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fii  OBDUB  m  OHANCERT. 


QEDEB  OF  QQPftT> 


Wtdmeaiof^m^Juh.  1847. 

10  4DllVioto.97»iLl.  ^  ' 


AttoDdaace  of  Masteia  in  NUio  Ofllee  to  eeaM. 

J^  refbreneet  to  be  made  liy  the  jimkir  Master  for  the  tune  hejiffig. 

According  to  regular  r^^km. 

ThB  rota  to  be  kept  aecret. 

Record  of  zeferencee  to  be  kept  by  chief  derk. 

In  tl^  Tacatif^  tfie  ^^tj  to  be  performed  bythe  vaeatioft  MaatoraBdhiiilklBf  elei^ 

Wheieas,  in  pursuance  of  ^  act  passed  in  the  present  ses^eb  9i  par- 
liament, the  attQi^dancQ  of  the  Masters  in  Ordinary  of  this  Court  in  the 
Public  Office  will  he  discontinued  from  and  after  thi^  10th  day  of  Aur 
g^  now  next  ensuing ;  and  there  wiU  thenceforth  be  np  iilaflter  sitting 
m  the  said  Public  Office  by  whqm  references  may  be  made  as  hereto- 
fate  to  the  Masters  in  Qrdinaiyy  par  will  there  be  any  person  to  register 
references  or  to  do  what  has  heretofore  \>^i^  4PF^  ^  ^^  be^ilf  by  the 
qlerk  in  the  Public  Office :  H19  Lobpship  doth  obdbr,  tkal^  ftom  and 
after  ik^  ^^  ^Qth  d|iy  of  August,  all  references  shall  be  made  by  the 
junior  Master  for  the  time  Iwiiig,  and  during  his  occasional  or  necessary 
absence,  then  by  such  other  Master  as  the  Masters  Bmo^g  ^msehres 
may  agree  upon  for  that  purpose.  And  that  the  referring  Master  shall 
be  responsible  that  all  references  shall  be  made  according  to  regular  and 
just  rotation,  and  in  such  manner  as  to  keep  secret  from  all  persons 
whatsoever  the  rota  or  succession  of  Masters  to  whom  causes  and  mat- 
ters shall  be  referred.  And  for  this  purpose  the  name  of  the  Master  to 
whom  any  new  reference  is  made  shall  be  inserted  in  the  order  by  the 
referring  Master  himself,  and  by  no  other  person  whatsoerer ;  and  that 
it  shall  be  the  duty  of  the  chief  clerk  of  the  said  referring  Master,  or 
of  the  Master  for  the  time  being  performing  that  duty,  to  keep  the  record 
of  references  with  proper  indexes,  and  to  enter  therein  all  references  in 
the  manner  heretofore  done  by  the  clerk  of  &e  Public  Office,  and  that 
the  duty  of  making  the  references  as  aforesaid  shall,  durii^  vacation, 
be  performed  by  the  vacation  MSster  and  his  chief  Clerk.  And  ma 
LoRDsmp  DOTH  ORDES,  that  the  before-menticnied  duties  shall  be  subject 
to  such  regulations  and  modifications  in  the  execution  thereof  as  the 
Masters  themselves  may  from  time  to  time  direct 

COTTENHAM,  O. 


OBDEBS  IN  QHANOSBT.  m 


ORDER  OP  COURT. 


9th  Angua,  1847. 
10  vBid  11  Viflt.  &  97. 

Iq  puisuance  of  the  10  db  11  Vict.  c.  97.,  "  An  Act  for  die  discontinu- 
ance of  the  Masters  in  Ordinary  of  the  High  Court  of  Chancery  in 
the  Public  Office,  and  for  transferring  the  Business  of  such  Public 
Office  to  the  AffidaTit  Office  in  Chancery." 

I. 

Affidavits  to  be  Bwom  before  one  of  tbe  clerks  of  affidavits. 

That  on  and  af^er  the  10th  day  of  August  1847,  all  affidavits  and 
affirmations  shall  be  sworn  or  affirmed  before  Samuel  Anderson,  the 
derk  of  affidavits,  John  Jefferson,  and  William  Thodey  Smith,  the  as- 
sistant clerks  of  affidavits,  or  any  one  of  them,  who  are  to  receive  the 
proper  and  usual  fees  for  taking  the  same,  and  to  pay  the  amount  of 
the  several  sums  which  they  may  so  receive  into  the  Bank  of  Ei^Iand 
to  Ae  account  of  the  suitors'  fund. 

n- 

Local  ntnation  of  their  office,  from  10th  Aagost  to  ISth  Oetobofi  1847. 

VttA  on  and  after  the  10th  day  of  August  1847,  and  until  the  16th 
of  October  1847,  all  the  duties  heretofore  performed  by  the  Masters  in 
Ordinary  in  the  Public  Office  pursuant  to  the  act  passed  in  tha  thiiifeenth 
year  of  his  late  Majesty  King  Charles  the  Second,  as  well  as  the  duties 
iMtttofore  peribrmed  at  the  Affidavit  Office,  diall  be  perfbnaed  by  the 
Mid  derk  of  affidairits  and  assistant  clerks  of  affidavita  at  tbe  Cb^noery 
Affidavit  Office,  Symond's  Inn,  and  at  anoh  other  placee  as  the  dua  de- 
spatch of  business  may  require. 

HL 

After  the  IM  of.l^olobw,  1847. 

That  on  and  after  the  15th  day  of  October,  1847,  the  said  clerk  of 
affidavits  and  assistant  clerks  of  affidavits  shall  perform  the  same  duties 
at  the  offices  in  Southampton  Buildings,  now  used  as  the  Public  Office 
udA  by  Maeter  Ric^aidB  a»  his  chambers,  and  at  soBii  other  placeae  the 
dispatch  of  business  may  require. 

OOTTBNHAM,  C. 
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ORDER  OF  COURT. 


Saiufdaf^  l(M  Jmu^  1848. 

10 1^  11  YlBtp  e.  96. 

The  Right  Honorable  Chaelbb  Chribtofhsr,  Loed  CornamAM^ 
Lord  High  Chancellor  of  Qreat  Britain,  with  the  aasiatance  of  The 
Right  Honorable  Henrt  Lord  Lanodale,  Master  of  the  Rolls,  doth 
hereby,  in  pursuance  of  an  Act  of  Parliament  passed  in  the  tenth  and 
eleventh  year  of  the  reign  of  Her  present  Majesty,  intituled  ^  An  Act 
for  the  better  securing  Trust  Funds,  and  for  the  Relief  of  Trustees," 
and  in  pursuance  and  execution  of  all  other  powers  enabling  him  in 
that  behali^  order  and  direct  in  manner  following,  that  is  to  say : — 

L 

Form  of  affidavit  to  be  made  by  truiteea  preriow  to  payment  of  money  or  tnuutfer  of 

itock  into  Conrt  under  the  act 

Any  trustee  desiring  to  pay  money  or  transfer  stock  or  securities  into 
die  name  of  the  Accountant-Oeneral  of  the  Court  of  Chancery,  under 
the  said  act,  is  to  file  an  affidavit,  entitled  in  the  matter  of  the  act  and 
of  the  trust,  and  setting  forth, 

1.  His  own  name  and  address. 

2.  The  place  where  he  is  to  be  served  with  any  petition  or  any  notice 
of  any  proceeding  or  order  of  the  Court  relating  to  the  Trait 
Fund. 

8.  The  amount  of  stock,  securities,  or  money  which  he  proposes  to 
deposit,  or  to  transfer,  or  to  pay  into  Court  to  the  credit  of  the  trust 

4.  A  short  description  of  the  trust  and  of  the  instrument  creating  it 

5.  The  names  of  the  parties  interested  in  or  entitled  to  the  fund,  to 
the  best  of  the  knowledge  and  belief  of  the  trustee. 

6.  The  submission  of  the  trustee  to  answer  all  such  inquiries  relating 
to  the  application  of  the  stocks,  securities,  or  money  transferred,  de- 
posited, or  paid  in  under  the  act  as  the  Court  may  think  proper  to 
make  or  direct 

n. 

Punaiittowhkdit  Aocoontant-Genend  ia  to  dlreot  payment  or  tmndto,  d^  and  to 

certiiy  the  aame. 

The  Aecountant-Geneiai,  on  production  of  an  office  copy  of  the  affi- 
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d«fiti  is  to  giy^  the  necesBary  directkmftfor  Unsflfei,  depoflst^or  papnent^ 
and  to  place  the  stock,  securities  or  money  to  the  account  of  the  partio* 
alar  trust,  and  such  transfer,  deposit,  or  payment  is  to  be  certified  in  the 
usual  manner. 

m. 

After  wliioh,  notice  to  be  giTen  by  triMtee  to  partiei  interaeted. 

The  trustee  having  made  the  payment,  transfer,  or  deposit,  is  forth- 
with to  give  notice  thereof  to  the  several  persons  named  in  his  affidavit, 
interested  in  or  entitled  to  the  fond. 


IV. 

Who  may  apply  by  petition. 

Such  persons,  or  any  of  them,  or  the  trustee,  may  apply  by  petition, 
as  occasion  may  require,  respecting  the  investment,  payment  out,  or  dis- 
tribution of  the  fund,  or  of  the  dividends  or  interest  thereof 

y. 

On  notice  to  trnitee. 

The  trustee  is  to  be  served  with  notice  of  any  application  made  to  the 
Court  respecting  the  fund,  or  the  dividends  or  interest  thereof,  by  any 
party  interested  therein  or  entitled  thereto. 

VI. 

Or  tnntoee  may  apply  on  notice  to  parties  intereited. 

The  parties  interested  in  or.  entitled  to  the  fund  are  to  be  served  with 
notice  of  any  application  made  to  the  Court  by  the  trustee,  respecting 
the  fund  in  Court,  or  the  interest  or  dividends  thereof 

vn. 

Every  petitioner  to  name  a  place  where  he  may  be  served. 

No  petition  is  to  be  set  down  to  be  heard,  untl  the  petitioner  has 
first  named  a  place,  where  he  may  be  served  with  any  petition  or  notice 
of  any  proceeding  or  order  of  the  Court  relating  to  the  Trust  Fund. 

vra. 

•  Title  of  petitiont,  &c,  under  the  act 

Petitions  presented,  andotffidavits  filed  under  the  said  act,  are  to  be 
entitled  in  the  matter  of  the  said  act,  (10  dt  11  Vict  c  96,)  and  in  the 
matter  of  the  particular  trust. 
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That  this  oidla  be  eiilMad  witk  tte  Begutnr  of  the  Higk  Couitef 

OansHHAiiy  C. 


29M  December^  1848 
10  4d  U  Viet,  c  94. 

The  Right  Honorable  Charles  Chbistofher  Lord  Cottxnham,  Lord 
High  Chancellor  of  Great  Britain,  with  the  advice  and  assist- 
ance of  Henrt  Lord  Lanodale,  Master  of  the  Rolls,  doth  here* 
by  in  pursuance  of  an  Act  of  Parliament  made  and  passed  in 
the  Session  of  Parliament  held  in  the  II th  and  12th  years  of  the 
reign  of  Her  present  Majesty,  intituled  ''  An  act  to  regulate  certain 
Offices  in  the  Petty  Bag  in  the  High  Court  of  Chancery,  the  Prac- 
tice of  the  Common  Law  side  of  that  Court,  and  the  Enrolment 
Office  of  the  said  Court,"  and  in  pursuance  of  all  other  powers  ena- 
bling him  in  this  behalf,  order  and  direct  that  all  and  every  the  Rules, 
Orders,  and  directions  hereinafter  set  forth  shall  henceforth  be,  and 
for  all  purposes  be  deemed  and  taken  to  be  general  Rules  and  Orders 
of  the  High  Court  of  Chancery  on  the  Common  Law  side  thereof 
via: — 

INTRODUCTORY. 
BkMof  ratal  and  oidMi  not  inconafltdiit  with  the  foUowinfr  to  nnudii  in  fiutM. 

I.  All  former  Rules  and  Orders  regulating  the  practice  and  proceed- 
ings in  the  Petty  Bag  Office,  so  fhr  as  the  seone  are  now  in  force,  and 
are  consistent  with  the  said  Act  of  Parliament  and  with  these  Orders, 
are  to  remain  in  full  force  and  effect 

Time  when  these  Oiden  are  to  take  eSSacL 

II.  These  Orders  as  to  all  suits,  matters,  and  proceedings  now  pend- 
ing or  hereafter  to  be  commenced,  are  (so  fJEir  as  the  same  are  applica- 
ble to  the  state  of  such  matters  and  proceedings)  to  take  effect  on  the 
first  day  of  January,  1849. 

Official  Attendance  and  Vacations. 

Roles  as  to  official  attendance  and  vacations,  the  same  as  in  Record  and  Writ  office 
ni.  In  the  Office  of  the  Petty  Bag. 

1.  The  Office  is  to  be  open  and  closed  on  the  same  days — and, 
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5L  The  Vacations  are  to  be  obserred  at  the  same 

8.  The  Cleik  is  to  attend  in  the  Office  during  the  same  hours, 

Aa  are  for  the  same  purposes  and  in  relation  to  the  same  matters  ap- 
pointed by  the  general  Rules  of  the  Court  of  Chancery  in  the  Office 
of  the  Clerks  of  Records  and  Writs,  subject  nevertheless  to  such  altera- 
adons  as,  for  some  special  reasons,  may  be  at  any  time  made  by  the 
Lord  Chancellor,  with  the  advice  and  assistance  of  the  Master  of  the 
Hoik 

Clerk  of  the  Petty  Bag. 

Dulifli  of  Cleik. — Cleik  to  have  cmtody  of  Common  Law  leaL 

IV.  The  Clerk  of  the  Petty  Bag  is  to  have  the  care  and  custody  of 
the  Chancery  Common  Law  Seal,  and  is  to  use  and  employ  the  same 
fa  sealing  such  several  writs,  and  all  such  documents  and  writings  as 
are  by  the  said  9ct  authorized  to  be  sealed  with  the  same  Seal. 

Swearing  and  filing  of  affidavits. 

V.  Affidavits,  Affirmations  and  Declarations  to  be  used  in  any  pro- 
ceeding on  the  Common  Law  side  of  the  Court  are  to  be  sworn,  affirmed, 
or  declared  before  the  Clerk  of  the  Petty  Bag,  or  before  a  Master  Ex- 
tFMurdinaiy  of  the  High  Court  of  Chancery,  and  are  to  be  filed  in  the 
Office  of  the  Petty  Bag. 

Date  or  teste  of  writs*  &C,  ksaed. 

VI.  Every  Writ,  Rule,  or  Document  issued  or  delivered  out  of  the 
Petty  Bag  Office  is  to  be  tested  or  dated  on  the  day  on  which  the  Writ 
ii  sealed,  or  the  Rule  or  other  document  is  made. 

Filing  of  writ  when  retomed. 

Vn.  Every  Writ  retumM  by  the  Sheriff  is  to  be  immediately  filed 
and  thereupon  the  day  and  hour  of  the  filing  are  to  be  endorsed  on  the 
Writ 

TVansenpts  of  yeirdiets  or  judgments  on  issaes,  when  retnmed,  to  be  filed,  entered  and 
anneied  to  original  reeord>  and  thereupon  judgment  of  this  Couit  to  be  entered 
aooovonpy. 

YJLIL  The  Clerk  of  the  Petty  Bag,  upon  receiving  the  return  of  the 
transcript  of  the  Verdict  of  the  Jury,  and  proceedings  of  Judgment  of 
any  Court  of  Common  Law  upon  any  Issue  in  Law,  or  in  fact,  is  to  file 
the  same  in  the  Petty  Bag  Office,  and  is  to  cause  an  entry  to  be  made 
of  such  Verdict  and  proceedings  or  Judgment,  and  such  transcript  is  to 
be  annexed  to  the  Original  Record  in  the  Petty  Bag  Office,  and  there- 
upon the  Judgment  of  the  Court  of  Chancery  is  to  be  entered  on,  or 

Vol.  n.  C 
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annexed  to,  the  same  Be<^rd,  in  confonnity  with  the  3vAgtiksat  of  the 
Court  from  which  the  transcript  is  returned 

Attorney, 

Solieiidka  «f  High  Conxt  of  Chancery  may  act  aa  attomioa  in  thia  Court 

IX  Every  Solicitor,  whose  name  is  duly  enioUed  as  such  m  the 
High  Court  of  Chancery,  may  act  as  an  Attorney  in  any  Action,  Boi^ 
Matter,  or  Proceeding  pending 'on  the  Common  Law  side  of  the  same 
Court,  and  is  to  be  therein  named  and  treated  as  the  Attorney  of  the 
party  by  whom  he  is  retained. 

ClNiige  ef  alSoniAy  to  be  notified  te  the  enlty  thaiMf  mad^ 

X.  Any  party  changing  or  ceasing  to  employ  his  Attomey  in  te 
course  of  any  Action,  Suit,  or  Proceeding  is  to  cause  an  entry  of  such 
change  or  cessation  of  employment  to  be  made  and  entered  with  the 
Clerk  of  the  Petty  Bag,  and  to  cause  notice  of  such  change  or  cessation 
of  emplo3rnient  and  of  such  entry  to  be  served  on  erery  party  to  the 
Action,  Suit,  or  Proceeding,  and  until  such  entry  and  notice  shall  have 
been  made  and  served,  the  former  Attorney  is  to  be  deemed  and  taken 
for  all  purposes  of  the  Action,  Suit,  or  proceeding,  to  be  and  remain  the 
Attorney  of  the  Party. 

Scire  Facioi, 

Fmm  of  mButibkg  atme  aad  addition  of  pwaeonter  in  the  wzit 

XL  The  name  and  addition  of  the  Prosecutor  in  an  Action  of  8cm 
facias  may  be  inserted  in  the  Writ,  by  adding  after  the  usual  words^ 
^  We  are  given  to  understand  and  be  informed"  words  in  the  form  fol- 
lowing— ^viz. :  ^'  by  A.  B.,  of^  &c.,"  stating  at  length  the  name,  addition, 
and  place  of  residence  of  the  Prosecutor. 

Name  and  addiw  of  praaoentor  to  bo  inaertod  in  wiH  balbfo  the  fiat  of  Attorney  Go- 
nonl  bofilod 

Xn.  If  the  name  of  a  Prosecutor  be  inserted  in  a  Writ  of  Scire 
fecias,  the  fiat  of  the  Attorney  Qeneral  for  the  issuing  of  ssch  Writ  is 
not  to  be  filed,  unless  the  same  contains  the  name  and  addieai  of  muk 
Ptosecutor. 

PhMoalar  to  havo  faia  ohoioe  of  tbo  Bapmox  Goote 

Xin.  The  proceedings  and  trial  in  an  Action  of  Bciie  teias  natf 
take  place  and  be  had  in  such  one  of  Httr  Majesty's  Sapeorior  OoitfH  ef 
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Oommon  LkW|  as  may  be  chooen  by  the  party  applyixig  to  hBTe  the 
Writ  sealed. 

PMimmazieB  to  Maliiig  tdre  facias  to  nyokt  patent    Fiat  to  be  filed.    Name  of 

Court  to  be  endoned.    Co^  of  writ  to  be  filed. 

Xiy.  A  writ  of  Scire  feciae  to  revoke  Letters  Patent  is  not  to  be 
sealed ;  I,  until  the  Fiat  of  &e  Attorney  General  is  filed  in  the  Petty 
Bag  Office ;  2^  until  the  name  of  some  one  of  Her  Majesty's  Superior 
Courts  of  Common  Law  is  indorsed  or  written  thereon ;  8,  until  a  true 
copy  of  the  Writ  and  of  any  Drawings  or  Plans  annexed  thereto  (to  be 
T^ified  by  affidavit)  has  been  filed  in  the  Petty  Bag  Office. 

As  to  writs  sealed  before  Ist  of  Jaawugr*  lQi9. 

XV.  If  such  Writ  has  been  sealed  before  the  1st  day  of  January, 
1849,  and  the  Record  of  the  Action  has  not  been  carried  or  transmitted 
into  the  Court  of  Queen's  Bench,  the  name  of  some  one  of  Her  Majes- 
ty's Superior  Courts  of  Common  Law  is  to  be  indorsed  on  the  Writ, 
and  a  Memorandum  thereof  entered  with  the  Clerk  of  the  Petty  Bag 
Office  before  any  subsequent  proceeding  is  taken  in  the  action. 

l^ul  and  other  proceedings  in  the  action  to  take  place  in  the  Conrt  endorsed. 

XYl.  The  Trial  and  any  proceedings  in  an  Action  of  Scire  facias 
are  to  take  place  in  the  Court  of  Common  Law,  the  name  of  which  is 
indorsed  or  written  on  the  Writ. 

Bond  of  indemnity  for  costs  to  be  given*  at  request  of  Attorney  Genefali  by  snofa  per- 

and  in  snoh  sam  as  he  shall  namob 


XVll.  A  Bond  of  Indemnity  against  Costs,  to  be  incurred  in  the 
prosecution  of  an  Action  of  Scire  facias,  may  (if  so  desired  by  the  At- 
torney-General) be  taken  in  the  name  of  the  Clerk  of  the  Petty  Bag, 
but  the  .same  is  not  to  be  deposited  or  filed  in  the  Office  of  the  Petty 
Bag  unless  the  intended  Obligors,  and  the  sums  for  which  they  are  to 
give  security,  be  named  by  the  Attomey-QeneraL 

How  SQch  bond  is  to  be  put  hi  suit 

XVin.  A  Bond  of  Indemnity  filed  or  deposited  in  the  Petty  Bag 
Office  may,  at  the  request  of  the  Attorney-General,  be  put  in  suit  under 
such  circumstances,  and  upon  such  terms  and  conditions  as  the  Lord 
Chancellor  or  the  Master  of  the  Rolls  may  approve  of. 

Appearaneai  to  be  ealatfld  within  eight  days  after  fstam  and  filing  of  wrftla. 
XIX.  An  Appearance  is  to  be  entered  by  or  on  behalf  of  any  Defen- 
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dont  who  has  been  summoned  by  the  Shexiff  within  ei^t  days  after  tbe 
Writ  of  Scire  facias  has  been  returned  and  filed. 


FEES. 

Foes  occordiiig  to  Schedule  to  be  receiyed  and  applied  as  in  Reeoid  and  Writ  Office. 

The  Clerk  of  the  Petty  Bag  is,  until  further  Order,  to  receive  and 
take  the  several  fees  which  are  set  forth  in  the  Schedule  hereunder 
written,  and  is  to  account  for  the  same,  and  pay  the  amount  thereof  into 
the  Suitors'  Fee  Fund,  in  the  same  manner,  and  at  the  same  times  as 
the  Clerks  of  Records  and  Writs  receive,  account  for,  and  pay  the  fees 
received  by  them  in  their  office. 


Thb  scheditle  above  referred  to. 

Fm«  fo  ht  nenved  6y  the  Clerk  of  the  Petty  Bmg. 

£    9.    d. 

For  filing  every  qnalifieation  of  a  Member  of  Pariiament  -090 

On  erery  0edidmas  IVoteatatem  i«aed  from  the  Crown  Office  to  awear 
ajuaticeofthe  Peace  '0    S    6 

On  Bling  every  Affidavit  of  ezecntion  of  Artidee  of  Clerkahip»  entering 
Affidavit*  and  making  the  endoiaements  reqnired  by  the  act  of  6th 
and  7th  Vict  cap.  73.  *       0    5    0 

For  striking  every  Solicitor  off  the  Roll,  either  at  hii  own  reqaeat  or 
otherwise  •••••.•• 

For  altering  the  name  of  every  Solicitor  on  the  Roll 

Eor  every  Certificate  of  striking  a  Solicitor  off  the  RoU»  and  for  every 
other  certificate  not  herein  specifically  mentioned 

For  enrolling  every  Soirender     •••••• 

For  the  admission  of  every  Master  in  Chancery 

For  administering  every  Oath  and  qualification  in  Conrt  (except  on  Ad- 
mission of  Solicitors)    *  *  -       9    9    0 

For  swearing  any  Officer  of  the  Court  whose  admission  is  enroUed  m  the 

Petty  Bag  Office  (except  Solieitore)  and  enrolling  the  admission  -  -500 

For  attending  with  Records  or  other  documents  in  any  Court  or  place 
(besides  expenses  to  be  letamedby  the  Officer  to  his  own  use  (per  diem      9    9    0 

For  filing  th»  VBtnma  to  aU  Spedal  OoiiimiMans,  Aitieiea  of  the  Fbaea 


0     7 

6 

^    7 

6 

0    9 

6 

1  10 

0 

1  19 

6 
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■B  a  Suffiiieant,  and  Cwnmiwiwii  and  Write  of  every  kuid  letnnied 

and  filed  in  thb  Office  *  0  S  6 
Drawing  and  agning  the  Certificate  under  the  Officer^!  hand  of  any  rs- 

tnni  hemg  filed  in  thii  Office  where  no  Office  Copy  is  taken  *           *  0    2    6 

For  every  Cong6  d'^Iire  for  an  Arehbiehop  19  15    8 

Ditto  for  a  Bbhop 9  17  10 

For  every  Royal  Asent  for  an  Ardibiihop  ■  19  15    8 

Dilto  for  a  Bbhop                     9    17  10 

For  every  FMent  of  AMatance  and  Write  of  Reotitntion  for  an  Aioh- 

b«hop 30  17    8 

Ditto  for  a  Biriiop                                                                                   *  15    8  10 

For  every  appointment  of  a  Biahop  for  the  Lde  of  Man  9  17  10 
for  preparing  and  ivaing  every  Certiorari  other  than  to  remove  eanoee 

from  the  inferior  conrte  *  8  0  0 
For  preparing  every  Mittimne  and  Traneeript  of  Comnunion  of  Lonacy, 

Setom  and  Inqniation  thereon  to  the  Lord  Chancellor  of  Ireland  *  3  0  0 
For  preparing  and  iaoing  every  Special  Commknon  to  oeixe  Landa  ei- 

cheated  to  the  Crown,  or  purchased  by  Aliens,  or  forfeited  by  Felons, 

of  one  skin  only  *  6  0  0 
For  every  additional  skin  -  •  •  8  0  0 
For  the  Writ  of  Summons  to  every  Peer  and  Law  Officer,  and  for  Elec- 
tion of  MembexB  *  0  7  3 
For  making  out  the  coomiission  for  electing  the  Peers  of  ScoiUand  *  *  5  14  8 
For  drawing  and  ingroming  the  Pariiament  Pawn  ■  10  0  0 
Ditto  for  Ireland                               *            *            .                        -  -  5    0    0 

The  Bags  for  the  Write  •                       0  10    0 

Fee  from  the  Messenger  to  the  Great  Seal  -  -550 
For  sealing  every  original  Writ  of  Scire  foeias  to  levoke  Letters  Pktent 

or  CommisBion  on  Petition  of  Sight    '            *                                    *  5    0    0 

For  sealing  every  Alias  or  Testotum  Scire  foeias    *  *  S  10    0 

For  sealing  every  Scire  foeias  on  Recognizance  or  IVaveise  10  0 
For  namining  and  filing  every  Bond  of  Indemnity  against  ooste  and 

Affidavite 10    0 

For  filing  a  Traverse  to  an  Inquisition    *  '900 

Entering  appearance  for  every  Defendant    *  *  0  10    0 

For  entering  every  Rule  requiring  entry  <mly                             *           *  0    7    0 

For  drawing  up  and  entering  erery  otfier  Rule        *  *  0  10    0 

For  drawing  up  and  entering  a  Special  Order                                        *  S    0    0 

For  signing  every  Judgment  or  entry  of  Nolle  prosequi  *  1  0  0 
For  fSSaag  a  Record  of  Issue  on  a  Scire  foeias  to  revoke  Letters  Pktent  or 

IVaverse,  and  selling  the  Transcript  '  *  5  0  0 
Ditto  on  a  Scire  foeias  on  Recognisance,  or  on  a  Bill  against  an  Officer 

of  the  Court                                                                                 •  .900 

For  drawing  and  entering  an  Order  to  vacate  Letters  Patent    '            *  9    0    0 

For  filing  Order  for  delivery  out  of  Bond      •  -  0  10    0 

For  swearing  every  Deponent  to  an  Affidavit    *                                   *  0    1     6 

For  effery  Esdubit  thsvslo    *  »  0    9    0 


OBDEBB  IH  CHANGI^T. 


•Of  Ro- 


Far  taxing  a  Bin  of  CoiCi  te  evwy  ikli 

For  filing  eTeiy  Affidavit  *  * 

For  Office  copy  of  Affidavit!  per  folap     • 

Ob  filing  every  Bill  agaioat  an  Officer  of  Iba  Court 

For  preparing,  ingnMnng*,  and  peifiMrting  the  Emoplifioatfaa  of 

oord,  if  one  ekin  only  •  •  •  •  • 

For  every  additional  akin     •  •  •  •  • 

For  every  Search  for  the  precipe  or  Writ  ffied    * 
For  aearching  the  Kalendar  for  every  year 
For  inqMotion  of  any  Record  ben4ee  the  aearoh 
For  the  Office  copy  of  any  Reoordi  per  folio  •  * 

For  Certificate  of  examination  nndar  thn  Offltter  a  hand  and  tho  OAoo 

Seal    ••••••• 

Far  the  la-examination  of  the  oopy  of  any  RaocKd»  if  riiflrt 
If  longr  per  folio  ..... 

For  aealing  every  Writ  of; 
Audita  querela      -••••• 

Ad  quod  Hamnwin  .  •  •  •  • 

Aocedaa  ad  coriam  •  •  •  •  • 


Attachment     * 

ComnuMon  of  Emm      • 

Contumance  capiendo 

Coronatore  eligend'  or  amovend' 

Capiaa  ad  satiafaciendam 

Certiorari  (except  to  remove  a 

Dower    *  • 

Error 

Ditto  to  Farliamant 

Exconminnicaio  capiendo 

Elegit    * 

Execotione  Jodieii         '  * 

Falae  Jndgmant 

Fieri  &cias    - 

Inquiry  of  damageo 

Joaticiea  * 

Levari  UudaM 

Mittimna  upon  Certiorui  or  dgnifioKfil 

No  exeat  regno 

No  admittaa  * 

Pone 

Procedendo 

Prohibition  • 

Quare  Impedit 

Regaidatore  eligrad'  <v  amovenf 

Reoordari 

SnperMdeas 

Soiie  facias  (except  those  tpeoiaily  mentioiied) 


teftlonj) 


£  9.  d. 

0  1  0 

0  10 

0  0  4 

0  10  0 

5  5  0 

16  8 


0 

0 


0 
0 
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0 
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'  ^ 


Venire 

Vantn  aMpieund*  * 

Voiduio  eligmf  or  amowidf 

Wnt  of  Frifilefo     • 

For  riwulJBf  efvsy  Writ 
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REPOR.l'S  OF  GASES 


.  -    • 


ARGUED  AND-lcnBTEfUf INED 


THE  HIGH  COURT  OF  G$A.NGERT. 


^        t.       ■>    .  •* 


Blbnkinsopp  v.  Blenkinsopp. 

1846:JiAr7. 

Car  leave  to  ssm  a  party  alinad»  is  not  iiregnlar  an  the  fiioe  of  it|  merely 
the  affidaTit  oa  which  it  waa  obtained  atatee  only  the  plaee  of  the  party'a 
without  any  other  circnmstancea  to  wa]i:ant  the  order. 


This  was  a  motion  to  discharge  an  order  made  by  the  Mas- 
ter of  the  Rolls  under  the  thirty-third  general  order  of  May  1845, 
giving  the  plaintiff  liberty  to  serve  a  subpoena  on  the  defendant 
^  at  Holyrood  or  elsewhere  in  Scodand."  The  affidavit  on  which 
the  order  was  made  merely  stated  that  the  defendant  resided 
within  the  precincts  of  the  Palace  of  Holyrood. 

Mr.  Wakefield  and  Mr.  Faber  for  the  motion,  insisted  that  the 
affidavit  ought  to  have  stated  the  nature  of  the  suit  so  far  at 
least  as  to  satisfy  the  court  that  if  the  person  of  the  defendant 
was  out  of  its  jurisdiction,  the  subject-matter  of  the  suit  was  within 
it  Until  the  case  of  Whitmare  v.  Ryany{a)  it  was  considered 
that  the  order  of  May  1 846  applied  only  to  the  cases  provided 
for  by  the  acts  of  2  W.  4.  c.  33.,  and  4  4&  6  W.  4.  c.  82. ; 
'but  even  according  to  that  decision  the  exercise  of  the  [*2] 
authority  given  by  the  General  Order  was  a  matter  of  dis- 
cretion, and  consequently  the  circumstances  of  the  case  ought 
to  be  stated  in  the  affidavit.  They  also  cited  Buchanan  v. 
Rucker.{b) 

(o)  4  Rare,  612.  (^)  9  East»  198. 

Vol.  n.  1 
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Mr.  Olasse  and  BIr.  Moxon  refeMd  to  Brmon  v.  StanianJ{a) 
and  Jones  v.  Geddesjljb)  as  casp&.iu  which  similar  orders  had 
been  made  upon  similar  affioboats. 


The  LoRD-CHANci^^ok. — ^There  is  no  necessary  connection 
between  this  Order;^^Ma7  and  the  previous  Acts  of  parliament 
That  order  leaves,  it  4d  the  discretion  of  the  court  in  what  eases 

service  shalLQ/^shill  not  be  made  on  defendants  abroad ;  but  it 

•   *   • 

does  not  e^^^iAy  require  any  affidavits  of  merits.  The  court 
may  b0.6£ji)ified  by  inspection  of  the  pleadings,  or  by  any  other 
me|^9»/*.^herefore  the  absence  of  such  an  affidavit  in  this  case 
is^iV  ^bj^tioi^  ^o  ^he  formof  ^^e  order.  The  sole  ground  on 
which  I  am  called  upon  to  rescind  it,  is,  that  by  possibility  the 
case  may  be  one  in  which  the  court  ought  not  to  have  made  the 
order ;  that  the  property  in  question  may  perhaps  be  situated 
abroad.  If  that  foe  the  fact,  it  ought  to  have  been  stated  now 
upon  affidavit ;  but  I  cannot  assume  it  for  the  purpose  of  dis- 
charging the  order.  Whether  the  right  course  was  adopted  in 
the  court  below  for  the  purpose  of  ascertaining  whether  the  pre- 
sent case  was  a  proper  one  for  making  the  order,  is  not  now  the 
question  ;  but  I  cannot  dischaige  the  order  upon  a  mere  sugges- 
tion that  the  case  may  possibly  not  be  of  that  nature. 

Motion  refused  with  costs. 


[^]  *Attorney  General  t>.  Corporation  of  Worcester. 

1846 :  July  7,  8. 

llie  proper  style  of  mtmicipol  eorporations  in  ciliee  is  the  "  Mayor,  Aldermen,  and 

Citizens,"  and  n«t  the  *'  Mayor,  Aldermen,  and  Bnrgeases  of  the  city.[lj 
Leave  given  to  amend  the  title  of  an  answer,  although  the  applicataon  was  opposed 

hy  the  plaintiff 

The  defendants  having  been  described  in  the  Information  as 
the  Mayor,  Aldermen,  and  Burgesses  of  the  city  of  Worcester, 

(a)  15  Law  Jonrn.  65.  (ft)  VtAL 

[1]  See  Tk§  Ceirportai»n  of  BoehuUr,  15  Sim.  376L 
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and  having  put  in  their  answer  under  the  same  style,  afterwards 
applied  to  Vice-Chancellor  Wigram  for  leave  to  amend  the  title 
of  their  answer  by  describing  themselves  as  "  the  Mayor,  Alder- 
men, and  Citizens  of  the  city  of  Worcester,*  in  the  information 
by  mistake  called  *^  the  Mayor,  Aldermen,  and  Burgesses"  of  the 
Baid  city. 

Hie  application  was  founded  on  an  affidavit  stating  that  the 
former  had  been  the  style  of  the  corporation  prior  to  the  passing 
of  the  Municipal  Corporation  Reform  Act,  and  that  although 
they  had  for  a  short  time  after  the  passing  of  that  Act  described 
themselves  by  the  other  style  under  the  impression  that  the 
style  had  been  changed  by  the  Act,  they  had  since  been  advised 
that  that  was  not  the  case,  and  had  accordingly  resumed  their 
old  style,  and  that  the  other  had  been  used  in  this  instance  by 
inadvertence. 

His  Honor  having  refused  the  motion  with  costs,  it  was  now 
renewed  by  way  of  appeal  before  the  Lord  Chancellor. 

It  was  stated  at  the  bar  that  the  Vice-Chancellor  had  refused 
the  motion  without  going  into  the  question,  what  was  the  cor- 
rect appellation  according  to  the  Mimicipal  Corporation 
Act,(a)  conceiving  that  the;  misnomer,  even  'if  it  were  one,  [*4] 
was  of  no  practical  importance  in  this  suit  to  any  one  but 
the  Attorney-General,  and  that  if  he  was  satisfied  with  it,  there 
was  no  necessity  to  alter  it.  On  the  present  occasion,  however, 
both  parties  appealed  to  the  Act,  and  the  argument  turned  ex- 
clusively on  the  question  whether,  according  to  its  true  construc- 
tion, the  proper  style  of  mimicipal  corporations  in  cities  was  the 
"  Mayor,  Aldermen,  and  Burgesses,"  or  the  "  Mayor,  Aldermen, 
and  Citizens  of  the  city." 

Mr.  Roltj  in  support  of  the  motion,  referred  to  the  67th,  61st, 
137th,  and  142nd  clauses  of  the  Act 

Mr.  Woodf  controj  relied  on  the  sixth  clause. 

The  Lord  Chancellor,  on  the  following  day,  said  he  had 
hxxked  at  the  clauses  which  had  been  referred  to,  and  was  of 

(«)  5  &  €  W.  4.  c.  76. 
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opinion  that  it  was  clear  fircMn  the  sixth  clause,  taken  in  con- 
nection with  the  interpretation  clause,  that  in  cities  the  style*  of 
the  corporation  was  to  be  ^  the  Mayor,  Aldermen,  and  Citizens." 
If  any  doubt  could  arise  upon  these  clauses,  it  was  completely 
removed  by  the  137th  clause  relating  to  the  two  Unirersities  of 
Oxford  and  Cambridge.  The  motion  must  therefore  be  granted, 
the  defendants  paying  the  costs  of  the  motion  in  the  ooiut  below, 
but  no  costs  ci  the  appeal. 


[•5]  *Watson  v.  Parker. 

1846:  Jalyl& 

On  the  reheaiiDg  of  a  eredlloi's  fuit  in  which  the  planntiff  eleioied  bb  aawgnee  of  ■ 
deed  of  covenant  alleged  to  have  been  ezecnted  by  the  testator,  it  appearing  firom 
the  evidence  of  one  of  hia  own  witnesMs,  that  Ibe  benefit  of  the  deed,  which  was 
not  forthcomingt  had  been  aarigned  to  him  without  cooaideration,  for  the  expreKia 
poipose  of  qBalifying  the  covenantee  to  be  a  witnev  to  prove  its  oontents,  and  the 
plaintiff  having  failed  in  the  due  pretiminaiy  proof  of  the  exeention  of  the  inBtn»> 
ment  and  of  ks  lose,  the  Lord  Chancellor  zevennd  the  decree  of  the  court  beIow» 
by  which  certain  inquiries  were  directed  as  to  theee  point8>  and  retained  the  bill, 
with  liberty  to  the  plaintiff  to  b^g  an  action. 

Semble.  If  the  execution  and  loaa  of  the  deed  had  been  duly  proved,  the  covenantee 
would  have  been  a  competent  witneas  to  prove  its  contents,  as  he  swore  positively 
on  his  cross  examination  that  the  assignment  was  absolute,  and  that  he  had  no 
personal  interest  in  the  suit,  and  the  suit  being  for  payment  out  of  assets  in  a 
course  of  administration,  and  therefore  not  brought  here  solely  for  the  purpose  of 
changing  the  jurisdiction. 

Where  an  objection  to  evidence  at  the  hearing  of  a  cause  is  allowed,  the  teader  of 
the  evidenqp  and  its  rejection  ought  to  be  expressly  recited  in  the  decree,  and  the 
evidence  ought  not  to  be  entered  as  read. 

This  was  a  creditor's  suit  against  the  executor  and  devisees 
of  the  debtor.  The  plaintiff's  title  to  sue  rested  on  a  voluntary 
deed  of  covenant  which  was  alleged  to  have  been  executed  by 
the  testator  in  1811  to  one  Thomas  Oswald,  who  was  also  a  de- 
fendant, for  securing  to  him  on  the  death  of  the  testator  payment 
of  the  sum  of  3000Z.,  and  the  benefit  of  which  Oswald  had  as- 
signed, without  consideration,  to  the  plaintiff.  The  deed,  which 
was  alleged  by  the  bill  to  be  in  the  possession  of  the  defendants. 
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who  had  had  notice  to  produce  it,  not  being  produced  at  the 
hearing,  the  plaintiff  was  driven  to  establish  his  claim  by  secon- 
dary evidence. 

For  that  purpose  he  tendered  the  evidence  of  the  defendant 
Oswald,  who  had  been  examined  under  the  usual  order,  and 
who  deposed  to  the  contents  of  tKe  deed  and  the  names  of  the 
attesting  witnesses ;  and  though,  on  his  cross-examination,  he 
admitted  that  he  had  made  the  assignment  solely  for  the  pur- 
pose of  rendering  himself  competent  as  a  witness  for  the  plain- 
tiff, he  positively  denied  having  any  personal  interest  in  the 
result  of  the  suit  His  evidence  was  rejected  by  Vice-Chan- 
cellor Knight  Bruce,(a)  and  there  being  no  'sufficient  evi-  [*6] 
dence,  without  his,  of  the  deed  having  ever  existed,  of  its 
being  lost,  or  of  its  contents,  the  Tice-Chancellor,  by  his  decree, 
referred  it  to  the  Master  to  make  certain  inquiries  directed  to 
these  three  points,  and  reserved  further  directions  and  costs. 
The  defendants,  the  executors  and  devisees,  appealed  from  that 
decree. 

On  the  hearing  of  the  appeal, 

Mr.  Wakefield  and  Mr.  Steer,  for  the  appellants,  again  objec- 
ted to  the  competency  of  Oswald  as  a  witness,  on  the  ground 
that  the  assignment  to  the  plaintiff  would  not  prevent  him  from 
making  a  subsequent  assignment  to  another  person  for  value,  in- 
asmuch as  a  subsequent  assignee  might  gain  a  priority  over  the 
plaintiff  by  giving  the  first  notice  to  the  parties  liable  to  pay. 
Dearie  v.  Halloa)  They  also  ui^ed  the  inconsistency  of  allow- 
ing a  mere  legal  demand,  as  this  was,  to  be  established  in  a 
court  of  equity  by  Evidence  which  would  not  be  available  at 
law,  as  the  witness  himself  would  then  be  plaintiff. 

With  respect  to  the  first  of  those  grounds  of  objection,  the 
Lord  Chancellor  observed,  that  this  suit  would  itself  be  such 
notice  to  the  parties  liable  to  pay  as  would  effectually  prevent 
Oswald  from  defeating  the  assignment  to  the  plaintiff  by  any 
other:  and  as  to  the  second,  that  the  cause  of  the  plaintiff's  re- 
sorting to  this  court  was  not  merely  that  he  was  assignee  of  a 

(•)  TIm  Mit  WM  poodiiig  belim  the  pMrag  ef  6  4l  7  Viot.  e.  85.     (h)  3  Rna.  1. 
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debt,  but  that  he  had  a  claim  upon  assets  which  could  only  be 
administered  here.  His  Lordship,  however,  added  that  it  was 
premature  to  decide  upon  the  admissibility  of  Oswald's  evidence, 
until  it  had  been  proved  in  the  usual  way  that  the  deed  had 

ever  existed,  and  if  so,  that  it  was  lost. 
[*7]        *The  plaintiff's  counsel  then  proved  the  death  of  one 

of  the  persons  stated  by  Oswald,  in  his  evidence,  to  have 
been  the  attesting  witnesses  to  the  deed ;  but  the  only  evidence 
as  to  the  other  was  that  of  a  person  named  Rickwood,  who 
stated  that  he  had  formerly  known  him,  and  that  he  had  heard 
from  his  (the  attesting  witness's)  father  and  sister,  that  he  had 
gone,  sixteen  years  ago,  to  America,  and  had  not  been  since 
heard  of. 

Mr.  Russell  submitted  that  this  evidence,  though  imperfect, 
was  sufGicient  to  entitle  the  plaintiff  to  an  inquiry.  Cox  v.  All- 
ingham^ifl)  Hart  v.  Hart.{b) 

Mr.  Wakefield,  on  the  other  hand,  insisted  that  the  bill  ought 
to  be  dismissed,  and  that  the  plaintiff,  being  a  volunteer,  had  no 
claim  to  indulgence.    Martin  v.   Wichelo*{c) 

The  Lord  Chancellor. — The  object  of  the  suit  is  to  enforce 
a  covenaut  against  the  estate  of  the  covenantor.  The  claim  is 
properly  brought  here,  because,  if  made  out,  it  is  to  be  satisfied 
out  of  the  assets  in  a  course  of  administration.  It  cannot,  there- 
fore, be  said  that  the  plaintiff  comes  here  only  because  he  could 
not  recover  at  law.  The  party  legally  entitled  has  assigned  his 
interest  to  the  plaintiff  avowedly  for  the  purpose  of  making  hint- 
self  a  witness  in  support  of  the  claim.  I  certainly  never  saw  a 
case  in  which  that  was  so  distinctly  avowed,  though,  no  doubt, 
the  same  thing  must  have  occurred  in  other  cases ;  and  though 
it  is  a  practice  not  to  be  encouraged,  I  should  have  felt  great 
difficulty  in  rejecting  his  evidence,  if  the  case  had  arrived 
[*8j    at  that  stage  at  which  it  'could  properly  be  tendered.[l] 

(a)  Jac.  337.  (6)  1  Hare.  1.  (c)  Cr.  &,  Phill.  357. 

[1]  That  a  party  disq[nalified  by  reason  of  interoet  may  be  rendered  competent  by 
aa  wnqniaHfled  aMgnment  of  bia  inteRett  see  Heath  t.  HbH,  4  .Tmmlbim,  336; 
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But  his  evidence  being  all  of  a  secondary  nature,  it  was 
incombent  on  the  plaintiff  to  lay  a  ground  for  it  by  proving  that 
the  alleged  deed  had  ever  existed,  that  it  had  been  executed, 
and  had  been  lost  In  that,  however,  he  has  failed,  and  the 
only  question  is  how,  under  such  circumstances,  the  court  ought 
to  deal  with  the  suit. 

In  bills  by  creditors  seeking  payment  out  of  assets  in  a  course 
of  administration,  the  court  exercises  its  jurisdiction  as  inciden- 
tal only  to  the  account ;  it  has  no  original  jurisdiction  over  the 
debt  The  first  question  in  such  cases  is  as  to  the  debt :  if 
there  is  any  doubt  about  that,  before  the  court  proceeds  to  ad- 
minster  the  estate,  it  requires  the  plaintiff  to  establish  his  right 
at  law ;  and  for  enabling  him  to  do  so,  it  will  sometimes  retain 
the  bill,  with  liberty  to  him  to  bring  au  action.  The  question 
is,  whether  I  ought  to  do  so  here,  or  to  dismiss  the  bill  at  once. 
It  seems  probable  that  the  result  will  be  the  same  in  either  case ; 
and  though  it  would  be  much  to  be  regretted,  if  the  party  who 
18  xeally  entitled  to  have  this  money  should  lose  it  solely  from 
want  of  evidence,  yet  I  do  not  think  I  ought  to  go  further  than 
to  give  him  an  opportimity  of  establishing  his  claim,  if  he  can, 

Boynton  ▼.  Turner,  13  Maai.  391.  Where  the  mterest  of  a  legatee  under  a  will  haa 
been  aarignedy  he  if  thereby  rendered  competent  to  prove  the  will,  though  the  pay- 
meat  ia  only  aecored  to  him  by  a  bond,  which  ia  not  yet  dnew  Meliroy  y,  JfeiZroy, 
\  Rawle,  433. 

So,  a  stockholder  of  a  monied  corporation  may  be  rendeied  a  competent  witneaa 
for  the  corporation  by  a  transfer  of  his  stock,  either  to  the  company,  or  to  a  stranger, 
eren  thongfa  he  intends  to  repoaseas  it,  and  haa  assigned  it  merely  to  qualify  himself 
to  testi^ ;  provided  there  ia  no  agreement  between  him  and  the  assignee  or  purchaser 
lor  a  leoonTcyance.  CHlbert  ▼.  Mattehetter  Iron  Co.,  11  Wend.  627.  UUea  Inw, 
Co.  V.  Cadmus,  3  Wend.  29&  Stall  v.  The  CatUkiU  Bank,  18  Wend.  406.  Bank 
of  Utiea  v.  Small,  3  Cow.  770.    Bell  r.  Hull,  ^c ,  RaUway  Co.,  6  M.  &  W.  701. 

Where  a  father  assigned  a  mortgage  to  a  son  in  consideration  of  natural  love  and 
aflbelion,  and  who  intended  to  chaige  it  as  an  advancement,  he  has  been  held  to  be 
a  eompetent  witneas  to  sustain  the  mortgage ;  for  the  reaaon  that  by  the  assignment 
the  daim  became  vested  in  the  son,  and  the  father  had  no  legal  interest  in  it.  That 
the  faOnre  to  collect  the  debt,  imposed  no  legal  obligations  on  the  assignor ;  and  al« 
thoogh,  under  such  circumstances,  the  father  may  intend  to  make  up  the  loss  to  the 
son,  yet  such  intention  not  growing  out  of  any  legal  obligation  on  him,  is  msufficient 
to  exdade  lum  as  a  wilneH.  Van  MeUr  r.  MeFadden^o  E^ro.^  6  B.  Mon.  Law 
aad  £q.  K.  440. 
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Rt  law.  The  only  other  coiuse  would  be  to  direct  inquiries  be- 
fore the  Master,  as  the  Tice-Ohancellor  has  done ;  but  though 
^at  is  sometimes  done  where,  owing  to  a  slip,  the  plaintiff's 
evidence  is  left  incomplete,  I  am  by  no  means  disposed  to  en- 
courage a  practice  of  that  sort,  more  particularly  where  the 
plaintiff's  case  is  founded  on  a  legal  demand. 

In  the  course  of  the  discussion,  the  Lord  Chancellor  remarked 
upon  the  form  of  the  decree,  which  was  as  follows — 
[*9]  *This  cause  coming  on  icc^  upon  debate  of  the  matter 
and  hearing  the  answers  of  the  several  defendants,  and  the 
exhibits  marked  B.  &c.  to  G.  [enumerating  the  exhibits  and 
stating  their  respective  purports,]  and  the  proofs  taken  in  the 
cause,  read,  and  what  was  alleged  by  counsel  on  both  sides,  ano 
all  the  defendants,  except  the  defendant  Thomas  Oswald,  by 
their  counsel  objecting  to  the  evidence  of  the  said  defendai^t 
Thomas  Oswald  being  received,  and  also  objecting  to  a  certain 
exhibit  marked  A.,  purporting  to  be  a  draft  of  a  deed,  being 
read,  this  court  doth  reject  the  evidence  of  the  said  defendant 
Thomas  Oswald,  and  doth  also  reject,  for  the  present,  the  said 
exhibit  marked  A.  as  evidence,  without  prejudice  to  any  ques- 
tion whether  the  same  shall  or  shall  not  be  hereafter  admitted 
as  evidence ;  and  it  is  ordered  that  it  be  referred  to  the  Master 
to  inquire,  &c.(a) 

The  Lord  Chjincellor  said — ^This  decree  states  the  objec- 
tion to  the  evidence,  and  that  the  court  rejects  the  evidence,  as 
if  that  were  part  of  the  decree ;  whereas  it  should  be  merely 
preliminary  to  the  decretal  part  In  this  case  it 'may  be  mere 
inaccuracy  of  language,  but  I  wish  to  take  this  opportimity  of 
observing  upon  a  form  of  decrees,  of  which  I  have  lately  seen 
some  instances  in  the  appeals  to  the  House  of  Lords.  In  (me  of 
those  cases  an  objection  had  been  made  to  evidence,  and  the  de- 
cree noticed  that  the  court  received  it  de  bene  esse,  and  stated 
that  it  had  been  read,  but  did  not  make  any  adjudication  as  to 
whether  it  was  receivable  or  not  The  consequence  of  that 
course  is,  that  in  the  House  of  Lords,  where  we  know  nothing 

(a)  Reg.  Lib.  1845,  B ,  fd.  489. 
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of  the  evidence  except  what  appears  upon  the  decree,  we  have 
no  means  of  knowing  whether  the  court  below  ultimately 
acted  *upon  the  evidence  or  not    The  court  ought,  in    [*1Q] 
such  cases,  to  state  in  its  decree  that  the  evidence  had 
been  tendered,  but  rejected,  if  that  be  the  fact,  and  in  that  case 
the  evidence  diould  not  be  entered  as  read. 


In  the  Matter  of  Webb. 

1846 :  July  SO. 

Whero  theM  it  a  oontost'  between  levenl  partiee  for  the  curiage  of  a  comminoii  of 
famacy,  the  court  eooiiden  only  which  of  them  ii  moat  likely  to  bring  out  the 
trath,  and  no  regard  is  paid  to  proximity  of  relationBhip  or  other  considerations  of 
that  kind*  ihaa^  these  are  of  importance  when  the  question  is  as  to  the  appoint- 
ment of  a  committee. 

In  a  contest  for  the  committeeship  of  lunatic,  the  party  who  has  had  the  carriage  of 
the  commisnon,  is  not  on  that  ground  entitled  to  any  preference.[i] 

Where  the  isniing  of  a  commisnon  of  lunacy  is' opposed,  or  the  carriage  of  it  con- 
tested* the  court  will  not  prospectively  give  leave  to  any  party  to  propose  himself 
as  committee  in  the  event  of  the  subject  of  the  commiswon  being  found  of  unsound 
mind,  but  in  issuing  the  commission,  will  direct  that  no  proceedings  be  taken  for 
the  appointment  of  a  committee  until  further  order. 

Three  petitions  were  presented  in  this  matter,  praying  a  com- 
missiiHi  to  inquire  into  the  state  of  mind  of  a  gentleman  of  the 
name  of  Webb,  a  bachelor,  who  was  residing  at  a  Maison  de 
Sante  at  Montmartre,  near  Paris,  but  who  was  tenant  for  life  of 
real  estates  in  England  producing  a  rental  of  upwards  of  12,000/. 
per  annum: —  . 

The  first  of  the  petitions  in  point  of  date  was  presented  on 
behalf  of  the  infimt  tenant  in  tail  in  remainder  by  his  mother  as 
his  next  firiend,  he  being  the  son  of  a  natural  brother  of  the 
alleged  lunatic.  On  that  petition  coming  on  to  be  heard  before 
Lord  Ljrndhurst  in  May  last,  it  was  opposed  on  the  part  of  a 
natural  daughter  of  the  alleged  lunatic,  who  had  resided  with 
him  at  Paris  up  to  the  time  of  his  confinement,  and  who  was 

[I]  See  same  esse,  poitf  116. 
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named  as  residuary  legatee  in  a  wiU  which  he  had  made  white 
of  sound  mind,  the  ground  of  her  opposition  being  a  statement 

of  her  belief  that  his  malady  was  of  a  temporary  nature } 
[*11]    and  that  his  removal,  which  *was  then  contemplated,  to 

the  place  where  he  now  was,  would  probably  restore  him. 
The  Lord  Chancellor,  upon  that  suggestion,  directed  that  the 
petition  should  stand  over  until  this  day.  In  the  mean  time  the 
state  of  the  lunatic  being  such  as  in  the  opinion  of  his  medical 
attendants  afforded  very  little  prospect  of  his  recovery,  the  second 
petition  was  presented  by  the  daughter,  praying  that  she  might 
have  the  carriage  of  the  commission  ;  and  the  third  petition  was 
afterwards  presented  for  the  same  purpose  by  an  insurance  com- 
pany, in  which  the  lunatic  had  insured  his  life  in  a  large  sum 
of  money. 

Mr.  RamiUy  and  Mr.  Busk  now  appeared  in  support  of  die 
first  petiticMi* 

Mr.  James  Parker  and  Mr.  Watford^  for  the  second. 

Mr.  Baconj  for  the  third. 

It  being  admitted  on  all  hands  that  the  party  was  a  fit  subject 
for  a  comnnssion;  the  cc»itest  was  solely  for  the  carriage  of  it ; 
it  being  urged  on  behalf  of  the  daughter  that  from  the  affection- 
ate terms  on  which  she  had  always  lived  with  the  lunatic,  and 
the  interest  which  on  all  accounts  she  might  be  supposed  to  have 
in  the  prolongation  of  his  life,  she  was  more  likely  to  conduct 
the  inquiry  with  a  due  regard  to  his  feelings  and  comfort  than 
the  petitioners  in  the  first  petition,  who  had  never  concerned 
themselves  about  him  until  that  occasion.  The  claim  of  the 
insurance  company  was  rested  on  similar  grounds  of  interest  in 
the  duration  of  the  party's  life. 

The  Lord  Chancellor, — The  arguments  which  have  been 

urged  in  support  of  the  second  and  third  petitions  might 

[•12]    be  very  material  if  •the  question  were  the  appointment 

of  a  committee  of  the  perscm,  but  the  sole  question  now 
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isy  who  is  to  have  the  carriage  of  the  commission,  and  in  deter- 
mining that  I  have  only  to  consider  which  of  the  parties  is  the 
most  Ukely  to  bring  out  the  truth.[l]  Now  it  appears  that  the 
issuing  of  the  commission  on  tlie  first  petition  was  delayed  on  a 
suggesti(»i  which  turned  out  not  to  be  realised,  that  the  malady 
was  of  a  temporary  nature,  and  that  the  party  was  likely  to  re- 
cover. I  must  infer  from  that  that  there  was  an  indisposition  in 
the  daughter,  no  doubt  from  the  most  proper  motives,  to  admit 
that  the  party  was  a  proper  subject  for  a  commission ;  and  look- 
ing to  that  circumstance,  I  think  there  is  more  chance  of  the 
truth  being  brought  out  by  the  first  petitioner,  who  has  a  very 
sufficient  interest,  than  by  the  second.  It  is  quite  another  ques- 
tion who  is  to  have  the  custody  of  the  person :  that  will  have  to 
be  detennined  when  the  party  shall  be  found  to  be  of  unsound 
mind. 

Mr.  Walfard  then  stated  that  the  practice  of  the  Conunission- 
ers  was  to  give  a  preference,  in  the  appointment  of  committee, 
Id  the  party  who  had  had  the  carriage  of  the  conunission,  unless 
some  good  reason  were  shown  to  the  contrary ;  and  that  prac- 
tically, therefore,  the  two  questions  were  connected. 

The  Lord  Chancellor. — ^I  know  of  no  such  rule,  and  I 
cannot  lecogDize  it ;  it  would  be  a  very  improper  rule  if  any 
such  existed. 

Mr.  Parker  then  asked  that  his  client  might  be  at  liberty  to 
attend  the  execution  of  the  commission,  and  to  propose  herself 
as  committee  of  the  person  in  the  event  of  the  party  being  found 
of  unsound  mind ;  observing  that  by  the  10th  of  the  new 
Orders  in  lunacy  •(27th  of  October  1842,)  on  a  party  [•IS] 
being  found  lunatic,  the  Commissioners  proceeded  to  ap- 
prove of  committees  without  any  special  order. 

[1]  See  Jr  r0  NeMu,  foH  345 ;  In  re  Wehh,  9  Coop.  145.  In  a  eompetitjoii 
between  the  brother  and  the  wife  of  an  alleged  lunatic  for  the  carriage  of  the  com- 
flnMii,  the  Loid  Chancellor  gave  a  pieferenee  to  the  brother,  ou  the  grouodi  that 
m  the  partirinlar  case,  the  wife  had  an  mtereet  in  preventing  proof  of  the  lunacy 
eairied  back  beyond  a  certain  period.    In  re  Whiliaker,  4  Mylne  &.  Cr.  441. 


13  CASES  IN  CHANCERY. 

1846.— In  n  Wftbb. 

The  Lord  Chancellor. — ^The  new  practice  may  be  pro- 
ductive of  great  inconvenience.  Suppose  any  party  disputes 
the  finding  of  the  inquisition,  and  comes  here  to  set  it  aside :  in 
the  mean  time  the  committee  would  be  appointed.  I  cannot 
make  a  prospective  order  on  the  supposition  that  the  party  will 
be  found  of  unsound  mind  :  that  would  be  quite  irregular.  The 
only  order  I  can  make  at  present  is,  that  the  commission  shall 
issue  with  liberty  to  Mr.  Parker's  client  to  attend  the  execution 
of  it,  but  that  no  proceedings  be  taken  for  the  appointment  of  a 
committee  without  further  order.(a)  There  should  also  be  a 
commission  to  examine  witnesses  at  Paris. 

With  respect  to  the  third  petition,  and  the  costs  of  it, 

The -Lord  Chancellor,  addressing  Mr.  Bacon,  said — ^You 
have  no  personal  connection  with  the  lunatic ;  your  right  to  in- 
terfere is  no  better  than  that  of  any  other  incumbrancer  on  his 
estate.  What  is  more,  you  do  not  come  forward  because  no  one 
else  will,  but  after  two  members  of  the  family  have  applied. 
You  come  solely  for  your  own  protection,  and  ask  much  more 
than  is  necessary  for  that  purpose.  If  you  choose  to  present 
such  a  petition,  you  must  pay  the  costs  of  it.  You  may,  if  yon 
wish  it,  have  leave  to  attend  the  execution  of  the  commission, 
but  it  must  be  at  your  own  expense. 


[*14}  Turner  v.  Newport. 

1846:  July  23. 

Part  of  a  testator's  leaidiiary  estate  consisted  of  a  bond  debt,  which,  owing  to  th« 
insolvency  of  the  debtor's  estate,  was  not  recovered  until  many  yean  after  the  tes- 
tator's death,  when  the  gross  sum  recovered  in  respect  of  principal  and  interest  did 
not  equal  the  amount  of  the  origmal  debt  Held,  that  as  between  the  tenant  far 
life  of  the  residue  and  those  in  remainder,  the  former  was  not  entitled  to  receive 
what  had  actually  been  recovered  in  respect  of  interest,  but  only  the  amount  of 
interest  at  4  per  cent,  on  the  smn  which  the  bond  would  have  realized  if  the 


(a)  A  similar  order  was  made  a  few  days  afterwards  under  similar  circumstances, 
in  the  Moiter  of  Wetthrooh. 
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diliCfli'ii  cstete  had  been  admiiiHtered  at  the  end  of  a  year  after  the  tertator'a 


This  was  a  stiit  for  the  administration  of  the  estate  of  Lady 
Page  Turner,  who  died  in  the  year  1828,  having  by  her  will 
bequeathed  her  residuary  estate  to  trustees  in  trust  for  Lady 
Barron,  who  was  a  defendant,  for  life,  and  after  her  death  for 
several  other  persons,  some  of  whom  were  the  plaintifis.  Part 
of  the  residuary  estate  consisted  of  a  bond  executed  in  1815  by 
one  Howell  in  the  penal  sum  of  11,985/.  16*.,  for  securing  pay- 
ment of  59927. 18*.  and  interest  at  6  per  cent.  Howell  died  in 
the  year  1819,  and  his -estate,  which  was  insolvent,  was  adminis- 
tered by  the  court  in  a  suit  of  Cooke  v.  Oswiru,  but  his  assets, 
owing  to  difficulties  which  occurred  in  realizing  them,  were  not 
distributed  until  the  year  1838,  when  they  were  divided  xateably 
between  the  different  creditors  who  had  proved,  and  the  sum  of 
3348/.  17*.  Get.  was  paid  to  Lady  Barron  as  personal  representa- 
tive of  the  testatrix,  in  respect  of  the  sum  of  11,985/.  16*.,  the 
penalty  of  the  bond,  the  principal  and  interest  due  thereon  hav- 
ing a  few  months  before  reached  that  amount. 

By  the  decree  in  the  present  suit,  the  Master  was  directed  in 
taking  an  account  of  the  monies  which  had  come  to  the  hands 
of  Lady  Barron  as  personal  representative,  to  distinguish  princi- 
pal from  interest. 

The  Master  in  his  report,  dated  the  2d  of  November  1843, 
included  among  the  -sums  with  which  he  charged  Lady 
Barron  in  respect  of  interest,  the  sum  of  1005/.  *as  being  [*15] 
the  proportion  of  the  whole  dividend  received  by  her 
from  HowelPs  estate,  which  was  attributable  to  the  amount  of 
interest  upon  the  bound  from  the  death  of  the  testatrix  to  the 
time  when  the  principal  and  interest  amounted  to  the  penalty ; 
and  the  remainder  of  that  dividend,  being  attributable  to  the 
amount  of  the  principal  debt  and  interest  accrued  previous  to  the 
death  of  the  testatrix,  he  included  among  the  sums  with  which 
he  charged  Lady  Barron  in  respect  of  the  capital  of  the  testa- 
trix's estate. 

To  that  part  of  the  report  the  plaintiffs  took  exceptions,  upon 
the  argument  of  which  and  the  hearing  of  the  cause  for  further 
directions  the  Vice-Chancellor  of  England  made  an  order,  al- 
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lowing  the  exceptions  and  declaring  that  the  whole  et  the  sum 
of  3848/.  17^.  6d.  received  from  the  estate  of  Howell  was  part 
of  the  capital  of  the  testatrix's  estate. 

Lady  Barron,  as  tenant  tor  life,  appealed  from  that  part  of  the 
order,  and  the  directions  consequent  upon  it.  And  the  appeal 
now  coming  on  to  be  heard, 

Thb  Lord  Chanc£Llo&,  on  the  abore  facts  being  opened^ 
said — ^As  to  the  exceptions,  I  do  not  see  how  it  can  be  said  that 
the  master  has  done  wrong ;  he  was  directed  to  distinguish  prin- 
cipal from  interest,  and  he  has  done  so.  The  proof  consisted 
partly  of  principal  and  partly  of  interest,  and  he  has  taken  the 
proportional  parts  of  the  dividend.  He  then  goes  on  to  say,  that 
he  had  been  asked  to  allow  the  1005/.  to  Lady  Barron,  but  that 
he  had  declined  to  do  so,  because  he  was  not  authorized  by  the 
decree  to  adjudicate  upon  the  rights  of  the  parties ;  in  which 
he  was  quite  right. 

Mr.  Kenj/on  Parker^  and  Mr.  Fleming  appeared  for  the 

[*16]    appellant,  aud  contended  that  she  ought  to  be  ^allowed 

in  her  accounts  the  whole  of  the  sum  of  1005/.,  which  the 

master  had  found  to  have  been  received  in  respect  of  interest 

accrued  smce  the  testatrix's  death. 

Mr.  James  Parker  and  Mr.  Freeling  for  the  plaintiffs,  argued 
in  support  of  the  view  taken  by  the  Vice-Chancellor ;  contend- 
ing, that  as  the  sum  recovered  did  not  amount  to  the  principal 
of  the  debt,  it  was  to  be  dealt  with  in  the  same  way  as  an  ordi- 
nary reversionary  interest,  not  &lling  in  until  some  years  after 
the  testatrix's  death,  and  in  respect  of  which,  as  it  jrielded  no 
interest  until  it  came  into  possession,  the  tenant  for  life  could 
not  claim  any ;  Crawley  v.  Crawley, {a) 

The  Lord  Chancellor. — Do  you  contend  for  it,  as  a  gen- 
eral proposition,  that  a  tenant  for  life  who  is  entitled  to  the  in- 
come of  the  residue  in  its  converted  state,  is  to  get  nothing  until 
the  property  is  c(niverted  ?    All  that  the  court  does  is,  to  take 


(a)  7  Sim.  487. 
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care  that  the  tenant  for  life  does  not  get  too  much.  In  this  case, 
the  debt  forms  only  part  of  the  estate,  but  the  principle  is  the 
same  as  if  it  constituted  the  whole. 

Ifr.  Parry ^  for  one  of  the  defendants,  (a  child  of  Lady  Bar- 
ion)  who  was  in  the  same  interest  with  the  plaintiffis,  suggested 
a  middle  course  between  the  two  that  had  been  so  contended 
fer,  namely,  a  reference  to  the  master  to  ascertain  the  value  of 
the  bond  at  the  expiration  of  a  year  after  the  testatrix's  death, 
having  regard  to  the  time  when,  and  tfie  amount  at  which  it 
was  ultimately  nsalized ;  and  that  the  tenant  for  hfe  should  be 
allowed  such  part  of  the  38481.  17^.  M.  as  should  be 
equal  to  the  amount  of  interest  at  4  per  cent.  *on  such  [*17J 
valuation  from  that  period,  until  the  year  1838,  when  the 
debt  was  realised. 

Mr.  Kewgim  Parker  having,  on  tfie  part  of  his  clients,  ex- 
pressed himself  satisfied  with  that, 

The  Lord  Chancellor  said — ^This  case,  though  certainly 
peculiar  in  its  circumstances,  appears  to  me  to  be  governed  by 
one  of  the  most  ordinary  principles  in  the  administmtion  of  as- 
sets. A  portion  of  the  testatrix's  estate  consisted  of  a  debt.  The 
debtor's  estate  was  insolvent,  and  for  several  years  after  the 
death  of  the  testatrix,  nothing  was  recovered,  either  in  the  shape 
of  principal  or  interest.  At  length  a  sum  is  realized ;  and  then 
when  the  question  arises  what  part  of  it  is,  as  between  the  par- 
ties, to  be  considered  as  principal,  the  tenant  for  life  is  told,  that, 
because  the  gross  sum  recovered  is  less  than  the  amount  of  the 
original  debt,  she  is  to  have  nothing.  Such  a  proposition  is 
contrary  to  the  plainest  principles  of  justice,  particulariy  when 
it  is  considered  that  the  court  itself  has  restrained  her  from 
getting  in  the  debt  sooner,  in  the  hope  that  more  might  be  ulti- 
mately recovered.  But  the  other  proposition  is  equally  untena- 
Ue — that  she  is  entitled  to  the  whole  of  what  has  been  recov- 
ered in  respect  of  interest  since  the  testatrix's  death.  For,  be- 
sides that  there  is  notliing  in  the  will  to  entitle  the  tenant  for 
life  to  the  mteiest  of  the  residue  in  its  actual  state  of  investment 
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at  the  death  of  the  testatrix,  the  circumstances  of  the  estate  out 
of  which  this  debt  was  to  be  paid,  may  have  been  such  as  to 
make  such  a  proposition  doubly  unfair  towards  the  parties  in- 
terested in  the  capital.  Suppose,  for  instance,  that  if,  while  in- 
terest was  accruing  upon  the  debts,  the  fund  for  payment  of  them 
was  producing  no  interest  at  all,  or  a  lower  rate  of  interest, 
[*18]  it  is  obvious  that  the  l<Higer  the  recovery  of  the  *debts 
was  protracted,  the  more  those  parties  would  be  preju- 
diced ;  for  the  proportion  of  the  fund  which  would  be  ultimately 
attributable  to  the  capital  of  the  debts  would  be  continually 
diminishing. 

I  think,  therefore,  that  the  proper  course  is  that  suggested  by 
Mr.  Parry y — ^viz.  to  ascertain  what  the  bond  would  have  realized 
if  the  debtor's  estate  had  been  administered  at  the  expiration  of 
a  year  after  the  testatrix's  death,  and  to  allow  the  tenant  for  life 
interest  at  4  per  cent  on  that  amount.  I  have  not  the  means, 
without  knowing  more  of  the  history  of  the  debtor's  estate  than 
I  do,  of  determining  what  that  amount  is ;  but  the  master,  who 
knows  all  the  history  of  that  estate,  will  have  no  difficulty  in 
prosecuting  the  inquiry,  and  coming  to  a  conclusion  upon  it. 

The  order,  therefore,  which  I  shall  make,  will  be  to  discharge 
80  much  of  the  Vice-Chancellor's  order  as  is  the  subject  of  the 
appeal,  neither  to  allow  nor  disallow  the  exceptions,  but  to  refer 
it  back  to  the  master  to  make  the  inquiry  that  I  have  men* 
tioned. 

Order. — ^Refer  it  back  to  the  master,  to  inquire  and  state  what 
the  value  of  the  bond  was  at  the  end  of  the  year  from  the  death 
of  the  testatrix,  and  to  calculate  interest  thereon  at  4  per  cent. 
to  the  date  of  his  report  This  appeal  to  stand  over,  and  costs 
reserved  till  the  master  shall  have  made  his  report 

Reg.  Lib.  1846,  B.  f.  1636. 
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*NoKBS  V.  Seppings.  ['lO] 

1846 :  July  34. 

A  trartae  chargedl  with  mkin4l^«*^**'  of  trort  moB0yi»  admittad  by  hii  aiMwer  that 
ha  had  mkappUed  thraa  rama,  and  set  forth  a  debtor  and  craditor  account,  in 
which  ha  cndited  hnnaelf  with,  amongst  othen,  thoae  three  soma,  and  also  with  a 
teith  anm  which  waa  equally  inadmianble,  but  which  tnmed  the  balance  of  the 
Mcoimt  in  hia  fiiTor.  On  a  motion  fm  payment  of  the  thiaa  anma  mto  court 
kMt  that  the  pbuntiff,  not  having  in  hia  motion  challenged  the  fourth  aum,  the 
motion  could  only  be  granted  to  the  extent  to  which  the  aniwar  admitted  a  bal- 
ance after  atiiking  thoae  three  itoma  out  of  the  diachaige. 

• 

The  plamtiff  had,  by  an  indenture,  conveyed  and  assigned 
certain  real  estates  and  fannii^  stock  to  the  defendant  Seppings, 
on  trust  to  cultivate  and  manage  the  estates,  and  out  of  the 
jMofits  to  pay  certain  mortgage  debts,  one  of  which  was  due  to 
himself^  and  subject  thereto  in  trust  for  the  plaintiff. 

The  bill  was  filed  for  the  execution  of  the  trusts  of  that  in- 
denture and  an  account ;  and,  among  other  things,  it  charged 
the  defendant  with  having  appUed  three  sums  of  the  monies  re- 
ceived by  him,  amounting  in  the  whole  to  1326/.  8^.  4d,,  to  pur- 
poses not  warranted  by  the  trusts. 

The  defendant,  by  his  answer,  admitted  the  alleged  misappro- 
priations ;  but  stated,  in  justification  of  them,  that  the  plaintiff 
had,  contrary  to  the  stipidations  of  the  deed,  resumed  possession 
of  some  of  the  farms  on  the  estate,  and  had  carried  away  and 
sold  some  of  the  crops,  raised  thereon  by  the  defendant,  without 
accounting  for  the  proceeds ;  and,  in  the  schedule  to  his  answer, 
he  set  fi>rth  a  debtor  and  creditor  account,  in  which  were  inclu- . 
ded,  among  other  items  of  dischai^,  the  three  sumis  above  men- 
tioned, and  also  another  sum  of  274/.,  which  he  claimed  to  re- 
tain for  commission  and  personal  trouble,  by  means  of  which 
last  item  he  made  it  appear  that  there  was  a  balance  of  that 
amount  in  his  &vor. 

Upon  that  answer  the  plaintiff  moved  before  the  Vice-Chan- 
cellor  of  England  for  payment  into  court  of  the  three  sums  above 
mentioned,  which  his  Honor  ordered  accordingly. 

•Mr.  James  Parker  and  Mr.  Smyths  now  moved,  <m    ["aO] 
Vol.  IL  3 
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behalf  of  Seppings,  to  discharge  or  vary  that  order,  on  the 
ground,  first,  that  the  plaintiff  was  not  entitled  to  this  sum- 
mary relief  for  a  breach  of  tnist,  which,  it  appeared  from  the  an- 
swer, he  had  himself  provoked  by  a  breach  of  contract  on  his 
part ;  and,  secondly,  that  there  was  no  admission  in  the  answer 
that  he  had  a  balance  in  hand  to  the  amount  of  these  sums. 
They  said  that,  with  reference  to  that  objection,  the  Yice-CSian- 
cellor  had  considered  an  application  for  pa3rment  of  specific  items, 
respecting  which  there  was  an  admitted  breach  of  trust,  as  dis- 
tinguishable from  a  motion  for  payment  of  a  gross  balance ;  but 
they  insisted  that,  in  whatever  shape  the  motion  was  put,  a  de- 
fendant could  never  be  liable  to  pay  in  more  than  he  admitted 
having  in  hand. 

Mr.  Walker  and  Mr.  Rogers^  contra,  said,  that  where  an  an- 
swer distinctly  admitted  a  misapplication  of  trust  monies,  as  to 
which  there  could  be  no  contest  in  the  cause,  they  would  be 
ordered  to  be  paid  into  court,  notwithstanding  there  might  be 
collateral  matters  in  dispute  between  the  parties.  And  that,  as 
to  the  274/.  for  personal  trouble,  the  claim  was  not  only  unwar- 
ranted by  the  terms  of  the  trust,  but  impliedly  excluded  by 
them ;  and  that  it  did  not  follow,  because  they  had  not  express- 
ly impeached  that  item  by  their  motion,  that  it  was  to  be  treated 
as  a  valid  claim.  If,  indeed,  they  had  asked  for  pa3rment  of 
this  as  well  as  of  the  other  sums,  it  might  have  been  said  that 
tfiey  were  asking  for  more  than  the  defendant  admitted  to  be  in 
hand.  But  they  had  moved  only  for  the  sums  in  question,  on 
the  assumption  that  an  item  which  was  clearly  inadmissible  for 
the  purpose  of  discharge  would  not  be  allowed  to  stand  in  their 
way. 

Mr.  /.  Parker,  in  reply. 

[^1]  *The  Lord  Chancellor. — On  the  main  point  I  agree 
with  the  Vice-chancellor,  that  the  circumstances  relied 
on  by  the  defendant  as  an  excuse  for  having  departed  from  the 
provisions  of  the  trust  deed  are  no  answer  to  the  motion.  There 
is  a  clear  admission  that  he  has  applied  certain  sums  to  purposes 
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Bol  vmnanted  by  the  trust.  But  he  says  he  was  justified  in 
doing  80)  because  the  plaintiflf  had  violated  his  contract  That 
may  or  may  not  be  matter  of  account  between  the  parties  at 
Ae  hearing.  If  the  statements  of  the  answer  are  correct,  it  ttnU 
be  matter  of  account ;  but  it  furnishes  no  excuse  for  misapply- 
ing the  monies  which  may  come  to  his  hands  in  the  mean  time. 
It  is  clear,  therefore,  that  the  money  which  had  been  so  misap- 
plied could  not  be  allowed  to  remain  in  the  hands  of  the  defen- 
dant 

On  the  other  point,  however,  I  am  as  clearly  of  opinion  that 
the  Vice-Chancellor's  order  is  erroneous.  The  defendant,  the 
accounting  party,  alleges  a  claim  against  the  trust  estate  for  his 
personal  trouble,  and  he  has  inserted  the  amount  of  that  claim 
as  an  item  of  discharge  in  his  account.  The  order  of  the  Vice- 
chancellor  was  for  the  payment  into  court  of  a  particular  sum, 
6n  the  ground  that  certain  items  in  the  discharge,  amounting  to 
that  sum,  and  which  were  the  only  items  mentioned  in  the 
notice  of  motion,  were  to  be  disallowed.  But  the  effect  of  dis- 
allowance is  only  to  deprive  the  defendant  of  the  benefit  of 
so  much  in  his  discharge :  it  is  clear,  therefore,  that  it  must 
be  seen  what  effect  that  disallowance  has  upon  the  bal- 
ance. 

It  is  said  on  one  side  that  the  Vice-Chancellor,  in  making  the 
order  which  he  did,  considered  the  defendant  not  to  be  entitled 
to  retain  the  274^  That  is  disputed  on  the  other  side ; 
but  however  that  may  be,  I  'conceive  that  he  could  not  [*22] 
properiy  enter  into  the  question  of  the  allowance  or  dis- 
allowance of  that  item ;  for  it  was  not  challenged  by  the  motion. 
The  plaintiff  might  have  moved  for  that  item  as  well  as  for  the 
others :  and  he  may  still  do  so  by  another  motion ;  but  I  am 
clearly  of  opinion  that,  upon  the  motion  actually  made,  it  must 
be  taken  that  the  defendant  is  entitled  to  retain  the  274/. ;  and 
consequently  that  the  order  ought  to  have  been  only  for  the 
balance  of  his  account  after  striking  out  of  the  dischai^e  the 
items  specified  in  the  motion,  and  that  it  must  be  varied  accor- 
dingly. 

On  the  understanding  that  the  latter  point  was  raised  before 
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the  Vice-Chancellor,  1  give  no  costs  r  otherwise  I  should  have 
given  the  respondent  the  costs  of  this  motion* 


Rankin  v.  Harwood. 

1846 :  July  25. 

The  court  will  not  restrain  a  creditor  from  prosecuting  his  legal  remedy  against  th0 

persona]  representatives  of  his  debtor,  unless  there  is  a  decree  under  which  th0 

creditor  has  a  present  lig^t  to  go  in  and  prove  his  debt. 

The  original  bill  in  this  cause  was  filed  by  a  mortgagee  for 
a  sale  of  the  mortgaged  estate.  On  the  5th  of  April,  before  it 
came  to  a  hearing,  the  defendant,  the  mortgagor,  died,  and  a 
bill  of  revivor  and  supplement  was  filed  against  his  executor, 
and  a  decree  obtained  on  the  6th  of  June,  by  which  it  was 
ordered  that  an  account  should  be  taken  of  what  was  due  on 
the  mortgage,  that  the  estate  should  be  sold,  and  that  if  the  pro- 
ceeds should  be  insufiicient  to  pay  the  debt,  and  the  executor 
should  not  admit  assets  of  the  testator  to  make  good  the  defici- 
ency, the  usual  accounts  of  the  testator's  estate  should  be  taken. 
Three  days  before  the  death  of  the  testator,  a  judgment  creditor 

of  his  had  issued  a  writ  of ^.  fa,  to  the  sheriff  of  Surrey, 
[*23]    under  which  a  levy  *was  made  on  the  1st  of  July.    On 

the  2d,  notice  of  the  decree  was  served  on  the  sheriff, 
and  on  the  7th  a  motion  was  made  by  the  executor  before  Tice- 
Chancellor  Wigram  for  an  injimction  to  restrain  the  Sheriff  from 
selling  the  goods  or  parting  with  them  to  any  one  but  the  exe- 
cutor. His  Honor  having  refused  the  motion  with  costs,  it  was 
now  renewed  before  the  Liord  Chancellor  .[1 J 

Mr.  RrnniUy  and  Mr.  PoUj  for  the  executor. 

Mr.  RcU  and  Mr.  Harwood  for  the  judgment  creditor. 

The  argument  turned  chiefly  on  the  effect  of  the  issuing  of 

[1]  The  case  before  V.  C.  b  rapeited  5  Hafo,  815. 
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the  writ  and  the  delivery  of  it  to  the  sheriff,  in  divesting  the 
debtor  of  his  property  in  the  goods ;  the  counsel  for  the  execu- 
tor relying  on  GUes  v.  Grover.{a)  in  which  it  was  held,  that  an 
extent  by  the  crown  took  precedence  of  a  writ  of  fi.  fa.  pre- 
viously delivered  to  the  sheriff,  on  the  ground  that  the  property 
in  the  goods  was  not  altered  thereby.  While,  on  the  other  side, 
it  was  contended,  on  the  authority  of  Wms.  Saund.  219/.,  that 
the  goods  of  the  debtor  were  bound  from  the  teste  of  the  writ  as 
against  every  one  but  a  purchaser,  and  as  against  him,  by  the 
statute,  from  the  delivery  of  it  to  the  sheriff:  and  that  it  was 
immaterial,  whether  the  property  in  the  goods  was  altered  to  all 
intents,  provided  they  were  so  far  bound  as  to  enable  the  credi- 
tor to  prosecute  the  writ  after  the  testator's  death  without  any 
proceeding  against  the  executor,  which  was  the  case  here  ;  and 
that  this  court  never  interfered  with  the  rights  of  a  creditor  by 
injunctioD,  except  where  he  was  proceeding  against  the  execu- 
tor. 

*They  further  contended,  however,  that  the  motion  [*24] 
ought  to  be  refused  on  another  ground,  which  was  not 
taken  before  the  Ylce-Chancellor ;  namely,  that  the  suit  was 
not,  in  tajcXj  a  creditor's  suit.  The  bill  did  not  purport  to  be  on 
behalf  of  all  creditors,  and  the  decree  was  only  contingently  a 
decree  for  their  common  benefit. 

The  Lord  Chancellor,  on  that  point  being  raised,  and  the 
form  of  the  decree  being  called  to  his  attention,  asked  Mr.  Ro- 
milly  whether  he  could  cite  any  instance  in  which  the  court 
had  interfered  on  such  a  decree ;  and,  on  his  answering  in  the 
negative, 

His  Lordship  said,  that  that  objection  was  a  conclusive  an- 
swer to  the  motion,  for  the  court  could  not  interfere,  unless  there 
was  in  existence  a  decree  under  which  the  creditor  had  a 
present  right  to  go  in  and  prove  his  debt,  which  he  could  not  do 
here. 

Motion  refused  with  costs. 

(c)  9  Bag.  138. 
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[*26]  *HuirGATE  V.  GA8C0YNB» 

1846 :  July  39. 

When  an  appliealiou  is  made  far  leave  to  file  a  mippleiiieiital  biB  of  mriew  on  the 
gronnd  of  the  dieoovety  of  new  evidence*  the  qneetion  is  not  meiely  whether  the 
evidence  is  material,  bat  whether  It  is  of  soch  weight  as,  when  taken  in  oonneotioo 
with  the  man  of  evidence  adduced  on  bcpth  sides  at  the  former  hearing,  woold  have 
been  likely,  bad  it  been  then  broaght  forward,  to  have  tnmed  the  scale. 

In  pedigree  cases,  an  old  will,  by  which  the  testator  purports  to  leave  all  his  pvoperty 
to  collateral  relations  or  friendi,  is  regarded  as  very  strong  evidenoe  of  his  having 
died  withont  children. 

This  was  an  appeal  from  an  order  of  the  Tice-Chancellor  of 
England,  giving  the  plaintiff  leave  to  file  a  bill  of  review  on 
the  ground  of  the  recent  discovery  o(  new  evidence. 

The  plaintiff  claimed  an  estate  as  lineal  descendant  of  a  Wil- 
liam Hungate,  who  died  at  Louvain,  in  the  year  1719.  On  the 
original  hearii^  the  plaintiff's  counsel,  acquiescing  in  an  obser- 
vation from  the  court  that  the  pedigree  was  not  made  out,  gave 
up  the  case  before  the  evidence  had  been  fully  gone  through, 
and  the  bill  was  dismissed. 

The  present  petition  was  resisted  chiefly  on  tlie  ground  that 
the  new  evidence,  though  not  wholly  immaterial,  was  not  of 
sufficient  weight,  in  comparison  of  the  counter  evidence  which 
had  before  been  adduced  by  the  defendant,  to  turn  the  scale. 

It  was  stated  at  the  bar  that  the  Vice-chancellor  had  ex- 
pressed as  the  ground  of  his  decision,  that,  on  an  application  of 
this  kind,  the  court  was  not  called  upon  to  adjudicate  upon  the 
whole  evidence,  but  merely  to  see  tfiat  the  new  evidence  ad- 
duced was  material  to  the  issue,  and  that  as,  from  the  manner 
in  which  the  case  had  been  disposed  of,  the  court  had  never,  in 
fact,  pronounced  its  opinion  upon  the  evidence,  he  thought  it 
light  that  the  plaintiff  should  have  an  opportunity  of  bringing 
it  forward  with  the  addition  of  the  new  matter  now  proposed  to 
be  introduced. 

[*26]        ""The  Lord  Chancellor,  in  giving  judgment,  said, 

that  the  question  on  applications  of  this  kind,  was  not 

merely  whether  the  evidence  was  material,  but  whether,  looking 
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at  die  case  made  on  the  other  side  and  the  whole  mass  of  evi- 
dence adduced  on  the  former  hearing,  what  was  now  brought 
forward  would  have  been  likely  to  have  altered  the  judgment 
which  the  court  then  came  to  ;[1]  and  being  clearly  of  opinion 
that  Aat  was  not  the  case  in  the  present  instance,  he  must  dis- 
charge the  Vice-Chancellort  order.  With  respect  to  the  other 
circumstance  which  was  said  to  have  influenced  the  Yice-Chan* 
cellor, — ^namely,  that  the  court  had  never,  in  fact,  pronoimced 
an  opinion  oa  the  evidence,  because  the  plaintiff's  counsel,  on 
seeing  the  mass  of  evidence  produced  against  him,  had  given 
up  the  case, — ^his  Lordship  said,  he  could  not  countenance  such 
a  doctrine  at  alL  It  would  be  introducing  a  totally  new  prac- 
tice into  the  court  A  plaintiff,  if  he  found  he  had  the  worst, 
would  always  desire  to  be  nonsuited,  as  it  had  been  called — 
though  there  was  no  such  thing  as  a  nonsuit  in  this  court — in 
Older  to  stand  better  on  an  application  for  leave  to  file  a  bill  of 
review. 

Part  of  the  evidence  adduced  by  the  defendant  was  the  will 
of  William  Hungate  himself,  by  which,  after  several  legacies  to 
strangers,  he  bequeathed  the  residue  of  his  estate  to  a  nephew 
and  a  friend,  whom  he  appointed  his  executors.  On  the  ques- 
tion what  degree  of  weight  was  to  be  attributed  to  that  evi- 
d^ioe. 

The  Lord  Chancellor  said,  it  was  the  commonest  thing 
in  the  world  in  Peerage  cases  before  the  House  of  Lords,  when 
die  olg'ect  was  to  prove  that  a  man  died  without  children,  to 
produce  hia  will,  and  if  he  took  no  notice  in  it  of  his  fam- 

[1]  Thai,  the  new  matter  miift  be  teleyant  ind  material,  and  rach  aa,  if  known, 
might  probably  baye  prodoeed  a  difierent  determination ;  see  Ord  t.  Noel,  6  Mad.  R. 
137 ;  Blake  ▼.  FoHer,  9  Molloy,  357 ;  Wiser  t.  Blaekley,  3  John.  Ch.  R.  488 ; 
£tBhijf«loit  T.  Htt&fo,  3  John.  Ch.  R.  134 ;  1  Mitfoid  PI.  by  Jeremy,  84,  85.  That 
the  BBW  matter  moit  generally  be  each  aa  tentk  to  prove  what  wsa  before  m  inoe, 
and  not  audi  as  teadi  to  pro?e  a  title  aot  before  in  imie ;  in  other  worde,  it  moat  not 
make  a  new  oaae,  bat  eetablieh  the  old  <me.  Denier  ▼.  Arnold,  5  Maaon  R.  313 ; 
Young  ▼.  KeighUy,  16  Vea.  R.  348  ;  Norris  ▼.  Le  Neve,  3  Atk.  33,  35.  Bee  alio, 
fltory'e  Eq.  PL  (  415,  416,  417,  and  note  3  to  sect  415 ;  Bingknm  r.  Dawoonrl 
lee.  K.  949. 
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[*27J  ily,  but  left  what  he  had  to  leave  *to  strangers  or  col- 
lateral relations,  it  was  always  considered  very  strong 
evidence  of  his  having  died  childless.  That  a  man  might 
quarrel  with  some  one  member  of  his  own  family,  was  not  very 
improbable  ;  but  to  account  for  such  a  will  as  that,  he  must  be 
supposed  either  to  have  no  children,  or  to  have  quarrelled  with 
them  all. 


CoLTTHBiNE  V,  Chichester  and  others. 

1846 :  Joly  29. 

Demoirer  to  a  l»ll  against  the  proviriona]  committeo  of  a  projected  railway  company 
for  the  specific  performance  of  an  agreement  to  d^ver  to  the  plaintiff  a  certain 
number  of  scrip  certificates,  allowed ;  there  being  no  allegation  in  the  bill  that  the 
defendants  had  in  their  possession  any  scrip  to  deliver,  but  statements,  from  which 
the  contrary  might  rather  be  inferred. 

Whether  such  an  agreement  is  a  subject  for  specific  performance :  Query. 

The  bill  in  this  case  was  filed  against  the  members  of  the 
provisional  committee  and  some  other  members  c^  a  company 
provisionally  registered  under  the  name  of  "  The  direct  Exeter 
Railway  Company,^'  praying  the  specific  performance  of  an 
agreement  alleged  to  have  been  entered  into  by  the  provisional 
committee  with  the  plaintiff,  purporting  to  be  an  agreement  on 
behalf  of  the  company  to  pay  to  the  plaintiff,  who  was  a  solici- 
tor, and  the  original  promoter  of  the  undertaking,  the  sum  of 
812/.,  and  to  deliver  to  him  scrip  certificate  for  1000  shares  of 
6/.  each,  on  which  a  deposit  of  1/.  7s.  6d.  should  have  been  paid, 
and  to  pay  him  the  sum  of  812/.  as  a  remuneration  for  services 
performed  by  him  in  advertising  the  project,  collecting  informa- 
tion as  to  the  responsibility  of  parties  applying  for  shares,  and  in 
other  matters  preliminary  to  the  formation  of  the  company. 

The  yice-Chancellor  of  England  having  over-ruled  a  general 
demurrer  to  the  bill,  the  defendants  appealed. 

Among  many  other  points  taken  by  the  appellant's  counsel  in 

the  argument,  they  contended  that  the  court  would  not 

^*28]    enforce  an  agreement  for  the  sale  of  scrip,  *  Jackson 
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▼.  Cockery{a)  though  it  would,  for  the  sale  of  shares  in  a 
company  actually  formed ;  Duncuft  v.  Albreckt.{b)  And  that, 
as  to  the  sum  of  812/.  die  plaintiff's  remedy  was  at  law.  They 
further  observed  that  the  bill  contained  no  allegation  that  the 
defendants  had  in  their  possession  a  sufficient  quantity  of  scrip 
to  enable  them  to  fulfil  their  contract,  even  supposing  the  agree- 
ment were  one  which  on  other  grounds  the  court  would  enforce. 
On  the  contrary,  the  bill  alleged  that  the  number  of  applications 
for  shares  had  exceeded  the  number  of  shares  in  the  concern  : 
from  which,  they  contended,  it  was  to  be  inferred  that  all  the 
shares  had  been  actually  alloted. 

Mr.  J[  Parker^  for  the  respondent,  being  called  on  by  the 
Loid  Chancellor  for  an  answer  to  the  latter  objection,  submitted 
that  it  was  to  be  presumed  that  the  committee  had  retained  a 
sufficient  quantity  of  scrip  to  enable  them  to  fulfil  their  contract : 
if  they  had  not,  it  might  be  matter  of  defence  by  answer  or  plea, 
but  that  it  was  not  open  to  them  to  suggest  it  on  the  argument 
of  a  demurrer.  He  also  contended  that  the  case  of  Jackson  v. 
Cocker  did  not  apply  to  the  present :  for  heie  the  plaintiff's  con- 
tract was  not  a  contract  to  take  a  transfer  of  scrip  from  an  ex- 
isting shareholder,  but  to  be  an  original  shareholder  himself, 
which  was  a  different  thing. 

The  Lord  Chancellor. — ^The  presumption  is  always  against 
the  pleader,  because  the  plaintiff  is  presumed  to  state  his  case 
in  the  most  favorable  way  for  himself,  and,  therefore,  if  he  has 
left  any  thing  material  to  his  case  in  doubt,  it  is 
'assumed  to  be  in  favor  of  the  other  party.  Now  you  [•29] 
call  on  the  court  to  compel  the  defendants  to  do  a  certain 
thing,  and  instead  of  alleging  that  they  can  do  it,  you  state  that 
which  leads  to  the  inference,  that  they  cannot,  for  you  say  more 
riiares  were  applied  for  than  there  weie  shares  to  allot.fl]    How 

(«)  4  Bmt.  59.  (6)  13  Sim.  189. 

[1]  When  it  has  become  impoaible,  fkom  MibMqiieiit  events,  for  the  party  to  per- 
fefm  hii  contract,  ae  by  a  faboaqoent  aale  of  the  svlqect  matter  of  the  contract  with- 
«ot  notice,  the  court  will  not  decree  a  apecific  performance.  Qrt^nawnf  v.  AioMM^ 
12  Veaey,  393,  400.    Vanck  y.  Edwards,  11  Paige,  378,  389. 

Vol..  IT.  4 
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is  the  court  in  such  a  case  to  decree  specific  performance  ?  Are 
the  defendants  to  be  ordered  to  buy  scrip,  or  to  create  fictitious 
scrip  for  the  purpose  ?  It  is  said,  that  the  Master  of  the  Rolls 
has  in  one  case  refused  to  decree  qiecific  performance  of  a  con- 
tract for  the  sale  of  scrip.[2]  It  is  not  necessary,  however,  that 
I  should  express  any  opinion  on  that  point,  for  this  bill  does  not 
contain  allegation  enough  to  raise  it.  I  think,  for  the  reason  I 
have  mentioned,  that  the  demurrer  ought  to  have  been  allowed. 

Mr.  Parker  asked  leave  to  amend. 

The  Lord  Chancellor. — ^It  is  not  a  case  for  that :  you  may 

file  another  bill 

Mr.  Sttuxrtj  Mr.  BacoUj  and  Mr.  Heiheringtan  appeared  for 
the  appellants. 


[*30]  Daher  v.  Earl  of  Portarlington. 

1846 :  Jnly  30. 

Afler  a  suit  for  the  exeeation  of  the  trusts  of  a  deed,  by  which  real  ettatep  had  been 
Tested  in  tmatees  for  sale  and  payment  of  incumbrances,  which  were  very  numer- 
ous, was  nearly  ripe  for  hearing,  the  court,  at  the  instance  of  the  owner  of  the 
estates,  ordered  all  the  proceedings  to  be  stayed  on  payment  to  the  plaintiff  of  all 
his  pecuniary  claims  in  the  suit  and  costs,  (all  other  parties  to  the  deed  consenting,) 
although  the  plaintiff  insisted  that  the  execution  of  the  trusts  in  .this  fnit  would 
incidentally  aSdct  ottier  objects  in  which  he  was  interested  in  reference  to  the 
estates  comprised  in  it 

The  late  Earl  of  Portarlington  was  seised  in  fee  of  lai^e  es- 
tates in  Ireland,  which  were  subject  to  various  mortgages.  In 
the  year  1832,  being  desirous  of  consolidating  those  mortgages, 
he  raised  a  loan  of  344,000/.  which  was  contributed  by  a  num- 

[S]  See  Dolvett  t.  Rothschild,  1  Sun.  &  Stn.  590 ;  Ford  y.  Eltoeo,  4  Vesey 
497 ;  MuUran  ▼.  ThomUmt  10  Vesey,  161 ;  Lady  Armdel  ▼.  Phipp$,  10  Vesey, 

14a 
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ber  of  individuals  in  different  proportions ;  and  to  secure  tfie  re» 
payment  thereof,  he,  by  indentures  of  lease  and  release,  dated 
the  3d  and  4th  September  1832,  conveyed  all  his  Irish  estates, 
except  one  which  he  had  recently  purchased,  freed  and  dischar- 
ged of  the  former  mortgages,  to  three  trustees,  on  trust  to  enter 
immediately  into  the  receipt  of  the  rents  and  profits,  and,  after 
payment  of  outgoings  and  expenses  of  management,  to  apply 
the  clear  produce  in  payment  of  the  interest  of  the  said  loan  of 
344,000/.  and  next  in  keeping  down  the  interest  of  a  sum  of 
66,0002.  due  to  the  trustees  of  the  Marquis  of  Lansdowne,  and 
which  was  primarily  secured  on  the  excepted  estate ;  and  sub- 
ject thereto  to  pay  the  surplus  to  himself,  his  heirs,  executors, 
administrators,  and  assigns.  And  it  was  provided  that,  if  the 
said  loan  should  not  be  repaid  before  the  month  of  September 
1840,  the  trustees  should  have  power  to  sell  the  estates,  and  out 
of  the  proceeds  to  pay  the  two  principal  sums  above  mentioned| 
and  the  surplus  to  the  earl,  his  executors,  d&c. 

The  earl  afterwards  enctunbered  the  equity  of  redemption  of 
the  same  estate  with  several  mortgages  to  a  large  amount.  In 
the  month  of  August  1842,  two  of  the  original  trustees  under 
the  deed  retired  from  the  trust,  and  the  plaintiff,  (who  was 
a  brother  of  the  late  *earl),  and  another  person,  were  [*31] 
appcMnted,  under  a  power  in  the  deed,  trustees  in  their 
place. 

The  plaintiff,  besides  being  a  trustee  of  the  deed,  was  also  a 
contributor  of  £500  to  the  loan  of  £344,000,  and  one  of  the 
subsequent  mortgagees  for  £13,000.  Shortly  after  his  appoint- 
ment as  trustee,  he  filed  the  original  bill  in  this  suit  against  the 
late  earl,  the  present  and  former  trustees,*  the  several  contribu- 
tors to  the  loan  of  £344,000,  and  some  of  the  subsequent  incum- 
brancers (who  were  very  numerous,)  as  representing  all ;  stating, 
among  other  things,  that  his  predecessors,  trustees  of  the  deed, 
had  retained  and  otherwise  misapplied  part  of  the  rents,  and 
that  there  were  disputes  as  to  the  validity  of  his  own  appoint- 
ment as  trustee ;  and  praying  that  it  might  be  declared  in  whom 
the  legal  estate  of  the  mortgaged  premises  was  vested,  and,  if 
necessary,  that  his  appointment  as  trustee  might  be  confirmed, 
and  proper  directions  given  for  vesting  the  estates  in  himself 
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and  his  two  co-trustees,  and  that  certain  sums,  which  the  plain- 
tiff had  advanced  on  account  of  the  trust  estates  as  trustee, 
might  be  paid  to  him ;  and  that  his  predecessors  in  the  trust 
might  account  for  their  receipts,  and  pay  the  balance  to  be 
found  due  from  them ;  that  the  trusts  of  the  indentures  of  Sep- 
tember, 1832,  might  be  carried  into  effect,  and  that  the  estates 
comprised  therein,  or  a  competent  part,  might  be '  sold,  and  that 
the  mortgaged  debt  of  £344,000  and  interest  might  be  paid  otL 
The  bill  also  prayed  the  appointment  of  a. receiver,  and  an  in- 
junction to  restrain  several  of  the  defendants  from  interfering 
with  the  trust  estates,  and  for  a  delivery  of  deeds,  ice. 

After  the  late  earl,  and  the  other  defendants  who  were  within 
the  jurisdiction,  had  put  in  their  answers,  and  a  receiver  had 
been  appointed,  the  late  earl  died,  having  devised  one  of 
[*32]  the  estates  comprised  in  the  deed,  'called  the  Roscrea  es- 
tate, of  the  value  of  upwards  of  £3000  to  the  plaintiff, 
with  a  direction  that  it  should  be  exonerated  of  all  mortgages, 
&c.  affecting  it,  out  of  his  other  estates,  which  he  devised,  sub- 
ject to  various  annuities  given  by  his  will,  to  the  plaintiff  and 
another  person  in  trust  for  the  present  earl,  his  nephew. 

In  the  month  of  March,  the  plaintiff  filed  a  bill  of  revivor 
and  supplement  against  the  present  earl  and  the  other  parties 
who  had  acquired  interests  in  the  estates  under  the  will.  Shortly 
after  that  bill  was  filed,  the  defendant,  the  present  earl,  who  had 
himself  instituted  a  suit  for  the  purpose  of  clearing  the  estates 
from  incumbrances  and,  amongst  others,  from  that  created  by 
the  deeds  of  September,  1832,  moved,  before  the  Vice-chancellor 
of  England,  to  the  effect  that  the  proceed^igs  in  this  suit  should 
be  stayed  imtil  he  should  have  completed  a  loan  for  which  he 
was  then  in  treaty  with  an  insurance  company,  to  enable  him 
to  pay  off  the  £344,000,  and  that  in  the  mean  time  the  trustees 
of  the  deed  might  allow  the  company  access  to  the  title-deeds 
for  the  purposes  of  investigating  the  title,  &c. 

That  motion  having  been  refused  with  costs,  he  afterwards 
gave  notice  of  the  present  motion  before  the  Lord  Chancellor, 
praying  that  the  order  of  the  Tice-Chancellor  might  be  dis- 
charged, and  that  (without  prejudice  to  an  order  under  which 
a  receiver  had  been  appointed)  all  further  proceedings  might  be 
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8ta]red ;  he,  the  earl,  undertaking  to  pay  forthwith  to  the  plain- 
tiff the  whole  of  the  principal  money  and  interest  due  to  him  as 
^  one  of  the  contributors  under  the  indenture  of  the  4th  Septem- 
ber, 1832,  together  with  all  his  costs,  chains,  and  expenses, 
properly  incurred,  and  the  other  sums,  payment  of  which  was 
prayed  by  the  original  bill,  and  also  undertaking  to  pay 
to  the  defendants,  the  *other  contributors  to  the  deed,  the  [*33] 
whole  amoimt  due  to  them  respectively,  and  their  costs; 
and  also  undertaking  to  pay  to  all  the  other  defendants  their 
costs,  and  submitting  to  such  other  terms,  if  any,  as  the  court 
might  direct 

Mr.  Siuarty  Mr.  Js>  Parker^  and  Mr.  FMett^  in  support  of  the 
moticm,  cited  Haslett  v.  Cliffe^(a)  Holden  v.  Kyfiaston.{b) 

Mr.  Laoat^  Mr.  Koe^  Mr.  Bagshawe,  Mr.  Toller^  and  several 
other  counsel  appeared  for  different  incumbrancers,  all  of  whom 
consented  to  the  motion  except  Mr.  ToUer^s  client,  who  was 
only  an  ammitant  under  the  late  earPs  will. 

Mr.  Bethell,  and 'Mr.  Roundell  Palmer  for  the  plaintiff. — The 
mere  payment  of  the  plaintifi^s  personal  demands  under  and  in 
respect  of  the  deed  .will  not  exhaust  his  interest  in  the  suit,  or 
consequently  justify  the  court  in  staying  the  proceediugs;  for 
he  is  interested  in  the  accounts  prayed  against  the  other  trus- 
tees, and  in  recovering  the  balances  due  from  them,  not  only  as 
being  himself  a  subsequent  incumbrancer  to  a  large  amount,  but 
as  being  liable,  in  his  character  of  trustee,  to  the  other  subse- 
quent incumbrancers,  (some  of  whom  are  not  parties,)  if,  with- 
out their  consent^  he  should  forego  the  prosecution  of  these  ac- 
counts. 

[The  Lord  Chancellok. — He  would  be  liable  for  his  own 
acts,  but  not  for  the  acts  of  any  one  else.  He  would  not  be  lia- 
ble for  any  misconduct  of  the  trustees  prior  to  his  own  appoint- 
ment, merely  because  he  did  not  file  a  bill  against  them.] 

(«)  L^  C,  5  Jane,  1840,  not  nportod.  (6)  3  Beav.  90i. 
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[•34J  'It  is  of  importance  to  the  plaintiff,  as  a  party  inter* 
ested  in  these  estates,  that  all  disputes  as  to  the  trastee^ 
ship  should  be  settled,  and  that  is  one  of  the  objects  of  this  suit, 
which  the  other  suit,  instituted  by  Lord  Portarlington,  does  not 
embrace. 

[The  Lord  Chancellor. — I  have  nothing  to  do  with  any 
other  suit.  If  I  stay  the  proceedings  in  this  suit,  it  will  be  on 
the  ground  that,  by  what  the  plaintiff  offers  to  do,  all  the  objects 
of  the  suit  will  be  answered.] 

If  there  are  two  suits  on  foot  for  the  same  object,  why  should 
the  court  give  the  preference  to  that  which  was  last  instituted? 
The  plaintiff,  as  devisee  of  the  Roscrea  estate,  is  at  least  as 
much  interested  in  having  the  estates  cleared  of  their  incum* 
brances  as  Lord  Portarlington ;  for  the  surplus  of  the  other  es- 
tates, after  paying  off  all  incumbrances,  will  probably  not  be  of 
equal  value  with  that  estate  which  is  devised  to  the  plaintiff  clear* 

[The  Lord  Chancellor. — ^This  bill  does  not  seek  to  have 
the  Roscrea  estate  exonerated.] 

Lord  Portarlington,  who  offers  to  pay  off  the  plaintiff,  is  not 
the  owner  of  the  equity  of  redemption,  and  yet  no  one  else  has 
a  right  to  make  such  an  offer;  James  v.  J5{ot£(a),  Qarth  r. 
ThomaSy{b\  Lushingtcn  v.  Price.{c) 

Mr.  Stuart^  in  reply. 

On  the  conclusion  of  the  argument, 

[*35]  *The  Lord  Chancellor  said — Upon  the  general 
principle  there  can  be  no  doubt,  that  where  a  suit  is  in- 
stituted, and  the  defendant  comes  and  tenders  all  that  the  plain* 
tiff  asks,  there  is  jurisdiction  in  the  court  to  prevent  the  plaintiff 
from  going  on.    The  only  question  is,  whether  this  case  falls 

(a)  3  Swamt.  334.  (&}  9  S.  &  St  188.  (0)9  8im.651« 
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within  that  rule.    I  will  look  through  the  pleadings  before  I 
dispose  of  it 

July  31.— pTHE  Lord  Chancellor. — ^I  stated  yesterday  the 
principle  on  which  this  case  ought  to  be  decided,  which  is  not  at  all 
at  variance  with  the  Vice-Chancellor's  order :  for  the  motion  made 
before  him  was  quite  of  a  different  character,  and  embraced 
many  things  which  he  very  properly  thought  he  could  not 
grant  The  present  motion  only  asks  what  is  in  accordance 
with  the  familiar  practice  of  the  court,  if  the  allegations  of  the 
bill  and  the  objects  of  the  suit  are  such  as  to  bring  it  within  the 
principle.[l] 

I  have  looked  through  the  pleadings,  and  I  cannot  discern 
any  relief  except  what  is  incident  to  the  trusts  of  the  deed  of 
1832.  And  as  the  defendant  offers  to  pay  the  plaintiff  all  that 
he  claims  personally,  either  under  that  deed  or  otherwise,  and 
all  the  other  parties  to  the  deed  consent,  I  think  the  case  is  with- 
in the  principle  I  have  mentioned.  My  order  will  leave  un- 
til In  HMen  4*  Mellatk  ▼.  KywiUnh  3  BeaTan,  304,  it  waa  held,  that  where 
a  debt  ia  daiiDed,  or  a  demand  made  m  a  aait,  and  the  defendant,  admitting;  hie  lia- 
bility, ofien  to  pay  the  debt  or  comply  with  the  demand,  and  to  pnt  the  plaintiff  ia 
the  aame  stnation  aa  he  would  have  been  in  if  the  liability  had  been  latiified  without 
■ait,  the  court,  on  motion,  wodd  etay  all  farther  proceedingik  In  Pemberton  ▼. 
Tofkmm,  1  Beavan,  316,  m  a  ereditoi^a  rait  matitnted  by  the  plafaitiff  in  behalf  of 
hjmmlfand  all  ether  eiediton,  it  waa  held,  that  the  defendant  waa  entitled,  on  motion 
at  any  tame  before  decree,  to  haTe  the  bill  diimlawwl  on  payment  of  the  demand  of 
the  plaintiff,  and  hii  eoita  aa  between  party  and  party ;  bot  if  there  were  other  de- 
fendanta,  their  coats  moat  abo  be  paid.  So,  in  a  niit  by  a  creditor  00  behalf  of  him- 
oelf  and  all  other  crediton,  if  the  debt  of  the  plaintiff  be  admitted  or  proved,  and  the 
exeentor  or  adminiitrator  admit  aoMts,  the  plaintiff  is  entitled  at  the  hearin|^  to  aa 
immediate  decree  for  payment,  and  not  to  a  mere  decree  for  an  aocooat.  Woodgate 
T.  Field,  2  Hare,  811. 

Hie  cases  which  ahow,  that  where  a  defendant  snbmits  to  the  whole  demand  of 
the  pUintifl^  and  to  pay  the  costs,  he  haa  a  right,  at  once,  to  stop  all  further  proceed- 
ings, aee  in  addttaen  to  the  eases  above  cited,  Livell  y,  Abraham,  8  Beavan,  598 ; 
Bsas  ▼.  #Wr^  4  Mad.  49 ;  Darner  v.  Lard  PortarlingUn,  C.  P.  Cooper  t.  Cott 
S39  ;  Field  ▼.  iZsUfMon,  7  Beavau,  66 ;  Praed  y.  Hull,  1  Sim.  6l  Stu.  333.  But 
if  there  be  a  qoestion  in  dispute  aa  to  the  plaintiff's  right  to  recoTor  certain  expenses, 
and  the  defendant  doea  not  advert  thereto,  tho  court  will  not  interfere  summarily  to 
alopthoavt.    FisM  ▼.  Aofrjasoit,  7  Beavan,  66.    See  abo,  3  Beavan,  349. 
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touched  all  the  other  grounds  of  relief  that  the  plaintiff  may  be 
entitled  to  as  growing  out  of  his  connection  with  this  deed,  or 
the  estates  comprized  in  it :  it  disposes  only  of  what  arises  im- 
mediately out  of  the  deed. 
The  order  will  be,  that  further  proceedings  be  sta3red,  on  the 

defendant,  the  Earl  of  Portarlington,  pajring  to  the  plain- 
[*36]    tiff  within  a  fortnight  the  whole  *of  what  is  due  to  him 

for  principal  and  interest,  in  respect  of  the  several  items 
of  claims  specified  in  the  bill,  together  with  all  his  costs,  charges, 
and  expenses  properly  incurred,  including  the  costs  of  this  suit. 
The  other  parties  to  the  deed  consenting  to  the  order,  no  under- 
taking with  respect  to  them  will  be  necessary :  if  there  be  any 
one  who  does  not  consent,  he  must  be  paid. 

Order — ^Tbat,  upon  consent  of  the  defendants  claiming  under 
the  indenture  of  the  4th  of  September  1832,  and  upon  the  de- 
fendant Lord  Portarlington  paying  within  a  month  to  the  plain- 
tiff all  the  sums  claimed  by  the  bill  as  due  to  him  [specifying 
them,]  with  interest  and  his  costs  of  the  suit  as  between  solicitor 
and  client,  subject  to  taxation  as  after  mentioned,  but  without 
prejudice  to  the  order  made  in  the  cause  for  the  appointment  of 
a  receiver,  further  proceedings  should  be  stayed  till  further 
order.  And  it  was  referred  to  the  taxing  master  to  tax  the  said 
costs,  with  a  direction  that  the  difference  (if  any)  between  the 
amount  so  to  be  paid  as  aforesaid  in  respect  of  such  costs,  and 
the  amount  thereof  as  taxed,  should  be  paid  by  .the  said  defen- 
dant to  the  plaintiff,  or  repaid  by  the  plaintiff  to  the  defendant, 
as  the  case  might  be.  And  it  was  referred  to  the  taxing  master 
to  tax  the  costs  of  all  the  other  defendants  of  the  suit,  including 
the  costs  of  that  application,  and  of  any  pending  applications  in 
the  suit  as  between  solicitor  and  client ;  and,  all  further  proceed- 
ings being  stayed,  it  was  ordered  that  Lord  Portarlington  should 
pay  to  the  said  defendants  respectively  the  amount  of  such 
costs;  and  any  of  the  parties  were  to  be  at  liberty  to  apply. 

Reg.  Lib.  1846,  A.  f.  2013. 
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^Edwards  v.  Abrey.  [•37] 

1846:  July  30. 

A  wife,  bMii|[  of  WMOimd  mind  and  in  confinement,  and  her  hnsbond  being  poor  and 
onable  ao  to  maintain  her,  the  court  ordered  that  the  raxplaa  income  of  her  sepa- 
rate property,  after  providing  for  her  maintenance,  ahould  be  paid  to  the  husband, 
bat  refosed  to  apply  any  part  of  the  principal  fiind  to  reimbarse  the  husband  what 
he  bad  aetnaUy  paid  for  her  past  maintenance. 

Whether,  if  the  expenses  of  her  past  maintenance  had  been  still  unpaid,  that  dronm- 
stance  would  have  made  any  diflforence,  Qu. 

The  defendant  Mrs.  Abrey  was  entitled,  under  the  will  of  her 
father,  to  a  sum  of  stock,  part  of  his  residuary  estate,  for  her  se* 
parate  use  absolutely.  But  as  she  was  of  unsound  mind,  though 
not  found  such  by  inquisition,  the  executor  filed  this  bill  against  her 
and  her  husband,  for  the  purpose  of  bringing  the  fund  into  court. 
By  the  decree  the  costs  of  the  suit  and  the  legacy  duty  were 
directed  to  be  paid  out  of  a  sum  which  had  arisen  from  dividends 
on  the  stock ;  and  it  was  referred  to  the  Master  to  inquire  who  had 
maintained  Mrs.  Abrey,  and  at  what  expense ;  whether  her  hus- 
band was  of  ability  to  maintain  her,  what  was  the  amount  of  her 
fortune,  and  what  was  proper  to  be  allowed  for  her  past  and 
future  maintenance. 

The  Master  found  that  her  fortime  consisted  only  of  the  stock 
in  question,  yielding  an  annual  income  of  90/. ;  that  she  had 
been  of  unsound  mind  ever  since  the  year  1838,  during  the 
greater  part  of  which  time  she  had  been  kept  at  various  private 
establishments  for  the  care  of  lunatics,  at  one  of  which  she  was 
now  residing ;  that  the  expenses  of  her  maintenance  and  medi- 
cal treatment  in  those  establishments,  amounting  in  the  whole 
to  the  sum  of  413/.  had  been  paid  by  her  husband ;  that  he 
was  a  small  farmer,  with  an  income  not  exceeding  100/.  per  an- 
num, including  the  average  profits  of  his  farm ;  that  he  had 
three  children  by  her ;  and  that  he  was  not  of  ability  to  main- 
tain her.  The  Master  approved  of  70/.  as  a  proper  siun  to  be 
allowed  for  her  future  maintenance. 

*The  case  now  came  before  the  Lord  Chancellor,  on  the    [*38] 
petition  of  the  husband  founded  upon  that  Report. 
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Mr.  Ghreene,  in  support  of  the  petition,  asked  that  the  petition* 
er  might  be  repaid  what  he  was  found  to  have  so  expended,  by 
a  sale  of  part  of  the  stock,  which,  he  said,  would  leave  sufficient 
to  answer  the  70Z.  allowed  for  future  maintenance:  he  cited 
Brodie  v.  Barryi{a)  the  reference  in  which,  he  observed,  had 
extended  to  past  as  well  as  future  maintenance,  but  that  it  did 
not  appear  what  afterwards  became  of  the  case. 

The  Lord  Chancellor. — Is  there  any  case  in  which  the 
court  has  repaid  a  husband  for  maintaining  his  wife  ?  In  Bn^ 
die  V.  Barry  it  does  not  appear  who  had  had  the  care  of  the 
wife;  the  inquiry  was,  who  had  maintained  her.  That  case  is 
no  authority  for  applying  the  wife's  property  to  reimburse  the 
husband.  If  it  had  appeared  that  the  amount  was  still  due  to 
the  parties  who  had  had  the  care  of  her,  it  might  be  different ; 
but  there  is  not  even  a  statement  that  there  are  debts  of  the  hus- 
band unpaid  arising  from  his  expenses  on  account  of  his  wife : 
he  has  proved,  by  paying,  that  he  was  of  ability  to  pay.  I  am 
bound  to  look  not  only  to  the  future  maintenance  of  the  wife 
under  her  present  circumstances,  but  to  her  maintenance  in  the 
event  of  her  husband's  death.] 

The  will  gave  a  power  to  the  trustees  to  advance  600Z.  out  of 
the  fortune  of  each  of  the  testator's  daughters  on  their  marriage ; 
and  though  this  daughter  married  in  the  testator's  lifetime,  and 
therefore  the  power  in  her  case  could  not  be  exercised,  the  court 
may  still  act  on  the  intention.  It  is  obvious  that  the  husband 
must  have  subjected  his  children  as  well  as  himself  to  great 

privations,  in  order  to  enable  him  to  defray  these 
[•39]    *extraordinary  expenses  for  his  wife,  the  reimbursement 

of  which  would  enable  him  to  afford  his  children  those 
comforts  and  advantages  of  which  they  have  hitherto  been  de- 
prived. The  principle  of  the  court  in  this  application  is  to  con- 
sider what  is  most  for  the  benefit  of  the  lunatic,  with  reference 
not  only  to  herself  personally,  but  to  the  other  members  of  her 
family;  Ex  parte  Whiiebread.(b) 
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1646.^Edw«Bdi  ▼.  Abny. 


(Thb  LcMftD  Chakcellor. — ^That  is  your  difficulty.] 

At  all  events  your  Lordship  will  grant  the  alternative  prayer 
of  the  petition,  that  the  amount  of  the  costs  of  the  suit  and  le- 
gacy  duty  which  have  been  paid  out  of  past  dividends  may  be 
raised  out  <^  the  principal,  and  that  such  amount,  together  with 
the  surplue  of  future  dividends,  may  be  paid  to  the  husband, 
though  in  that  way  it  will  be  many  years  before  he  will  be  fully 
reimbursed. 

The  Lord  Chancellor. — I  think,  as  far  as  regards  the 
costs  of  the  suit  and  legacy  duty,  they  were  charges  on  the 
corpus,  and  the  amount  of  them  may,  therefore,  be  raised  and 
applied  in  repayment  to  the  husband  of  what  he  has  expended, 
as  far  as  it  will  go :  but  as  to  the  rest,  it  appears  that  the  hus- 
band has  actually  maintained  his  wife,  and  paid  the  extraordi- 
nary expenses  occasioned  by  her  unfortunate  condition;  and, 
though  his  properly  is  very  small,  it  is  not,  nor  can  it  be,  the  in- 
terest of  the  wife,  or  probably  of  the  family  at  large,  that  any 
further  part  of  the  corpus  of  the  fund  should  be  so  applied.  As, 
however,  the  income  of  the  fund  would,  if  the  wife  were  of 
sound  mind,  and  living  with  her  husband,  be  enjoyed  for  their 
common  benefit,  I  can  see  no  reason  why  the  surplus  of  the  in- 
come should  be  left  in  court,  instead  of  being  applied  to  the  use 
of  either  the  husband  or  wife.  Therefore  let  the  surplus  be 
paid  to  the  husband. 


•QoRNEY  V.  Seppings.  ['40] 

1646  :-^iily  7. 

a,  in  eoiMid«ratioii  of  a  loan  of  jS10,000  ihrni  6.,  assigned  to  the  latter  two  mort- 
fsges  whieh  he  held  upon  an  estate  belonging  to  N.,  and  executed  another  mort- 
gsga  of  aa  estate  of  his  own  by  way  of  further  security.  Afterwards,  on  N.*s 
moftgage  debts  becoming  due,  S.  brought  an  action  against  him  on  the  covenants 
m  his  mortgage  deeds,  which  6.  filed  a  bill  to  restrain.  On  a  motion  before  the 
Irfttd  Chancellor  to  discharge  an  mjunction  which  had  been  granted  by  the  Vice 
CSuaoeUor— Ji(e^{,that  it  ought  not  to  have  been  granted,  except  upon  the  terms  of 
the  pliiiitiff  noonveyhig  8.'s  mortgage  and  releasing  him  from  his  mortgage  debti 
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and  the  plaintiiF  now  dediniiig  theie  tenni,  and  S.  undertaking  that  the  ram  to  be 
recovered  in  the  action  shoold  be  paid  to  the  plaintiff,  the  injunction  waa  din- 
iolTed. 

In  the  month  of  January,  1845,  the  plaintiffs,  who  were  bank- 
ers at  Norwich,  advanced  to  the  defendant  Seppings  £10,000, 
and,  to  secure  the  repayment  thereof,  with  interest,  Seppings  as- 
signed to  them  two  mortgages  for  £5000  each,  upon  the  estate 
of  the  defendant  Nokes,  and  also  executed  to  them  a  mortgage 
upon  an  estate  of  his  own  by  way  of  further  security. 

In  the  month  of  October,  1845,  the  time  for  pajonent  pre- 
scribed by  the  two  indentures  of  mortgage  from  Nokes  to  Sep- 
pings having  expired,  Seppings  brought  an  action  against  Nokes 
upon  the  covenants  for  payment  contained  in  those  indentures ; 
whereupon  the  plaintiffs  filed  this  bill  charging  that  both  Sep- 
pings and  Nokes  were  in  embarrassed  circumstances ;  that  the 
plaintiffs  disapproved  of  the  action,  as  likely  to  prejudice  their 
security ;  and  that,  if  Seppings  should  be  allowed  to  recover 
payment  of  the  amount  for  which  the  action  was  brought,  it 
would  be  utterly  lost  to  the  plaintiffs ;  and  praying  that  Sep- 
pings might  be  restrained  from  prosecuting  that  action,  and  from 
commencing  any  other  action  against  Nokes  for  recovery  of  the 
two  mortgage  debts  of  £5000,  except  by  the  authority  and  con- 
sent of  the  plaintiffs,  so  long  as  their  mortgage  debt  of  £10,000 
should  remain  due  ;  and  that  Nokes  might,  dtuing  such  period, 
be  restrained  from  paying  over  the  mortgage  debts  of  £5000, 
or  the  interest  thereof,  to  Seppings,  or  any  other  person  than  the 

plaintiffs. 
[*41]  *The  plaintiffs  having  obtained  an  ex  parte  injunction 
to  restrain  the  action,  Seppings  moved  to  dissolve  it  upon 
his  answer;  but  the  Vice-chancellor  of  England  refused  the 
motion,  with  costs,  on  the  ground,  as  was  now  stated  at  the 
bar,  and  which  was,  in  fact,  insisted  on  by  the  answer  itself, 
that  the  plaintiffs,  by  obtaining  the  injunction,  had,  in  effect, 
waived  their  rights  against  Seppings  and  his  estate  in  respect  of 
the  mortgage  debt  of  £10,000. 

The  motion  was  now  renewed,  by  way  of  appeal,  before  the 
Lord  Chancellor. 
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Mr.  James  Parker  and  Mr.  Smythe,  for  the  appeal  motion, 
contended  that  Nokes  and  Seppings  stood  to  the  plaintiffs  in  the 
respectiTe  positions  of  principal  debtor  and  surety ;  and  that 
from  the  moment  when  Nokes'  debts  to  Seppings  became  due, 
Seppings  had  a  right  to  compel  payment  thereof  to  the  plain- 
tiffs for  the  purpose  of  discharging  himself  and  his  own  estate 
firom  liability,  which  he  had,  from  the  first,  expressly  informed 
the  plaintiffs  was  his  object  in  bringing  the  action.  That  if  the 
effect  of  the  injunction  was  such  as  the  Vice-chancellor  had 
considered  it,  the  granting  of  it  ought  to  have  been  accompanied 
with  an  order  for  the  re-conveyance  of  Seppings'  estate,  and  a 
release  of  his  covenants  with  the  plaintiffs ;  for  it  would  be  very 
unjust  towards  the  defendant  to  oblige  him  to  institute  a  new 
8uit  for  the  purpose  of  getting  a  re-conveyance  of  his  estate, 
even  supposing  the  point  to  be  clear ;  and  not  less  unjust,  but 
rather  more,  if  it  were  doubtful. 

Mr.  Walker  and  Mr.  Rogers^  contra^  contended  that,  if  the 
defendant's  argument  were  right,  that  Nokes  was  to  be  consid- 
ered as  the  principal  debtor,  and  himself  as  surety,  his 
proper  remedy  was  to  file  a  bill  to  compel  *the  principal  [*42] 
to  pay  the  debt ;  whereas,  by  the  course  he  had  taken, 
he  hod  usurped  the  remedy  of  the  plaintiffs ;  for,  by  the  assign- 
ment of  his  mortgages,  he  became  a  trustee  of  Nokes'  covenants 
for  the  plaintiffs,  and  had  no  right  to  sue  upon  them  without  the 
concurrence  of  his  cestui  que  trust.  That  the  plaintiffit,  as  mort- 
gagees, had  a  right  to  say  that  their  securities  should  not  be  in- 
terfered with  until  their  debt  were  paid.  And  that  the  circum- 
stances of  the  aggregate  of  Nokes'  two  debts  to  Seppings  being 
of  the  same  amount  as  Seppings'  debt  to  the  plaintiffs  was  a 
mere  accident,  which  could  not  affect  that  principle.  That, 
practically,  the  only  effect  of  prosecuting  the  action  would  be  to 
send  Nokes  to  prison,  which  would  damp  the  sale  which  the 
plaintiffs  were  about  to  make  of  his  estates,  and  so  prejudice 
their  security. 

The  Lord  Chancellor — (without  calling  for  a  reply.) — ^The 
Vice-Chancellor's  order  is  not  guarded  as  it  ought  to  have  been. 
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The  Gunieys,  as  assignees  of  a  debt  and  mortgage  firom  Nckes 
to  Seppings,  have  the  principal  interest  in  the  money  to  be  paid 
by  Nokes ;  but,  on  the  other  hand,  Seppings  is  responsible  to  the 
Oumeys  for  his  own  debt,  and,  as  such,  has  also  an  interest  in 
the  monies  to  be  recovered  in  the  action.  If  he  were  a  mere 
naked  trustee,  and  had  sold  the  debt  and  incurred  no  personal 
liability,  he  could  not  have  dealt  with  the  debt  as  against  the 
Oumeys.  But  he  is  much  more  in  the  situation  of  a  surety ; 
because  he  is  liable  for  what  may  not  be  recovered  from  Nokes. 
He  is  personally  liable  to  the  Gumeys  for  £10,000 ;  and  fof 
reasons,  whether  good  or  bad,  but  which  appear  good  to  him,  he 
thinks  it  right  to  sue  Nokes  upon  his  covenant.  The  Gume3rs 
cannot  both  prevent  him  from  realizing  his  debt  from 
[*43]  Nokes  and  at  the  same  time  hold  him  liable  *for  his  own 
debt.  It  is  quite  clear  that  that  is  the  equity  between 
the  parties.  And  if  the  Gurneys  think  right,  for  other  reasonsi 
not  to  let  the  action  go  on,  they  must  restore  to  Seppings  his 
own  estate,  and  release  him  from  his  personal  liability  to  them ; 
t)n  the  other  hand,  they  are  entitled  to  prevent  the  money  from 
getting  into  the  hands  of  Seppings. 

With  respect  to  the  point  of  law  aa  which  the  Vice-Chancel- 
lor  is  said  to  have  founded  his  order,  it  is  not  necessary  for  me 
to  give  any  opinion,  except  that  it  is  not  clear  enough  to  induce 
me  to  act  upon  it  as  he  has  done.  If  the  plaintiffs  will  not  take 
the  injunction  on  the  terms  I  have  mentioned,  it  must  be  dis- 
solved, but  the  defendant  must  give  such  undertaking  as  will 
seciure  the  pa3rment  of  the  money,  to  be  recovered  in  the  acticm, 
to  the  plaintifiis. 

The  costs  below,  which  I  understand  have  been  paid,  must 
be  returned. 


8m  tho  twt  next 
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*RiGBT  V,  The  Great  Western  Railway  Company.  [*44J 

1846 :  July  8. 

Aa  applicatkni  for  an  injunction  to  restrain  an  alleged  breach  of  corenant  had  been 
enoe  oidered  to  stand  orer  nntQ  the  deeirioa  of  two  legal  qnestiona  laieed  by  the 
defendant  On  thoM  ipieetions  being  deei^d  in  the  plamtiflTe  favor,  and  tho 
motion  coming  on  again*  the  defendant  raiMd  a  third  legal  objection,  and  the  court 
below,  at  his  request,  directed  a  case  to  be  stated  for  the  opinion  of  a  court  of  law 
upon  it,  but,  on  the  ground  of  the  delay  in  bringing  it  forward,  granted  an  injunc- 
tion in  the  mean  time.  On  appeal,  however,  the  Lord  Chancellor  dimolved  the 
iajanctien,  notwithstanding  that  cirenmstanoe,  on  the  ground  of  the  much  greatec 
fedlity  of  indemnilying  the  plaintiff  than  the  defendant,  according  as  the  one  or  the 
other  nqght  succeed  at  law. 

Where  the  interference  of  the  court  by  injunction  depends  upon  a  legal  right  which  is 
disputed,  the  court  ought,  fer  its  own  security,  to  put  the  matter  into  a  course  for 
aeoertaining  that  right ;  and  if  that  is  to  be  done  by  sending  a  case  for  the  opinion 
of  a  court  at  law,  this  court  ought  not  to  leave  it  to  the  option  of  the  defendant, 
but  oqght  itself  to  direct  a  case  to  be  prepared,  with  reference  to  the  Master  to 
settle  it,  m  case  the  parties  difier. 

By  au  indentare,  dated  the  18th  of  December,  1841,  the  Rail- 
way Company  demised  to  the  plaintiff  a  piece  o{  land  at  the 
Swindon  station,  and  certain  buildings  which  he  had  already 
erected  thereon  upon  the  faith  of  a  contract  by  the  company  to 
giant  him  such  a  lease,  to  be  used  as  refreshment  rooms  for  the 
passengers  by  the  railway ;  and  it  was,  by  the  indenture,  de- 
clared "  10  be  the  intention  of  the  company,  and  the  understand- 
ing of  the  plaintiff,  that,  in  consideration  of  the  outlay  incurred 
by  him  in  erecting  the  refreshment  rooms,  the  company  should 
give  every  facility  to  the  plaintiff  for  enabling  him  to  obtain  an 
adequate  return  by  means  of  the  rents  and  profits  to  be  derived 
from  the  rooms ;  and  that  all  trains  carrying  passengers,  not  be- 
ing express  trains,  or  trains  sent  for  express  purposes,  and  ex- 
cept trains  not  imder  the  control  of  the  company  which  should 
pass  the  station,  should,  save  in  cases  of  emergency  or  unusual 
delay  arising  from  accident,  stop  there  for  refreshment  of  pas- 
sengers for  a  reasonable  period  of  about  ten  minutes ;  and  that, 
as  £ur  as  the  company  could  influence  the  same,  trains  not  un- 
der their  control  should  be  induced  to  stop  there  for  the  like  pur- 
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pose ;  and  the  company  engaged  not  to  do  any  act  which  should 

have  an  effect  contrary  to  the  above-mentioned  intention." 
[*46]        *The  indenture  also  contained  a  stipulation  that,  in 

case  the  station  should,  during  the  continuance  of  the 
lease,  be  discontinued  as  the  regular  and  general  place  of  stop- 
ping for  the  refreshment  of  passengers,  the  company  should 
purchase  the  buildings  from  the  plaintiff,  if  such  discontinuance 
should  occur  within  five  years,  at  the  actual  cost ;  and,  if  after 
tiiat  time,  at  an  amount  to  be  determined  by  arbitration  upon 
an  estimate  of  the  future  profits  that  the  plaintiff  or  his  assignees 
or  undertenants  would  have  otherwise  derived  from  the  busi- 
to  be  carried  on  upon  the  premises. 

By  another  indenture,  dated  the  24th  of  December,  1841,  the 
plaintiff,  in  consideration  of  £6000,  and  an  annual  rent,  granted 
an  underlease  of  the  premises  to  one  Griffiths,  and  after  reciting 
the  clause  of  the  former  deed  relative  to  the  stopping  of  the 
trains,  the  plaintiff  covenanted  <*  that  he,  his  executors,  adminis- 
trators, and  assigns  should  and  would,  at  all  times  during  the  con- 
tinuance of  the  term  thereby  granted,  do  all  such  acts  and 
things  as  should  be  necessary  and  proper  for  enforcing  the  ful- 
filment and  performance  of  the  covenants  and  agreements  there- 
inbefore particularly  recited  ;  and  in  the  said  indenture  of  de- 
mise contained  on  the  part  of  the  company,  for  giving  the  full 
benefit  and  advantage  to  Griffiths,  his  executors,  administrators, 
and  assigns  of  the  refreshment  rooms  and  premises  during  the 
terms  thereby  granted  in  the  same  manner  as  if  he  were  the 
assignee  of  the  said  costs.  And  that  it  should  be  lawful  for 
Griffiths,  his  executors,  &c.,  in  the  name  of  the  plaintiff,  to  com- 
mence and  prosecute  any  action,  suit  or  other  proceeding  for  en- 
forcing those  covenants,  or  for  recovering  damages  for  the  non- 
performance thereof,  he,  Griffiths,  his  executors,  &c.  indemnify- 
ing the  plaintiffs,  his  executors,  &c.  from  and  against  the  costs 

of  such  action,  ^c." 
[*46]        *About  the  beginning  of  the  year  1844,  the  company 

having  commenced  running  certain  trains,  which  Grif- 
fiths conceived  not  to  be  within  the  exception  of  the  covenant, 
without  stopping  at  the  Swindon  station,  Griffiths  wrote  to  the 
plaintiff,  informing  him  that  he  was  losing  £5  or  £6  a  day  by 
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those  trains  not  stopping  at  the  station,  and  that  he  thought  it 
necessary  to  call  the  plaintiff's  attention  to  the  fact,  as,  if  the 
practice  were  continued,  it  would  not  be  worth  while  carrying 
on  the  rooms.  In  answer,  however,  to  an  inquiry  from  the 
plaintiff',  whether  Griffiths  would  take  proceedings  against  the 
company  on  being  indemnified,  he  declined  doing  so.  Under 
those  circumstances  the  plaintiff  instituted  this  suit  against  the 
company  and  Griffiths,  for  the  purpose  of  restraining  the  former 
from  running  any  trains,  other  than  such  as  were  within  the 
exception  in  the  covenant,  without  stopping  at  the  Swindon 
station. 

On  the  first  application  for  the  injunction  in  March,  1844, 
Yice-Chancellor  Wigram  ordered  that  the  motion  should  stand 
over,  and  that  the  plaintiff  should  bring  two  actions  against  the 
company ;  in  one  of  which  the  company  were  to  demur  to  the 
declaration  for  the  purpose  of  raising  the  question,  whether  the 
clause  relatiag  to  the  stopping  of  trains  amoimted  to  a  cove- 
nant ;  and  to  the  other  the  company  were  to  be  at  liberty  to 
make  any  other  defence  they  thought  fit,  consistent  with  an  ad- 
mission of  the  deed,  they,  in  the  mean  time  keeping  an  ac- 
count. 

The  plaintiff  having  succeeded  in  both  these  actions,  the  mo- 
tion was  brought  on  again  before  the  Yice-Chancellor,  when 
the  company,  for  the  first  time,  insisted  that  the  plaintiff  had  no 
right  to  sue  except  at  the  instance  of  Griffiths,  who,  it  ap- 
peared, had  never  *required  him  to  do  so.  On  the  other  [*47] 
hand,  it  appeared  that  Griffiths,  on  being  applied  to  by 
the  plaintiff  either  to  indemnify  him  against  the  costs  of  the 
soit,  or  to  release  him  from  all  liability  on  his  covenants  in  the 
underlease,  had  refused  to  do  either  the  one  or  the  other.  His 
honor,  under  these  circumstances,  granted  the  injunction,  with 
liberty  to  the  company  to  take  the  opinion  of  a  court  of  law 
upon  a  case  (which  was  incorporated  in  the  order)  raising  the 
question,  whether  the  plaintiff  was  imder  any  liability,  upon 
his  covenants  with  Griffiths,  for  the  damage  which  the  latter 
might  sustain  from  a  breach  by  the  company  of  their  cove- 
nants in  the  lease  so  long  as  Griffiths  did  not  require  him  to 
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take  proceedings  against  the  company  for  the  preyeation  of  such 
breach. 

A  motion  was  now  made  on  the  part  of  the  company  to  dis- 
solve the  injimction. 

Mr.  Stuart^  Mr.  RomViy,  Mr.  Unthmik^  and  Mr.  Stevens^  for 
the  appeal  motion,  insisted  on  the  same  point  that  had  been 
taken  in  the  court  below,  contending  that,  by  executing  the  un- 
derlease of  the  premises,  the  plaintiff  had  divested  himself  of  his 
right  to  this  injunction  against  the  company,  either  in  his  char- 
acter of  lessee  or  covenantor  in  the  lease,  otherwise  than  with 
the  concurrence  and  at  the  instance  of  Griffiths.  That  the 
clause  above  set  forth  from  the  indenture  of  underlease  was  to 
be  construed  as  one  entire  covenant,  and  that,  according  to  its 
true  construction,  the  plaintiff  was  not  liable  upon  it,  unless  and 
until  he  should  be  called  upon  by  Griffiths  to  take  proceedings 
for  his  i)rotection.  That  the  plaintiff,  therefore,  was  a  mere 
trustee  of  the  covenant  in  the  lease  for  Griffiths,  and  as  such, 

could  not  sue  in  a  court  of  equity  without,  at  least,  the 
[*48]    concurrence  of  his  cestui  que  trust ;  James  v.  *Biou.{a) 

They  further  argued  that  the  covenants  in  the  lease  were 
not  such  as  a  court  of  equity  would  enforce  or  consequently  pre- 
vent the  breach  of,  inasmuch  as  the  same  indenture  contained 
covenants  on  the  part  of  the  plaintiff  with  the  company,  of 
which  the  court  could  not  decree  specific  perfoimance,  as,  for 
instance,  covenants  to  erect  additional  buildings  on  the  pre- 
mises ;  and  that  a  court  of  equity  would  only  interfere  where 
there  was  mutuality  of  remedy,  Oervais  v.  Edwards.{h) 

Mr.  Wood^  Mr.  Baily^  and  Mr.  FUzherbertj  anUrc^  contended 
that  it  was  too  late  for  the  company  to  raise  new  legal  objections 
as  grounds  for  postponing  the  injunction,  after  the  questions  at 
law  on  which  they  had  originally  rested  their  defence  had  been 
decided  against  them.  It  was  now  beyond  dispute  that  they 
were  wrong  doers  to  somebody ;  for  the  first  action  had  decided 
that  the  clause  in  the  lease,  which  they  had  originally  oontended 

(«)  3  &  &.  St.  600.  (6)  3  Dr.  db  W.  80. 
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isras  only  a  declaration  of  intention,  amounted  at  law  to  a  cove- 
nant ;  and  the  second  action  had  determined  that  the  trains  in 
question  were  not  within  the  exception  in  that  covenant.  Where 
was  the  materiality  of  either  of  those  questions,  if,  whichever 
way  they  were  determined,  it  was  now  to  be  open  to  the  de- 
fendants lo  say,  that  they  were  wrong  doers,  if  at  all,  to  Grif- 
fitfis,  and  not  to  the  plaintiff,  and,  therefore,  that  the  plaintiff 
had  no  locus  standi  in  court  ?  The  ground  for  applying  for  an 
injunction  was,  that  the  plaintiff  was  every  day  sustaining 
damage  which  was  irreparable,  because,  from  the  nature  of  the 
case,  it  was  impossible  to  ascertain  its  amount.  The  speediness 
of  the  remedy,  therefore,  was  of  the  very  essence  of  it; 
and,  although  that  consideration  did  not  in  general  *in-  [M9] 
duce  the  court  to  interfere  without  giving  the  defendant 
an  opportunity  of  establishing  any  legal  defence  that  he  might 
have  in  a  court  of  law,  it  was  not  unreasonable  to  require,  that 
he  should  bring  forward  all  the  grounds  of  that  defence  at  once, 
in  order  that  the  plaintiff  might  be  as  little  delayed  in  his  in- 
junction as  possible. 

As  to  the  argument  on  the  want  of  mutuality,  they  contended, 
that  the  authorities  cited  had  no  application ;  for  this  was  not 
the  case  of  a  contract  wholly  unexciued  on  either  side,  but  that 
of  a  contract  which  had  been  substantially  fulfilled  on  one  side, 
and  which  it  was  the  object  of  the  suit  to  have  performed  on 
the  other.     Lord  Orey  de  Wilton- v.  S(u:on,{a)  Rolf e  v.  Rolfe,{h) 

July  7. — ^Thg  Lord  Chancellor  (without  calling  for  a  reply.) 
It  is  quite  clear,  that  as  far  as  relates  to  the  plaintiff's  interest 
in  the  lease,  he  has  no  locus  standi :  for  the  damage  complained 
of  by  the  bill  is  immediate  damage  to  a  business  which  he  is 
not  carrying  on.  But  that  is  not  the  ground  on  which  he  pro- 
ceeds :  he  says,  that  he  is  under  liability  to  Griffiths  upon  his  cov- 
enant, whether  Griffiths  requires  him  to  take  proceedings  or  not. 
That  the  Vice-Chancellor  thought  a  question  of  some  difficulty, 
and  has  accordingly  directed  a  case  to  be  stated  upon  it  for  a 
court  of  law.  It  appears  that  Rigby  is  now  desirous  of  going 
on  with  that  case,  and  after  what  has  occured,  I  think  it  should 

<•)  6  V«a.  106.  (6)  10  Jurist  G.     Vide  infr.  p.  69  note. 
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be  pioceeded  with :  for  when  reUef  in  equity  depends  upon  a  legal 
right,  the  proper  course  is  first  to  ascertain  what  the  law  is. 
[•60]  *The  only  question  therefore  now  is,  what  is  to  be 
done  in  the  mean  time — whether  the  injunction  is  to  be 
continued,  or  some  other  order  made  to  secure  the  plaintiff 
against  damage  from  what  may  be  done  by  the  defendants 
until  the  legal  right  is  decided  :[1]  and  in  dealing  with  that 
question  the  court  is  bound  to  consider  what  means  it  has  of 
putting  the  party  who  may  be  ultimately  successful,  in  the  posi- 
tion in  which  he  would  have  stood  if  his  legal  rights  had  not 
been  interfered  with. 

Before  I  continue  the  injunction,  therefore,  I  must  consider 
how  I  can  give  compensation  to  the  company,  in  case  the  court 
of  law  should  be  of  opinion,  that  under  the  circumstances  stated 
in  the  case,  Griffiths  would  have  no  right  of  action  against  the 
plaintiff,  and  consequently  that  the  latter  is  under  no  legal 
liabiUty.  Now  I  cannot  conceive  how  I  can,  or  how  a  jury 
could,  ascertain  the  damage  which  the  company  may  sustain 
by  being  compelled  to  stop  at  certain  stations.  On  the  other 
hand,  if  an  action  lies,  the  damage  for  which  the  company 
would  be  liable  to  the  plaintiff,  would  be  measured  by  the 
damages  which  Griffiths  might  recover  against  him  upon  his 
covenant ;  and  whatever  difficulty  there  may  be  in  ascertaining 
the  amount  of  those  damages  would  be  a  difficulty  in  the  way 
of  Griffiths  and  not  of  Rigby,  and  Griffiths  decUnes  to  interfere. 
Therefore  I  think  that  the  order  which  will  most  effectually 
do  justice  between  the  parties  in  the  present  state  of  things,  will 
be  to  dissolve  the  injunction,  the  company  imdertaking  to  keep 
an  account  as  directed  by  the  former  order,  and  to  pay  such  sum 
for  violation  of  their  covenant,  and  to  be  ascertained  in  such 
manner,  as  this  court  shall  direct.  That  will  relieve  the 
[•51]    case  •from  the  difficulty  of  ascertaining  the  damage  by  a 

[1]  Where  n  coart  upon  dissolving  an  injunction,  sees  sufficient  grounds  for  doubt, 
in  addition  to  directing  an  issue  at  law,  it  will  sometimes  add  to  its  mora  general 
directions,  that  the  party  against  whom  the  application  is  made,  shall  keep  an  aceoimt 
during  the  continuance  of  the  injunction,  in  order  that  if  it  shall  finally  turn  out  that 
the  plaintiff  has  a  right  to  the  protection  which  he  seeks,  amends  may  be  made  for 
the  ifljary  occasioned  by  the  resistance  to  his  just  demands.    See  Ekiea  ou  lay  188 
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jmy,  for  the  company  will  have  to  pay  such  damage  as  the 
master  may  approve. 

Mr.  Sltiort  then  said,  that  if  the  case  sent  to  law  was  to  be 
proceeded  with,  it  would  require  some  alteration,  as  in  its  piesent 
form  it  omitted  some  material  facts. 


Mr.  Woodf  on  the  other  hand,  said,  that  the  case  was  framed 
by  the  court  after  much  discussion  between  the  counsel  on  each 
side,  and  that  having  been  directed  at  the  defendant's  request, 
and  not  objected  to  at  the  time,  it  was  too  late  to  object  to  its 
terms  now. 

The  Lord  Chancellor. — The  regular  course  of  the  court, 
where  a  case  is  be  sent  to  a  court  of  law,  is  to  refer  it  to  the 
master  to  settle  it  if  the  parties  differ.  But  here,  I  see,  the  case 
is  incorporated  in  the  order.  I  cannot  conceive  how  that  could 
have  been,  unless  either  the  parties  agreed  on  its  terms,  or  the 
court  settled  it  for  itself  But  I  think  it  is  immaterial  which  of 
these  suppositions  is  the  fact ;  for  where  the  interference  of  the 
court  depends  upon  a  legal  right,  it  is  the  duty  of  the  court  itself 
to  put  the  matter  into  a  proper  course  for  the  purpose  of  ascer- 
taining that  right.  It  ought  not  to  be  left  to  the  option  of  the 
defendant.  The  court  should  do  it  for  its  own  security.  There- 
fore I  now  direct  that  a  case  shall  be  prepared,  to  be  settled  by 
the  master  if  the  parties  differ. 


*DlETRICHSEN  V.  GaBBURN.  [*52] 

1846:  July  17,20. 

llie  juTBdictioii  of  the  court  to  restrain  by  injancUon  aa  act  vrhich  the  defendant  is 
by  contract  bound  to  abstain  fFom»  is  not  confined  to  cases  in  which  there  are 
either  no  other  executory  terms  in  the  contract,  or  none  which  a  court  of  equity 
has  not  the  means  of  enforcing. 

If  a  bill  states  a  right  or  title  in  the  plaintiff  to  the  benefit  of  a  negative  agreement  on 
the  |>art  of  the  defendant,  or  of  his  abstaining  from  a  given  act,  the  court  will 
equally  interfere  by  injunction,  whether  the  right  be  at  law  or  under  an  agreement 
which  cannot  be  otherwise  brought  under  its  jurisdiction. 
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This  was  an  appeal  from  an  order  of  (he  Vice-Chancellor  of 
England,  allowing  a  general  demurrer  to  the  bill. 

The  bill  stated  that  the  plaintiff  was  an  extensive  vendor  of 
patent  medicines,  and  that,  from  the  extent  of  his  business,  he 
had,  at  the  date  of  the  agreement  after  mentioned,  great  facilities 
by  advertisement  on  his  wrappers,  &c.,  of  giving  publicity  to 
the  medicines  sold  by  him.  That  the  defendant  having,  in 
1840,  discovered  a  receipt  for  a  particular  medicine  called  Cab- 
bum's  Antidoloric  Oil,  he  applied  to  the  plaintiff  to  be  his  whole- 
sale agent  for  the  sale  of  it.  and  that  thereupon  an  agreement  in 
writing  was  entered  into  between  them,  dated  1st  October,  1840, 
whereby  the  defendant  agreed  for  twenty-one  years  to  employ 
the  plaintiff  as  his  wholesale  agent  for  the  sale  of  the  oil,  and 
to  supply  him  with  such  quantities  as  he  should  order,  at  £40 
per  cent,  discount  upon  the  current  retail  price,  and  that  he 
would  not,  during  that  period,  supply  or  sell  any  of  the  oil  to 
any  other  person,  for  the  purpose  of  selling  it  again,  at  a  larger 
discount  than  J&25  per  cent,  upon  such  retail  price.  And  in  con- 
sideration of  that  agreement  on  the  part  of  the  defendant,  the 
plaintiff  agreed  to  continue  to  act  as  the  wholesale  agent  of  the 
defendant,  and  to  pay  for  the  oil  supplied  to  him  every  three 
months  at  the  price  aforesaid. 

The  bill  then  stated,  that  after  the  plaintiff  had  incurred  con- 
siderable expense  in  advertising  the  oil,  whereby  it  had 
[•63]  attained  great  celebrity  and  an  extensive  'sale,  and 
though  he  had,  in  all  respects,  performed  the  agreement 
on  his  part,  the  defendant  became  desirous  of  evading  the  per- 
formance of  it  as  regarded  himself,  and  had,  accordingly,  supplied 
divers  medicine  dealers  in  various  parts  of  the  country,  with 
large  quantities  of  the  oil  at  a  higher  rate  of  discount  than  £26 
per  cent. 

The  bill  charged  that  the  defendant  was  a  wine  and  spirit 
merchant,  and  that  he  had  not  at  the  date  of  the  agreement,  or 
since,  any  means  of  bringing  the  oil  to  the  notice  of  the  public, 
except  through  the  agency  of  some  person  in  the  plaintiff's  line 
of  business.  And  it  prayed  an  injunction,  and  an  account  of 
the  profits  realized  by  the  defendant  from  the  sales  already 
made  by  him  in  violation  of  the  agreement. 
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Mr.  /  Parker^  and  Mr.  Oktsse^  for  the  appellant,  said  that  the 
Yice-Chancellor  in  allowing  the  demurrer,  had  proceeded  upcm 
the  doctrine  laid  down  by  himself  in  Kemble  v.  Kean^a)  Kim- 
herlejf  ▼.  Jenmngs^{b)  and  Baldwin  v.  The  Useful  Knowledge 
SodeiyJlfi)  viz.,  that  where  an  agreement  contained  both  a  posi- 
tiye  and  a  n^ative  term,  and  the  positive  term  was  of  such  a 
nature  that  the  court  could  not  compel  perfonnance  of  it,  it 
would  not  interfere  to  prevent  the  violation  of  the  negative  term. 
That,  however,  was  inconsistent  with  the  view  of  the  subject 
taken  by  Lord  Eldon  in  Clarke  v.  Price^{d)  where,  although 
the  agreement  was  such  that  he  had  no  power  directly  or  in- 
diiectly  U>  enforce  it,  he  stated,  that  if  the  contract  had  con- 
tained a  negative  or  prohibitive  term,  he  would  have  interf«:ed 
by  injunction  as  he  had  done  in  Morris  v.  Colman^(e) 
where  Cohnan  having  'contracted  to  write  for  the  Hay-  [*54] 
market  Theatre,  and  for  no  other,  during  a  certain  period, 
the  court  granted  an  injunction  to  restrain  a  breach  of  the  nega- 
tive part  of  the  agreement,  with  a  view  of  inducing  the  defend- 
ant to  perform  the  positive  part,  which  the  court  had  not  otherwise 
the  means  of  enforcing.  They  referred  also  to  Rankin  v.  Huski^ 
seuyij)  WUliams  v.  Williams,{g)  and  Barrett  v.  Blagrave.(h) 

Mr.  Walker  and  Mr.  Bacon^  for  the  respondent,  abandoned 
the  ground  attributed  to  the  Tice-Chancellor,  and  admitted  the 
doctrine  of  Clarke  v.  Price  as  applied  to  cases  of  partnership, 
contended  that  it  did  not  apply  to  other  cases,  or  at  all  events, 
to  agreements  which  remained  executory  on  both  sides,  but 
only  to  those  which  had  been  fully  executed  on  one  side,  and 
which  remained  executory  only  on  the  other ;  that  in  this  case 
the  court  could  not  compel  the  plaintiff  to  act  as  the  defendant's 
agent,  and  therefore  that  it  had  no  jurisdiction  to  interfere  at  all ; 
HiUs  V.  CroU.(i) 

They  further  contended,  that  in  this  case,  as  in  all  purely 

(•)  6  Sim.  333.  (b)  HmcL,  340. 

(e)  9  Sim.  393,  but  me  Hooper  ▼.  Brodriek,  11  Sim.  47. 

(4)  3  Wib.  157.  (e)  18  Vm.  437. 

(/)  4  Sim.  13.  (g)  3  SwaiiitS53. 

(i)  5Vti.566.  (•)  Siie»4Mirtmpcrt«rtliiiOMet|MifpL6a 
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executory  contracts  not  under  seal,  the  plaintiff  would  have  no 
remedy  at  law  for  want  of  a  consideration.  And  although  it 
did  not  follow,  because  a  party  had  a  remedy  at  law  upon  a 
contract,  that  he  was,  therefore,  entitled  to  the  more  effectual 
remedy  which  this  court  could  give  by  way  of  specific  per- 
formance, Duke  of  Bedford  v.  Trustees  of  the  British  Museum^{a) 
yet  it  was  an  invariable  rule,  that  if  the  contract  were  one,  up- 
on which,  for  want  of  consideration,  there  would  be  no  remedy 
at  law,  this  court  would  not  interfere  to  enforce  it 

[•56]  •Mr.  Parker^  in  reply,  observed,  that  partnerships  were 
cases  of  executory  ccmtracts,  and  yet  it  was  beyond  dis- 
pute that  this  court  would,  in  some  of  those  cases,  interfere  to 
keep  the  parties  to  their  contract  so  far  as  an  injunction  would 
effect  the  object,  although,  from  the  nature  of  the  case,  it  could 
not  compel  specific  performance  of  the  whole  contract  on  both 
sides.  Suits  to  mills,  or  sokes,  were  another  instance  of  the 
same  kind,  in  which,  although  the  court  had  no  means  of  com- 
pelling the  owner  of  the  mill  to  grind  all  the  com  that  was 
brought  there,  it  was,  nevertheless,  in  the  habit  of  restmining 
the  suitors  to  the  mill  from  carrying  the  com  to  be  ground  else- 
where, so  long  as  the  owner  of  the  mill  was  willing  to  grind  it. 
There  was,  therefore,  no  ground  for  the  distinction  between  con- 
tracts in  part  executed  and  wholly  executory ;  and  even  if  there 
were  such  a  distinction,  it  would  not  assist  the  defendant  in  the 
present  case,  inasmuch  as  this  was  one  of  the  former  class,  and 
not  of  the  latter ;  for  the  benefit  which  the  defendant  had  ex- 
pected to  derive  from  the  contract  was  already  complete,  in  the 
publicity  given  to  his  medicine  through  the  agency  of  the  plain- 
tiff. And  that  circumstance  was  an  answer  as  well  to  the  ar- 
gument of  non-mutuality  as  to  that  founded  on  the  alleged  want 
of  such  consideration  as  would  support  an  action  at  law. 


July  20. — The  Lord  Chancellor. — The  agreement,  as 
stated  in  the  bill,  imposed  upon  the  plaintiff  no  other  obligation 
than  that  of  acting  as  the  defendsmt's  agent,  and  accounting  for, 

(fl)  9  M.  4b  K.  559. 
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and  paying  to  him,  601,  for  every  1001.  worth  of  the  medicine 
sold  according  to  the  retail  price ;  but  upon  the  defendant  it 
imposed  the  obligation  of  so  employing  the  plaintiff, 
*and  of  supplying  him  with  all  such  qualities  of  the  [*56] 
medicine  as  he  should  require,  and  of  not  supplying  any 
other  person  with  any  of  the  medicine,  for  the  purpose  of  resale, 
at  any  higher  discount  than  25/.  per  cent.,  the  plaintiff's  dis* 
count  being  40/.  per  cent. 

The  bill  alleges  that  the  plaintiff  had  regularly  peifoimed  his 
part  of  the  agreement,  but  that  the  defendant  had  not  performed 
his  part,  but  had  supplied  other  persons,  for  the  purpose  of  resale, 
with  the  medicine  at  a  laiger  discount  than  25/.  per  cent.  It 
then  prays  an  account  of  the  quantities  so  supplied  to  others, 
and  paym^it  of  the  profits  made,  and  an  injimction  against 
such  violation  of  the  contract  for  the  future.  And  the  question 
is,  does  the  bill  state  a  case  coming  within  the  jurisdiction  of 
the  court  ?  The  allowance  of  the  demurrer  assumes  that  it  does 
not ;  and  the  ground  stated,  (for  I  have  not  had  the  benefit  of 
seeing  a  note  of  the  Tice-Chancelloi's  judgment,)  is,  that  the 
court  will  not  prohibit  the  violation  of  a  negative  teim  in  an 
agreement,  unless  it  has  the  power  of  enforcing  the  positive  part 
of  the  same  agreement. 

I  cannot  but  think,  that  there  has  been  some  misapprehension 
of  the  meaning  of  the  Vice-chancellor,  as  applied  to  this  sup- 
posed rule :  for  in  the  case  of  Kimberley  v.  Jennings^{a)  his 
honor,  in  stating  that  a  violation  of  a  negative  term  in  an  agree- 
ment will  not  be  restrained  in  cases  in  which  the  positive  part 
of  the  agreement  cannot  be  enforced,  exemplifies  it  by  saying, 
that,  if  Ifae  agreement  cannot  be  perfonned  in  the  whole,  the 
court  cannot  perform  any  part  of  it  To  the  proposition  so 
explained,(&)  I  entirely  assent ;  for  it  is  only  applying 
*a  well  known  rule  in  cases  of  specific  perfonnance,  of  [*57] 
which  an  injunction  is  in  many  cases  the  instrument,  and 
amounts  only  to  this,  that  if  there  be  such  an  infirmity  in  the 
agreement,  that  it  cannot  be  performed  in  all  its  parts,  the  court 

(«)  6  Son.  340. 

{h)  Tbm  Imd  ChuwHor,  It  is  omomtidt  bbWD  refavngto  an  agiMOMiit  which 
m  iM  matual. 
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will  not  by  an  injunction  compel  the  defendant  to  perform  his 
part  of  it  :[1]  and  this  view  of  his  honor's  opinion  is  confirmed 
by  the  case  he  put,  of  a  consideration  actually  paid  for  a  nega* 
tive  agreement,  in  which  case  he  says  that  an  injunction  would 
be  granted.  I  cannot  see  any  difference  between  a  consideration 
actually  paid,  and  a  performance  alleged  by  the  plaintiff  of  all 
that  he  had  undertaken  to  do. 

The  equitable  jurisdiction  to  restrain  by  injunction  an  act 
which  the  defendant  by  contract  or  duty  was  bound  to  abstain 
from,  pannot  be  confined  to  cases  in  which  the  court  has  juris- 
diction over  the  acts  of  the  plaintiff;  for  if  that  were  so,  it 
could  not  interfere  to  restrain  the  violation  of  contracts  by  ten* 
ants,  or  of  duty  by  agents,  as  in  the  case  of  Yovatt  v.  Winyard^{a\ 
and  Chreen  v.  Folghafn^{b)  or  by  an  attorney,  as  in  Choi- 
monddey  v.  Clinian,{c)  in  none  of  which  cases  was  there  any- 
thing to  be  done  by  the  plaintiff'  which  equity  could  enforce. 
Such,  also,  are  cases  of  injunctions  sought  by  tenants  against 
their  landlords,  as  Rankin  v.  Hiiski8son^{d)  where  there  was  a 
negative  agreement,  and  Squire  v  Camphell,{e)  where  one  was 
attempted  to  be  raised  by  the  exhibition  of  a  plan.  In  none  of 
these  was  there  any  equity  to  be  administered  against  the  plain* 
tiffs,  and  yet  the  jurisdiction  was  assumed :  for  although  in  the 
latter  case  the  injunction  was  dissolved,  that  was  be- 
[•68]  c^use  I  thought  no  equity  was  raised  by  the  alleged  •ex- 
hibition of  plans,  which  I  was  of  opinion  could  not  be 
used  for  that  purpose.  The  objection  now  suggested  was  not 
raised,  or  certainly  was  not  the  ground  of  the  decision. 

Similar  to  these  are  cases  of  injunction  to  protect  legal  rights, 
as  patents,  copyrights,  services  to  mills  and  others.  There  is  no 
branch  of  the  equitable  jurisdiction  requiring  more  discretion  in 
the  exercise  of  it,  but  certainly  none  more  beneficial,  than  that 
of  injunction ;  and  I  think  that  the  doctrine  contended  for  by 
the  respondent  would  tend  greatly  to  limit  its  sphere  of  action, 

(a}lJ.&W.S94.  (b)  1  Sim.  4&  St  89a  (c)19Vm.961. 

(i)  4  Sim.  13.  (c)  1  My.  4  Cr.  559. 

[1]  See  KemhU  ▼.  Kean,  6  Sim.  333 }  HamJUin  ▼.  Dmnrfford^  9  Edw.  Ch.  B. 
539  ^  He  Biot^oU  «b  ChmtHt  4  FUs»  Gh.  S.  M4;  B&mfuiHe$  ir.  DtmtitniB  1 


CASES  IN  CHANCERY.  4» 

1846. — Dielricka^n  v.  CablmrD. 

and  deprive  many  of  the  benefit  of  it,  whose  interests  require  it 
as  much  as  others. 

If  the  bill  states  a  right  or  title  in  the  plaintiff  to  the  benefit 
of  the  negative  agreement  of  the  defendant,  or  of  his  abstaining 
from  the  contemplated  act,  it  is  not,  as  I  conceive,  material 
whether  the  right  be  at  law  or  under  an  agreement  which  can- 
not be  otherwise  brought  under  the  jurisdiction  of  a  court  of 
equity.  In  Martin  v.  Nutkin^{a)  an  injunction  was  granted  to 
restrain  the  ringing  of  a  church  bell,  the  plaintiff  having  put  a 
clock  in  the  church  in  consideration  that  the  bell  should  not  be 
rung  at  five  in  the  morning.  In  BarrcUt  v.  Blagrave^ijb)  the 
proprietor  of  Yauxhall  Gardens  obtained  an  injunction  to  restrain 
the  lessee  of  a  public-house  in  the  neighbourhood  from  selling 
liquors  during  the  time  the  gardens  were  open,  in  violation  of 
his  covenant ;  and,  although  the  injunction  was  dissolved,(c) 
upon  the  ground  of  acquiescence,  no  objection  was  made  to  tho 
exercise  of  the  jurisdiction  for  want  of  mutuality. 

•But  I  consider  the  doctrine  promulgated  by  Lord  El-  [^SQ] 
don  in  Morris  v.  Colmany{d)  and  in  Clarke  v.  Price,{e) 
as  conclusive  upon  this  point.  In  the  former  case  the  defendant 
was  restrained  from  writing  for  any  other  but  the  Haymarket 
Theatre,  he  having  entered  into  an  agreement  to  that  effect : 
but  in  Clarke  v.  Price,  there  was  not  any  such  negative  agree- 
ment, and  that  Lord  Eldon  states  to  be  the  ground  of  his  refus- 
ing to  interfere :  if  there  had  been,  there  cannot  be  a  doubt  that  he 
would  have  granted  the  injunction.  It  has  been  said  that  Morris 
V.  Colman  was  a  case  of  partnership:  Lord  Eldon  does  not  ap- 
pear from  the  report  to  have  proceeded  upon  any  such  ground. 
The  present  and  other  cases  of  the  kind  are  in  the  nature  of 
partnership,  being  a  joint  undertaking  for  the  benefit  of  the 
plaintiff  and  the  defendant ;  and  it  does  not  appear  why  cases 
of  actual  partnership  should  be  more  favored,  in  the  exercise  of 
the  jurisdiction  by  injunction,  than  others. 

It  being  clear  that  the  court  will  interfere  to  restrain  a  de- 
parture from  the  contract  of  partnership,  cases  of  paitnership 
afford  additional  instances  of  the  fact  that  the  court  is  not  con- 

(a)  3  P.  W.  S6S.  (e)  6  Ve&  104.  (t)  3  WUs.  157. 

(6)  S  Vfli.  55S.  {d)  18  Vea.  437. 
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fined  to  cases  in  which  it  has  jurisdiction  over  the  whole  con- 
tract, the  interposition  of  the  court  in  cases  of  continuing  part- 
nership having  been  in  many  cases  considered  as  very  limited. 

Looking,  therefore,  to  the  whole  range  of  cases  in  which  the 
court  interferes  to  prevent  the  breach  of  a  negative  agreement, 
I  cannot  find  any  ground  for  the  ailment  contended  for  by 
the  respondent:  and  seeing  that  the  bill  alleges  sufficient  to 
show  that  the  plaintiff  is  entitled  to  the  benefit  of  the  negative 
agreement  on  the  part  of  the  defendant,  and  that  the  de- 
[*60]  fendant  has  violated  that  agreement,  and  will,  if  not  re- 
strained, continue  to  do  so,  I  am  of  opinion,  that  a  case 
is  stated  for  the  interposition  of  a  court  of  equity,  and  that  the 
demurrer  ought  to  be  overruled.[l] 


Hills  v.  Croll. 

Jan.,  Felk,  July,  1845. 

The  defendant  being  the  patentee  of  certain  inventions  for 
manufacturing  and  ptirifying  gas,  an  agreement  was  entered 
into  on  the  22d  of  March,  1841,  between  him  and  the  plaintiff, 
whereby,  in  consideration  of  £200  paid  by  the  plaintiff  to  the 
defendant,  it  was  agreed  that  the  defendant  should,  for  the  term 
of  fourteen  years,  purchase  of  the  plaintiff  and  of  no  other  per- 
son, without  the  plaintiff's  consent  in  writing,  all  the  acids  that 
he  should  require  for  the  manufacture  of  muriate  or  sulphate  of 
ammonia,  paying  for  the  same  according  to  the  regular  course 
of  trade,  at  the  average  price  of  the  day,  to  be  ascertained  as 
therein  mentioned ;  and  that  he  should  during  the  same  period, 
sell  to  the  plaintiff  (unless  the  plaintiff  should  refuse  to  purchase 
the  same)  all  the  muriate  or  sulphate  of  ammonia  which  he 
should  manufacture  by  his  said  patent  processes  at  the  average 
price  of  the  day,  to  be  ascertained  as  therein  mentioned.  Then 
followed  an  express  covenant  on  the  part  of  the  plaintiff  to  de- 
liver to  the  defendant  all  the  acids  he  might  require  for  his  said 

[1]  See  pott,  page  64,  note  1. 
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manufacture,  he  paying  the  plaintiff  for  the  same  at  the  average 
price  of  the  day,  to  be  ascertained  as  aforesaid,  and  to  pay  the 
defendant  for  the  said  muriate  and  sulphate  of  ammonia  at  the 
rates  aforesaid ;  and  a  like  covenant  on  the  part  of  the 
defendant  that  he  would  *not  during  the  said  term  use  in  [*61] 
his  maniifacture,  or  purchase  of  any  other  persons  to  be 
used  therein,  any  acid  except  acid  to  be  purchased  of  the  plain- 
tiff, without  his  consent  in  writing. 

After  this  agreement  had  been  acted  on  for  a  considerable 
time,  the  defendant  refused  to  abide  by  it  any  longer,  and  pro- 
ceeded to  purchase  acids  for  his  manufacture  from  other  persons 
than  the  plaintiff:  whereupon  this  bill  was  filed  praying  a  spe- 
cific performance  of  the  agreement,  and  an  injunction  to  restrain 
the  defendant  from  purchasing  acids  elsewhere  than  finom  the 
plaintiff. 

A  motion  for  an  injunction  having  been  refused  by  the  Vice- 
Chancellor  of  England,  it  was  renewed  by  way  of  appeal  be- 
fore the  Lord  Chancellor  (Lyndhurst.) 

Mr.  Wakefield,  Mr.  J.  Parker,  and  Mr.  Tarriano  appeared 
for  the  plaintiff. 

Mr.  Bethdl,  Mr.  Romilly,  and  Mr.  Wdford  for  the  defend- 
ant 

All  the  authorities  cited  in  Dietrichsen  v.  Cabbum  were  re- 
ferred to  in  the  argument 

July. — ^The  Lord  Chancellor,  in  giving  judgment,  said : — 
There  is  a  stipulation  on  the  part  of  Hills,  that  he  will  supply 
the  acids,  and  there  is  a  stipulation  on  the  part  of  CroU,  that  he 
will  purchase  acids  from  Hills  and  from  no  other  person.  Has 
the  court  any  power  to  compel  Hills  to  fulfil  his  part  of  the 
agreement?  Can  the  court  order  him  to  continue  the 
*manufactiure  of  acids,  or  to  purchase  them  elsewhere,  [*62] 
for  the  purpose  of  supplying  the  defendant  ?  It  is  clear, 
I  apprehend,  that  the  court  has  no  such  power.  In  the  case  of 
Colman  v.  Morris,  Mr.  Colman  was  restrained  from  writing  for 
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any  other  theatre,  the  court  inferring  that  that  would  compel 
him,  or  have  a  tendency  to  compel  him,  to  write  for  the  Hay- 
market  Theatre :  but  in  this  case,  the  court  has  no  power  to 
compel  the  plaintiff  to  supply  the  defendant  with  acids,  by  or- 
dering him  not  to  supply  any  other  person  :  that  is  not  the 
agreement,  nor  was  it  ever  intended  that  it  should  be  the  agre^ 
ment :  therefore  it  is  clear,  that  the  court  cannot  either  directly 
or  indirectly  compel  him  to  perfonn  his  part  of  the  agreement 
And  it  has  been  laid  down  again  and  again,  and  very  recently 
in  a  case  before  Sir  Edward  Sugden  in  Ireland,(a)  that  unless 
the  court  can  decree  specific  performance  of  the  whole  of  a  con- 
tract, it  will  not  interfere  to  enforce  any  part  of  it.  When, 
therefore,  this  caiise  comes  to  a  hearing,  the  court  will  not  have 
jurisdiction  to  restrain  the  defendant  from  purchasing  acids 
elsewhere,  because  it  will  not  be  able  to  compel  the  plaintiff  to 
furnish  all  the  acids  that  may  be  necessary  for  the  manufacture 
earned  on  by  the  defendant.  If  it  cannot  do  this  at  the  hear* 
ing,  it  follows  of  course  that  it  will  not  do  it  in  the  mean  time 
upon  an  interlocutory  application.  The  decision  of  the  Vice- 
Chancellor  must  therefore  be  affirmed.(6) 

(«)  OervaU  ▼.  Edwards,  2  Dr.  &  W.  80. 

(6)  The  following  obMnratiom  on  this  case  are  mggetted  by  that  of  DUtriehBen  t. 
Cahbwm,  (wpra,  p.  52.) 

Conaidering  the  aum  of  money  actually  paid  by  the  plaintiff  at  the  time  of  the 
agTMment,  and  that,  for  any  thing  that  appeared  to  the  contrary,  his  aeidi  were  of 
the  ordinary  kind,  and  that  the  defendant  was  to  purchase  them  at  the  oniinaiy  price 
of  the  day,  there  seems  to  have  been  some  ground  for  contending,  (though  it  is  be- 
[*63]  Ueved  that  the  point  was  not  taken,)  that  the  'contract  amounted  to  nothing  more 
than  a  purchase  by  the  plaintiff,  for  the  sum  of  J6300,  of  the  ezcIuBive  right  of 
supplying  the  defendant  with  acids  for  his  manufacture,  and  buying  of  him  in  return  all 
the  ammonia  which  should  be  manufactured  therefrom,  during  the  term  of  his  patent 
right,  without  involving  any  reciprocal  obligation  on  the  part  of  the  plaintiff  to  con- 
tinue such  courM  of  dealing  longer  than  it  suited  him  to  do  so. 

If  such  a  construction  of  the  contract  be  admisHble,  there  is  of  coune  aa  end  of 
the  argument  of  non-mutuality.  But  even  supposing  that  the  obligation  of  the  con- 
tract was  reciprocal,  the  court  appears  to  have  overlooked  the  distinction  between 
contracts  which  remain  wholly  executory,  and  those  which  have  been  executed  or 
acted  on  to  such  an  extent  as  to  give  to  one  of  the  parties  an  equity  arising  from  part 
performance  of  the  contract,  to  insist  upon  an  adherence  to  its  terms  by  the  other. 

So  long  aa  a  contract,  which  is  not  mutual  in  point  of  remedy,  rests  merely  in 
oovenant,  the  maxim  that  the  court  will  not  enforce  a  part  of  an  agreement  where  H 
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cuaot  compel  peifonnance  of  the  whole— in  other  words,  will  not  give  one-atded 
nlief— «i  nndoabtedly  trae,  and  appliee,  it  is  conceived,  as  much  to  the  jurisdiction  by 
way  of  iDJunction  as  to.  that  by  specific  performance ;  for  where  the  court  does  inter* 
pase  by  injnncton  to  restrain  the  violation  of  a  negative  term  in  a  contract,  it  is,  in 
many  cases,  avowedly  done  with  a  view  of  thereby  inducing  the  defendant  to  perform 
some  other  term  which  the  conrt  has  no  direct  means  of  enforcing.  But  it  seems 
perieetly  consistent  with  this,  that  when  each  a  contract  has  been  executed  or  acted 
apoo  so  far  as  to  have  altered  the  relation  between  the  parties,  and  to  have  given  to 
one  of  them  an  equity  arising  ont  of  those  dealings,  as  distingnisbed  fimn  his  original 
right  under  the  contract  itself,  the  conrt  will,  notwithstandmg  the  original  non- 
mutuality  of  the  contract,  give  eftct  to  that  equity  either  diiectly  by  a  deorae  tor 
apecifie  performance,  or  partially  and  indirectly  by  an  injunction,  according  as  the 
■itim  of  the  case  may  admit  of  the  more  or  less  complete  measure  of  relief.[l] 

Whether  the  dealings  which  may  have  taken  place  under  a  contract  not  originally 
mutual  in  its  nature,  have  or  have  not  given  to  the  plaintiff  such  an  equity,  and 
whether,  supposing  that  they  have,  the  jurisdiction  of  the  court  can  in  other  respects 
be  safely  and  properly  exercised,  is  a  question  of  discretion  which  must  be  determined 
by  the  particular  drcnmstances  of  each  case.  And  the  two  preceding  cases  are 
anthorities,  among  otheia,  to  show  that  the  mere  circamstance  of  a  portion  of  what 
the  plaintiff  may  have  agreed  to  do  remaining  executory,  and  being  of  such  a 
nature  that  this  court  has  no  means  of  enforcing  it,  *will  not  prevent  the  conrt  [*64] 
from  interfering  in  his  behalf,  if  he  appear  to  have  so  far  performed  the  contract 
00  his  pert  as  to  render  it  inequitable  for  the  defendant  to  withdrew  from  it  Whether 
aoch  waa  or  was  not  the  case  m  HiiU  v.  CroU,  the  writer  of  these  remaihs  does  not 
pnsome  to  oflfer  an  opinioii ;  but  that  the  question  was  one  which  deserved  consideration 
eaa  hardly  be  doubted.  And  it  is  because  that  question,  and  the  exercise  of  discretion 
oonnected  with  it,  appear  to  have  been  excluded  by  the  view  which  the  conrt  took  of 
the  case,  that  the  decirion,  whether  right  or  wrong  in  the  result,  cannot  furnish  any 
guide  in  other  cases  of  a  similar  kind ;  and  on  that  account  it  was  not  reported  until 
the  citatioa  of  it  in  the  case  of  ZKefricAaea  v.  Cohbump  randerad  some  notice  of  it 
f^-^N9U  &y  tke  ReforUr. 


[1]  Tint  the  court  may  by  hqunotion  enferoe  negative  oo?eiiaats>  see  Barrow  t. 
Riehmrdp  8  F^»  351 ;  Stfimtwr  ▼.  MeDofiM,  4  SandU  Ch.  R.  509 ;  SUwmrd  ▼. 
Wtatsr,4  8ayia,4;  Ibid.  587;  Httts  v.  JftUrr, 3  P^,  354. 
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Attorney  General  v.  Malkin. 

1846 :  July  18,  33 ;  Nmr.  14. 

A  ■am  of  money  wu  bequeathed  in  troet  for  several  tenauta  for  life  in  Bocoeanon, 
with  remainder  to  auch  penon  or  peiaona  as  one  of  tbem*  who  was  a  married 
woman,  should  by  will  appoint,  and  in  default  of  such  appointment,  **  To  and  for 
the  benefit  of  her  execntors  or  administratoiB.*'  The  lady  died  without  any  ap- 
pointment. Htldf  that  her  perM>nal  representative  took  the  reversionary  interest 
in  the  fund,  not  benefioiaUy,  nor  m  trust  for  her  next  of  kin,  but  as  part  of  her 

Thomas  Brand,  by  his  will,  bequeathed  the  sum  of  12,000/. 
to  trustees,  in  trust  for  his  wife  for  her  life,  and  after  her  death 
to  Addison  Carr  and  his  wife  (who  was  the  testator's  daughter) 
for  their  joint  hves  and  the  life  of  the  survivor ;  and  after  the 
death  of  the  survivor,  for  such  person  or  persons  as  Mrs.  Carr 
should  by  will  appoint ;  and  in  default  of  appointment,  "  to  and 
for  the  benefit  of  her  executors  or  administrators." 

Mrs.  Carr  died  without  having  made  any  appointment, 
leaving  her  husband  surviving.  He  died  in  August  1838,  with- 
out having  taken  out  administration  to  his  wife's  estate. 
[•66]  By  his  will  he  gave  all  his  property  to  *the  defendant, 
Mrs.  Malkin  (his  only  daughter,)  and  appointed  her  and 
her  husband  his  executors,  who  accordingly  proved  his  will. 

On  the  death  of  Mrs.  Brand,  the  testator's  widow  and  first 
tenant  for  life  of  the  fund,  in  1841,  Mrs.  Malkin  took  out  ad- 
ministration to  her  mother's  estate,  and  claimed  the  legacy  ; 
whereupon  the  question  arose,  which  this  information  was  filed 
to  determine,  what  probate  and  legacy  duties  were  payable,  it 
being  contended  by  Mrs.  Malkin  that  under  the  limitation  ^  to 
and  for  the  benefit  of  the  executors  or  administrators"  of  her 
mother  Mrs.  Carr,  she  (the  defendant)  was  entitled  to  the  fimd, 
either  as  sole  next  of  kin  of  her  mother  or,  by  personal  designa- 
tion, as  her  administratrix  ;  and  therefore  that  only  one  probate 
duty  and  one  legacy  duty  were  payable :  while,  on  the  other 
hand,  it  was  contended  on  the  part  of  the  crown  that,  under 
that  limitation,  the  reversionary  interest  in  the  fund  became  part 
of  Mrs.  Gaxr's  estate  at  her  death,  and  that  Mrs.  Malkin's  bene- 
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ficial  title  to  it  was  derived  from  the  will  of  her  father,  ^nd  con- 
sequently that  it  was  liable  to  two  probate  and  two  legacy 
duties. 

The  cause  was  heard,  by  special  leave,  before  the  Lord  Chan- 
cellor. 

Mr.  Romilly  and  Mr.  Maulcj  for  the  Attorney-General,  reUed 
on  Daniel  v.  DiiMey,{a) 

Mr.  Titmey  and  Mr.  Gardner,  for  the  defendants,  cited  San- 
ders T.  FVanks,{h)  Wallis  v.  Taf/lin'^{c)  Bulmer  v»  Jay,{d) 
SmUh  T.  Dudley,{e) 

*The  Lord  Chancellor. — The  gift  under  Thomas  [*66] 
Brand's  will,  subject  to  a  life  estate  to  his  widow  and  to 
life  estate  to  Mr.  and  Mrs,  Carr  and  the  survivor,  with  power  of 
appointment  to  Mrs.  Carr,  which  was  not  executed,  was  in  trust 
to  pay  and  apply  the  funds  in  question  unto  and  for  the  benefit 
of  the  executors  or  administrators  of  Mr.  Carr.  Mrs.  Carr  died 
first,  then  Mr.  Carr ;  and  after  the  death  of  both,  the  testator's 
widow,  who  was  entitled  for  life,  died ;  and  the  question  is, 
whether  these  funds  were  part  of  the  estate  of  Mr.  Carr,  that  is, 
whether  they  were  part  of  the  estate  of  Mrs.  Carr ;  for  although 
they  were  a  reversionary  interest  which  never  could  fall  into 
possession  during  the  coverture,  yet,  as  the  husband  survived, 
he  became  entitled  to  such  reversionary  interest  if  it  formed  part 
of  his  wife's  estate. 

Does,  then,  a  gift  to  the  executors  or  administrators  of  one  of 
several  tenants  for  life  of  a  fund  constitute  part  of  the  estate  of 
such  tenant  for  Ufe,  or  is  it  a  gift  in  trust  for  the  next  of  kin  of 
such  person  ?  It  seems  strange  that  this  should  be  made  a  ques- 
tion. The  title  of  the  tenant  for  life  was  admitted  and  assumed 
in  Saberion  v.  SkeelSj{f)  and  Walton  v.  Makinj{g)  It  was  pre- 
cisely  the  case  I  had  to  consider  in  Daniel  v.  Dudley  ;{h)  and 
although  there  was  not  a  formal  decision  of  the  point,  I  formed 
and  expressed  a  very  decided  opinion  in  the  affirmative  of  the 

(«)  1  Fhil.  1.  (6)  3  Madd.  147.  (e)  8  Sim.  341. 

(A  4  Sim.  4S.  and  My.  &,  K.  197.  (e)  9  Sim.  195. 

</)  UU»  ^  M.  587.         ig)  6  Sim.  148.  <A)  1  Fhfl.  1. 
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proposition.  The  Yice-Chancellor  had  in  that  case  decided  (hat 
the  next  of  kin  of  the  wife  were  entitled,  founding  that  opinion 
upon  what  he  conceived  to  be  a  clear  manifestation  of  intention 

to  exclude  the  husband, — a  circumstance  most  material 
p67j    if  there  had  been  expressions  from  *which  a  gift  to  the 

next  of  kin  of  the  wife  could  have  been  supported.  Rest- 
ing as  the  decision  does  upon  this  ground,  it  is  no  authority  in 
support  of  the  affirmative  of  the  general  proposition.  Upon  the 
same  principle  the  Vice-chancellor,  in  Smith  v.  Dudley Jji^  held 
that  an  ultimate  trust  of  the  wife's  property  for  the  executon  or 
administrators  of  the  wife,  of  her  own  family,  was  a  gift  to  her 
next  of  kin ;  but  in  that  case  his  honor  held  that  an  ultimate 
trust  of  the  husband's  property  to  his  executors  or  administra- 
tors, of  his  own  family,  gave  him  the  absolute  property.  So  far, 
therefore,  from  that  case  being  an  authority  for  tfie  affirmative 
of  the  general  proposition,  it  decided  that  the  addition  of  the 
words  "  of  his  own  family"  did  not  prevent  the  gift  to  the  exe- 
cutors or  administrators  of  the  husband  taking  effect  as  a  gift  to 
himself.  In  Buhner  v.  Jay^ip)  both  the  learned  judges  who  de- 
cided that  case,  but  particularly  Lord  Brougham,  founded  their 
opinion  upon  particular  terms  and  provisions  of  the  settlement, 
as  controlling  the  ordinary  and  natural  meaning  of  the  words. 
In  Daniel  v.  Dudley^  Qrafftey  v.  Hump(ige,{c)  was  cited  as 
favorable  to  the  claim  of  the  next  of  kin  ;  but  so  far  as  it  is  ap- 
plicable at  all  to  the  present  question,  it  is  an  authority  against 
it.  The  decisicm  of  tlie  Master  of  the  Rolls  assumed  that  the 
reservation,  after  a  life  estate  to  the  wife,  to  her  executors,  ad- 
ministrators, and  assigns,  gave  the  property  to  her  surviving  hus- 
band, but  that  it  was  controlled  by  the  husband's  covenant  to 
settle  all  the  wife's  property  for  the  benefit  of  her  next  of  kin. 

It  appears,  then,  that  in  all  the  cases  in  which  the  next 
[*68]    of  kin  have  been  held  entitled,  the  decision  has  ^proceeded 

upon  a  supposed  intention  derived  from  peculiar  terms 
and  provisions  of  the  instrument  controlling  the  admitted  ordi- 
nary and  legal  meaning  of  the  ^ords  used.  Whether,  in  all 
these  cases,  there  was  sufficient  evidence  of  such  intention,  is 

M  9  Sim.  185.  (6)  4  Sim.  48,  aad  3  M7L  A  K.  197.  (d)lBiBv.4IL 
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immaterial  for  the  present  purpose,  for  all  the  cases  assume  that 
vitfaout  evidence  of  such  intention  the  next  of  kin  would  not  be 
entitled. 

I  cannot,  however,  abstain  from  observing  that  such  evidence 
ought  to  be  very  strong  to  justify  a  construction  inconsistent 
with  the  ordinary  and  legal  meaning  of  the  words  used.  That 
such  cases  may  exist  cannot  be  doubted,  for  the  words  being  only 
the  media  through  which  the  meaning  is  conveyed,  it  is  immateral 
what  words  are  used  if  we  are  sufficiently  informed  what  mean* 
ing  they  are  intended  to  bear ;  but  the  actual  probability,  that 
the  autfior  of  the  instrument  intended  that  the  words  used  should 
be  understood  according  to  their  ordinary  and  legal  meaning, 
is  so  strong,  that  slight  cu*cumstances  cannot  be  considered  as 
sufficient  evidence  of  a  contrary  intention.  Too  easy  a  depar- 
ture from  the  ordinary  meaning  leads  to  tmcertainty,  and  tends 
to  make  every  case  the  subject  of  unsatisfactory  speculation  as 
to  the  author's  intention. 

In  the  present  case,  the  testator  might  have  had  one  of  three 
objects  :  first,  to  give  it  to  the  executors  or  administrators  of 
Mtp.  Carr  for  their  own  use  and  benefit,[l]  or,  secondly,  in  trust 
for  his  next  of  kin,  or,  thirdly,  to  Mrs.  Carr  herself,  or  rather  to 
throw  it  into  her  estate.    The  first  is  the  most  improbable,  the 
second  not  much  less  so ;  and  if  that  had  been  his  intention, 
would  he  have  taken  tliis  method  of  effecting  his  purpose? 
But  if,  as  appears  to  have  been  the  fact,  Mrs.  Carr  was  the  object 
of  his  bounty,  what  can  be  more  natural  than  that,  aftbr 
providing  for  the  life  ^estate  and  giving  to  Mrs.  Carr  all    [*69] 
the  powers  over  the  fund  necessary  to  secure  the  enjoy- 
ment of  property  by  a  married  woman,  he  should  give  to  her 
ail  that  might  not  be  exhausted  by  those  other  provisions. 

[IJ  Od  the  inbjeet  of  exeenion  taking  beneficially,  lee  WiUman  t.  Bowring,  9 
RomH.  374 ;  S.  C  1  Sim.  dc  St.  24 ;  3  Sim.  328 ;  Collier  t  Spuire,  3  RiiMel), 
467;  Dmwmn  t.  Tkorne,  Ibid.  235 ;  Braddon  t.  Farrard,  4  RnateU,  87 ;  Paylin 
T.  HilUt  1  Myine  Sl  K  470 ;  EUU  v.  Selby,  I  Mylne  &.  Cr.  296  ;  Wood  v.  Cox, 
2  Mylne  dt  Cr.  684 ;  DanieU  t.  DadUy,  1  Phillipn,  6 ;  Stocht  v.  Dodd$Uy,  1 
Keene,  3^5 ;  Haint»  v.  Haines,  2  Keeue.  646 ;  Cotton  v.  Cotton,  2  Beavau,  67  ; 
BtUmway  t.  Clarkoon,  2  Hare,  534 ;  Johnoon  v  Joknaon,  3  Hare,  164 ;  Morrio  ▼. 
Amct,  4  Hare,  599,  606 ;  Drake  t.  Pell,  3  Edw.  Ch.  R.  270  ;  Broweter  v.  Strikert 
%  Const.  19  ;  Leggett  y.  Perkino,  2  Comfit  297. 
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The  construction,  therefore,  which  I  put  upon  this  instrument 
preserves  the  ordinary  legal  meaning  of  the  words  used,  is  in 
accordance  with  the  great  weight  of  authority,  and  is  most  con- 
sistent with  the  apparent  and  probable  intention  of  the  testator. 
I  am  of  opinion  that  the  husband  became  entitled  to  this  re- 
versionary interest /urs  maritii  and  that  the  probate  and  l^acy 
duties  are  payable  upon  it  as  part  of  his  estate. 


In  re  Pend^r.[1] 

1S46:  Not.  3, 3,  4. 

The  provkuniB  of  the  37tli  claaw  of  the  6  &  7  Ykst  e.  73,  fiir  the  anthentieatioii  bj 
Hgnature  of  a  solicitor's  bill  of  costs,  are  intended  for  the  proteetfcm  of  the  client 
only,  and  therefore  where  a  bill  has  been  delivered  withont  snch  authentication, 
that  circumstance  is  no  objection  to  an  application  by  the  client  for  its  taxation. 

The  decision  hi  E»  parte  OaittkeU,  m  which  it  was  held,  that  applioations  tar  the 
taxation  of  bills,  m  the  seoond  class  of  oases  provided  for  by  the  thvty-serenth 
section  of  the  statute,  do  not  leqatze  notice,  oonfinned. 

This  case  came  before  the  court  upon  an  appeal  petition  and 
an  appeal  motion. 

The  appeal  petition  sought  to  dischaige  an  order  of  the  Mas- 
ter of  the  Rolls,  obtained  upon  a  special  petition,  presented, 
Avith  notice,  by  Jane  Glasson,  as  administratrix,  with  the  will 
annexed,  of  her  father  William  Glasson,  for  the  taxation  of  four 
bills  of  costs  which  had  been  delivered  by  Messrs.  P.  and  G. 
after  the  death  of  William  Glasson,  for  business  done  by  them 
as  his  solicitors  in  a  certain  suit  in  this  court,  and  in  other  mat- 
ters. 
[•70J  *The  appeal  motion  sought  to  discharge  an  es  parte 
order  of  the  Master  of  the  Rolls,  made  upon  an  applica- 
tion by  the  same  Jane  Glasson  for  the  taxation  of  three  other 
bills  which  had  been  delivered  to  her  by  Messrs.  P.  and  G.  for 
business  of  the  like  kind  done  for  her  personally  subsequently 
to  the  death  of  her  father. 

fl]  6  Beavan,  S99. 
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The  ciicumstances  relating  to  the  four  bills  were  these : — 
William  Glasson  having  died  in  March  1843,  the  bills  were,  in 
the  month  of  July  following,  delivered  to  his  widow,  who  was 
named  one  of  the  executors  in  his  will,  but  who  afterwards, 
together  with  the  other  executors,  renounced  probate.  On  the 
10th  of  March  1844,  Jane  Glasson  obtained  letters  of  adminis- 
tration to  her  father's  estate :  the  bills  were  then  in  her  posses- 
sion, having  been  handed  to  her  by  her  mother  at  her  request 
in  the  previous  month  of  February.  Various  sums  were  firom 
time  to  time  paid  on  account  of  them  to  Messrs.  P.  and  G.  by 
different  members  of  the  family,  and  some  by  Jane  Glasson 
after  she  obtained  the  letters  of  administration.  On  the  16th  of 
November  1844,  she  obtained  an  order  ex  parte  for  the  taxation 
of  these  biUs ;  but  soon  after,  being  advised  that  that  order  was 
irregular,  she  abandoned  it,  and,  in  the  month  of  February  1845, 
she  presented  a  special  petition,  which  came  on  to  be  heard  on 
the  10th  of  April  following,  when  the  order  above  men- 
tioned was  made.  In  the  meantime,  Messrs.  P.  and  G.,  on  being 
served  with  the  first  order,  had  sued  out  a  writ  in  an  action 
against  her  for  the  amount  of  the  bills,  but  which  action  they 
did  not  further  prosecute. 

The  three  other  bills  were  delivered  to  Jane  Glasson  person- 
ally in  November,  1844,  and  the  order  made  for  their  taxation, 
which  was  dated  the  10th  of  February,  1845,  directed 
that,  on  payment  of  what  should  be  ^found  due  in  res-      [*71] 
pect  of  them,  Messrs.  P.  and  G.  should  deliver  up  all 
papers  d&c.  in  their  hands  belonging  to  her. 

None  of  either  set  of  bills  were  signed  Messrs  P.  and  G.,  or 
accompanied  by  any  letter  referring  to  them  so  signed;  and 
Messrs.  P.  and  G.  now  stated  on  affidavit  that  the  bills  had  not 
been  delivered  with  any  view  to  taxation,  but  with  a  view  to 
their  being  settled  amicably. 

Mr.  /.  Parker  and  Mr.  James  appeared  for  the  Appellants. 

Mr.  Roupell  and  Mr.  Oaodeve,  for  the  Respondent 

The  principal  point  insisted  on  by  the  appellants  was,  that 
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the  bills,  not  being  authenticated  by  signature,  in  the  manner 
required  by  the  stat.  6  &  7  Vict.  c.  73,  were  not  taxable ;  it  be- 
ing contended  that  the  words  ^  such  bill"  in  the  thirty-seventh 
and  subsequent  clauses  must  according  to  their  grammatical 
construction,  be  taken  to  mean  a  bill  so  authenticated,  the  sen- 
tence immediately  preceding  that  in  which  the  words  first  oc- 
curred having  provided  that  the  bill  should  be  signed  by  the 
solicitor  or  accompanied  by  a  letter  referring  to  it  which  was  so 
mgned ;  and  that  it  was  impossible  to  hold,  as  the  Master  of  the 
Rolls  had  done,  that  an  unsigned  bill  was  taxable  at  the  in- 
stance of  the  client,  without  also  holding  that  such  authentica- 
tion was  immaterial  for  the  purpose  of  the  remedies  given  by 
the  statute  to  the  solicitor,  which  would  be  contrary  to  the  im- 
perative requisition  of  the  thirty-seventh  clause,  that,  for  that 

purpose  at  least,  the  bill  should  be  so  authenticated; 
[•72]    and  the  cases  of  Doe  v.  Roe,{a)  Gerard  v.  *Amold,{b) 

and  Peters  v.  8heehan^{c)  were  cited  as  showing  that 
signature  had  alwajrs  been  considered  essential  to  make  a  bill 
taxable  under  the  stat  2  G.  2.  c.  23,  which  being  in  pari  nuh 
teria  with  the  present,  the  two  statutes  ought  to  receive  a  simi- 
lar construction. 

On  the  other  side  it  was  stated  that  it  had  been  ascertained  by 
inquiry  at  the  rolls  that,  upon  applications  under  that  statute  in 
this  court,  the  signature  of  the  bill  had  never  been  considered 
material,  and  that  the  authorities  above  referred  to  did  not  prove 
a  different  practice  to  have  prevailed  in  courts  of  common  law, 
but  that  Biggs  v.  ManoeU,{d)y  rather  implied  the  contrary.  It 
was  further  argued  that  the  construction  contended  for,  by  the 
appellants,  of  the  words,  "  such  bill"  in  the  thirty-seventh  clause 
of  the  present  statute  was  irreconcileable  with  several  of  the 
subsequent  sections— 38th,  39th,  40th  and  41st,— in  which,  al- 
though  the  same  term  was  used,  it  was  evident  that  the  bill  re- 
ferred to  was  not  necessarily  a  signed  bill.  In  re  Daumes  :{e)  and 
that  the  provision  requiring  the  authentication  of  a  bill  by  the 
signature  of  the  attorney  was  introduced  solely  for  the  proteo- 

(a)  4  DowL  95.  (b)  6  DowL  336.  (c)  10  MaM.  Sl  Wait.  913. 

{i)  3  Dowi.  497.  (e)  5  Bea?.  485. 
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lioQ  of  the  clienty  and  might  consequently  be. waived,  as  it  had 
been  here. 

Another  objection  to  the  order  of  the  10th  of  April,  1845,  was 
that  there  had  been  no  delivery  to  Jane  Giasson  of  the  bills 
therein  referred  to^  or  at  least  no  delivery  within  twelve  months 
previous  to  the  applicati<m  for  their  taxation,  and  consequently 
that  the  case  was  one  of  the  third  class  provided  fox  by  ttie 
thirty-seventh  clause,  in  which  special  circumstances  were 
to  *be  shown  as  the  foundation  of  the  order,  which  had  [*73] 
not  been  done  here.    But  upon  that 

The  Lord  Chancellor  observed  that  it  was  difficult  for  the 
appellants  to  contend  that  there  had  been  no  delivery  of  those 
bills  to  Jane  Glassou,  after  they  had  actually  commenced  an 
action  against  her  upon  them ;  and  that,  if  delivered  to  her  at 
all,  they  must  be  taken  to  have  been  delivered  after  she  obtained 
administration,  because,  until  that  time,  she  was  not  the  party 
chargeable  therewith,  nor  capable  of  making  any  application 
for  their  taxation. 

With  respect  to  the  order  of  the  10th  of  February,  1845,  for 
the  taxation  of  the  three  bills  (which  was  throughout  the  argu- 
ment treated  by  the  appellants  as  an  order  made  under  the  sta- 
tute,) it  was  insisted,  in  addition  to  the  objection  for  want  of 
signature,  that,  being  made  more  than  a  month  after  the  bills 
had  been  delivered,  it  fell  within  the  second  class  of  cases  pro- 
vided for  by  the  thirty-seventh  section,  and  that  in  cases  of  that 
class  the  order  for  taxation  was  not  an  order  of  course,  but  one 
requiring  notice ;  and  it  was  contended  that  the  decision  of  Lord 
Lyndhurst  on  that  point  in  Ex  parte  Oaitskell,{a)  was  errone- 
ous.   But 

The  Lord  Chancellor,  after  referring  it  to  the  grounds  of 
that  decision  as  reported,  expressed  his  concurrence  in  it,  and 
the  point  was  not  further  pressed. 

A  further  objection  taken  by  the  appellants  to  the  order  of  the 

(•>  1  FliiL  57C . 
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10th  of  February,  1846,  was,  that  it  directed  the  appellants,  on 
payment  of  the  amount  of  their  bills  when  taxed,  to  de- 
[V4]  liver  up  aU  the  documents  *in  their  custody  belonging  to 
Jane  Glasson,  which  they  observed  would  embrace  docu- 
ments belonging  to  her  as  administratrix  of  her  father,  and  on 
which  there  would  be  a  lien  for  the  amount  of  the  other  four 
bills :  and  that  the  circumstance,  that  the  language  of  the  com- 
mon order,(a)  was  inapplicable  to  a  case  in  which  the  party  ap- 
plying filled  two  characters,  showed  that  such  a  case  required  a 
special  application. 

Nov.  ith, — The  Lord  Chancellor,  in  giving  judgment,  ex- 
pressed himself  to  the  following  effect : — 

1  have  looked  at  the  act  in  this  case,  and  at  the  authorities 
which  have  been  referred  to.  The  cases  cited  have  very  little 
application,  and  therefore  it  is  necessary  to  consider  the  question 
upon  the  constiiiction  of  the  act. 

Two  constructions  have  been  suggested  ;  one  is,  that  the  pro- 
visions as  to  signature  are  to  be  considered  as  included  in  the 
term  ''  such  bill,"  wherever  it  occurs ;  the  other  is,  that  those 
provisions  are  to  be  considered  as  distinct  from  the  rest  of  the 
enactment,  and  that  where  a  bill  is  mentioned  again,  it  means  a 
bill  without  reference  to  whether  it  is  signed  or  not.  The  ques- 
tion is,  whether  a  bill  delivered  imsigned  is  or  is  not  taxable. 

In  this,  as  in  all  other  cases  where  an  act  is  susceptible  of  two 
constructions,  if  there  already  exists  a  practice  founded  on  a 
particular  construction,  that  is  a  strong  inducement  to  the  court 
to  come  to  a  conclusion  comformable  to  that  practice.  An- 
[*76]  other  Consideration  which  the  court  will  also  attend  to, 
is  the  result  which  the  one  construction  or  the  other  is 
likely  to  produce.  Now,  as  to  the  first  of  these  considerations, 
I  have  been  informed  by  the  officer  at  the  rolls  whose  duty  it 
is  to  attend  to  orders  of  this  kind,  that  it  has  not  hitherto  been 
considered  material,  on  applications  by  a  client  for  the  taxation 
of  a  bill,  whether  the  bill  has  been  signed  or  not.  And  with  re- 
spect to  the  seccud,  there  is  an  obvious  reason  for  requiring  that 

(•)  Sitan.  Dear,  p,  983. 
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a  bill  should  be  signed,  as  a  protection  to  the  client  against  the 
soUcitoTi  in  order  that  there  may  be  no  doubt  as  to  the  nature 
and  extent  of  the  demand :  but  I  cannot  conceive  what  benefit 
could  arise  from  requiring  that  it  should  be  signed  for  the  pur- 
pose oi  taxation  at  the  instance  of  the  client :  on  the  contrary, 
such  a  construction  of  the  act  might,  as  the  Master  of  the  Rolls 
observed  in  his  judgment,  lead  to  great  malpractices.  For  the 
solicitor  is  by  the  act  subjected  to  this  penalty,  that  if  he  de- 
livers a  bill  too  large  by  one-sixth  of  its  amount,  he  pays  tlie 
costs  of  the  taxation ;  and  it  is  obvious,  that  it  would  open  the 
door  to  very  improper  practices  if  the  solicitor,  having  informed 
the  client  of  the  amount  and  particulars  of  his  demand  by  the 
delivery  of  an  imsigned  bill,  should,  when  the  client  applies  to 
have  it  taxed,  be  allowed  to  protect  himself  from  that  penalty, 
by  saying  that  the  bill  was  not  signed.  There  is,  therefore,  a 
very  sufScient  reason  why  the  court  should  require  a  bill  to  be 
signed  before  the  solicitor  can  take  any  proceedings  upon  it,  but 
no  reason,  why  a  bill  should  go  for  nothing  when  the  client 
conies  for  taxation,  merely  because  it  is  not  signed. 

These  considerations  would  have  great  weight  with  me  in 
determining  the  construction  of  the  act  if  its  terms  were  ambi- 
guous, but,  after  looking  through  its  provisions,  I  caimot 
see  that  there  is  any  ambiguity  *in  them,   and  I  think    [*76] 
that,  upon  the  language  of  the  act  itself,  the  construction 
of  the  Master  of  the  Rolls  is  the  correct  construction. 

The  question  is,  whether  the  words  '<  such  bill"  (for  all  turns 
upon  the  construction  of  these  words,)  means  a  bill  containing  the 
demand,  or  a  bill  containing  the  demand,  and  signed.  Now  the 
clause  provides,  ^  that  no  attorney  or  solicitor  shall  commence  any 
action  or  suit  for  the  recovery  of  any  fees  d&c.  until  the  expiration 
of  one  month  after  he  shall  have  delivered  to  the  party  to  be  chain- 
ed therewith  a  bill  of  such  fees,  d&c.,  and  which  bill  shall  be  either 
subscribed  with  the  proper  hand  of  such  attorney  or  solicitor,  or  be 
enclosed  in,  or  accompanied  by,  a  letter  subscribed  in  like  manner 
referring  to  such  bill."  It  provides,  therefore,  for  two  modes  of  au- 
thentication :  the  solicitor  may  either  sign  the  bill,  or  accompany 
it  with  a  letter  signed.  And  then  it  proceeds — <<  and  upon  the 
application  of  tlw  party  chargeable  by  such  bill  within  such 

Vol.  n.  9 
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month,  it  shall  be  lawful  for,  d&c,  [the  several  courts  therein 
mentioned,]  and  they  are  hereby  required  to  refer  such  bill,  &c." 
Here,  then,  is  a  provision  referring  to  a  bill  which  on  the  &ce  of 
it  may  not  be  signed ;  and  therefore  "  such  bill "  cannot  mean 
necessarily  a  bill  signed,  for  such  a  construction  of  the  words 
would  exclude  from  all  the  provisions  where  they  occur  the  case 
of  a  bill  not  signed  on  the  face  of  it,  but  only  contained  in,  or  ac- 
companied by,  a  letter.  It  is  clear,  that  where  two  modes  of 
delivery  are  prescribed,  in  one  of  which  the  bill  would  contain 
on  the  face  of  it  the  signature  of  the  attorney,  and  in  the  other 
not,  you  must  adopt  the  construction  of  ''  such  bill,"  which  will 

include  both. 
[*77]  *I  have  looked  at  the  other  sections  that  were  referred 
to,  but,  while  they  are  quite  consistent  with  this  con- 
struction,  they  do  not  appear  to  me  to  carry  the  ailment  fur- 
ther. It  is  quite  sufficient,  however,  for  me  to  see  that  in  this 
first  passage  where  the  words  are  used,  they  so  clearly  warrant 
the  construction  which  I  have  put  upon  them. 

This  question  only  applies  to  the  four  bills  for  business  done 
for  the  testator  during  his  lifetime ;  for  the  other  three  bills  were 
taxable  under  the  ordinary  jurisdiction  of  the  court.  The  case 
in  Meeson  and  Welsby  settles  that  beyond  all  doubt  And  that 
also  disposes  of  the  point  raised  at  the  bar  as  to  the  time  of  the 
delivery  of  the  latter  bills.  It  was  contended  indeed  as  to  them, 
on  the  assumption  that  the  order  for  their  taxation  was  an  order 
made  under  the  statute,  that  the  case  was  one  of  the  second  class 
provided  for  by  the  thirty-seventh  section,  and  that  in  such 
case  the  court  had  no  jurisdiction  to  make  an  es  p€urte  order. 
I  disposed  of  that  point  during  the  ai^ument,  and  I  only  advert 
to  it  now  as  bearing  upon  another  part  of  the  case.  [His 
Lordship  then  read  that  part  of  the  thirty-seventh  clause  and 
proceeded.] 

During  the  month  then  the  court  has  no  discretion  upon  the 
matter ;  the  order  is  an  order  of  course,  a  simple  order  for  taxa- 
tion of  the  bill ;  but  after  the  expiration  of  the  month,  the  pro- 
vision is  no  longer  peremptory,  but  a  duty  is  imposed  upon  the 
court  to  qualify  its  order  according  to  the  circumstances  stated 
upon  the  petition,  and  to  impo^  such  terms  as  may  wggMc  ne- 
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cessary  to  do  justice  between  the  parties.  That  discre- 
tionary power  is  not  inconsistent  with  a  jurisdiction  *to  [*78] 
make  an  ex  parte  order,  but  it  is  an  answer  to  the  ai^u- 
ment  so  much  pressed  at  the  bar,  that  the  provisions  as  to  signa- 
ture, if  held  to  be  essential  for  the  remedies  given  to  the  solicitor, 
must  be  equally  so  for  the  remedies  given  to  the  cUent :  for  there 
is  noOiing  to  prevent  the  court,  in  the  exercise  of  this  discretion- 
ary power,  from  requiring  of  the  solicitor  an  observance  of  this 
provision,  wh^i  he  comes  himself  for  taxation  of  his  bill,  as  one 
of  the  terms  of  granting  his  application ;  and  this,  it  appears,  is 
what  the  Master  of  the  Rolls,  in  the  forms  of  order  which  he  has 
prepared  for  such  cases,  has  done.  But,  for  the  reason  to  which 
I  have  before  adverted,  there  is  no  necessity  for  imposing  such 
a  restriction  in  the  case  of  the  client  He  has  merely  the  bill, 
informing  him  of  what  the  solicitor's  demand  is,  and  all  he 
wants  is  the  taxation  of  it,  in  order  that  he  may  know  how 
much  of  it  he  is  bound  to  pay. 

The  only  other  objection  to  the  orders  applied  to  the  three  bills, 
as  to  which  it  was  said,  that  the  order  was  too  ext^isive  in  re- 
quiring the  delivery  of  all  papers,  without  distinction,  which  the 
solicitor  held,  belonging  to  the  petitioner ;  but  I  cannot  recog- 
nize any  such  objection.  There  are  the  bills  relating  to  the 
affairs  of  the  testator,  and  the  bills  relating  to  the  aSisLirs  of  the 
petitioner  personally.  Both  are  to  be  taxed,  and  one  or  other 
embrace  all  the  transactions  between  the  parties ;  all  the  bills 
being  paid,  all  the  papers  must  be  delivered  up.  It  is  said  that 
only  part  of  the  papers  belong  to  the  petitioner  in  her  own  right ; 
but  there  is  no  evidence  of  that,  and  I  cannot  treat  the  order  as 
irregular  upon  a  mere  suggestion  that  by  possibility  it  may  be 
so.  If  the  solicitor  is  asked  to  deliver  up  any  papers  under  that 
order  which  he  thinks  he  has  a  right  to  retain,  he  may  apply  to 
the  court. 

•This  disposes  of  all  the  objections  that  were  made  to      [•TQJ 
these  orders,  and  the  result  is,  that  both  the  petition  and 
the  motion  must  be  refused  with  costs. 
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The  Court  of  Chancery  »  one  of  the  «  Couite  of  Reooid"  to  whioh  the  otat  9  &  10 
W.  3,  e.  15>  pree  ramiiiary  jnriedietkm  Ibr  the  enfineemoEt  of  awuds. 

The  etat  exdndea  every  jiiiadictkm  to  intezliBze  with  the  ezeention  of  awanli  made 
mider  it,  exeept  the  ■ommaiy  jnriadiction  exprevly  giyen  by  it  And  a  bill  will 
not  lie  to  impeach  an  award  made  under  the  etat  whether  the  aabmiMion  under 
which  it  was  made  has  or  haa  not  been  made  a  rule  or  oider  of  court  before  bill 
ffled. 

There  being  a  suit  pending  in  this  court  between  the  plain- 
tiff and  defendant,  they  entered  into  an  agreement,  out  of  court, 
to  refer  all  matters  in  difference  between  them  in  that  suit  to  ar- 
bitration ;  and  it  was  one  of  the  terms  of  the  agreement,  that  the 
reference,  and  the  award  to  be  made  in  pursuance  of  it.  might, 
at  the  instance  of  either  party,  be  made  an  order  of  this  court. 

After  the  award  was  deUvered  out,  but  before  the  submission 
had  been  made  an  order  of  the  court,  this  bill  was  filed,  alleging 
various  defects  in  the  award,  and  praying  that  it  might  be  set 
aside,  and  tfiat  the  defendant  might  be  restrained  by  injimction 
from  proceeding  to  make  the  submission  an  order  of  the  court. 

To  that  bill  the  defendant  put  in  a  general  demurrer,  for  want 
of  equity  which  the  Vice-chancellor  of  England,  on  argument, 
overruled. 

This  was  an  appeal  from  that  decision. 

Mr.  /  Parker  and  Mr.  Daniel^  for  the  appeal,  stated,  that  the 
Vice-Chancellor's  judgment  was  fomided  on  the  circumstance 

of  the  submission  not  having  been  made  an  order  of  court 
f *80]      before  the  bill  was  filed ;  but  that  *when  the  reference 

was  under  the  statute,  which  they  contended  this  was, 
Nichols  V.  Chaliej{a)  Gwinnett  v.  Banni8teri{b)  that  circum- 
stance had  by  Sir  J.  Licach  been,  on  two  occasions,  Davis  v. 
Oettf/,{c)  and  Dawson  v.  Sadlerj{d)  decided  to  be  insufficient  to 

[1]  14  Sun.  588. 

(•)  14  Vee.  dS8,  (6)  lb.  53.  (e)  I  B.  Sl  St  41 1.  (4)  lb,  597. 
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give  this  court  a  jurisdiction,  which  was  expressly  ousted,  by  the 
Stat  9  &  10  W.  3.  c  15. ;  and  that  the  only  exception  to  the 
uniform  crnient  of  authority  upon  that  point  was  the  decision  of 
the  Yice-Chancellor  himself  in  Nichola  v.  Roe,{a)  but  which  had 
been  reversed  upon  appeal  by  Lord  Brougham.(fr} 

Mr.  Roli  and  Mr.  Wright,  for  the  respondent,  contended  that 
the  '<  Courts  of  Record,"  to  which  alone  the  statutory  jurisdiction 
was  given,  did  not  include  the  Court  of  Chancery,  and,  there- 
fore, that  this  case  was  not  within  the  statute ;  in  support  of 
which  they  xeferred  to  Miles  v.  Presland,{c)  in  which  it  was 
held,  that  this  court  was  not  one  of  the  Superior  Courts  at  West- 
minster within  the  meaning  of  the  1  d&  2  Vict  c.  110,  s.  13,  and 
they  submitted,  that,  whatever  inference  might  be  drawn  to  the 
contrary  from  the  second  section  of  the  statute,  was  not  suffi- 
cient to  supply  the  want  of  an  express  grant  of  the  jiuisdiction 
in  the  first 

[The  LoRD-CHANcsLLoa. — ^I  do  not  see  how  the  provision 
of  the  second  section  is  to  be  explained  according  to  the  respon- 
dent's construction  of  the  first.  It  is  not  safe  always  to  rely  on 
one's  general  impressions,  but  it  is  certainly  quite  a  new  propo- 
sition to  me,  that  this  court  has  not  jurisdiction  to  make  orders 
under  the  statute.] 

*Mr.  Parker  J  in  reply,  referred  to  PownaUr.  King,{d)  [*81J 
and  the  other  cases  collected  in  the  note  In  re  Joseph 
and  Webster  JIjb)  and  the  observations  of  Lord  Eldon  in  Chjoin- 
nett  V.  Bannister^  as  showing  that,  if  the  question  had  never 
been  decided  on  argument,  the  court  had  always  recognized  the 
jurisdiction  and  acted  accordingly. 

Nov,  9th. — ^The  Loao-CHANCELLOR. — I  have  read  this  bill 
for  the  purpose  of  seeing  whether  there  was  any  charge  in  it 
which  would  save  it  from  the  question  of  jurisdiction. 

The  bill  states  the  dispute  between  the  parties,  and  that  there 
had  been  a  reference  to  arbitration  and  an  award ;  and  it  al- 

(•)  5  Sin.  156.    ih)  BUylSi,  K.431.    (e)  4  Myl.  k,  Cr.  431.    (d)  6  Vm.  10. 
(e}lB.4tafy.4a6. 
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leges  certain  objections  to  the  awaid  as  not  final,  not  mutual,  &c., 
and  prays  an  injunction  to  restrain  the  defendant  from  making 
the  submission  an  order  of  the  court.  It,  therefore  raises  the 
question  whether  the  case  is  within  the  statute,  and  whether 
this  court  has  jurisdiction  to  interfere  in  this  form.  I  am  sorrjr 
not  to  have  a  more  accurate  note  of  the  Vice-Chancellor's  judg- 
ment ;  but  from  the  note  with  which  I  have  been  fiunished,  I 
collect  that  he  proceeded  on  this, — that  the  reference  had  not 
been  made  an  order  of  court  at  the  time  when  litigation  com- 
menced, and  when  the  demurrer  brought  the  matter  before  him. 

If  that  be  the  ground  of  his  Honor's  judgment,  it  reduces  the 
question  to  a  very  narrow  compass,  viz.  whether  the 
[82]  cases  of  Davis  v.  Getty,  Dawson  v.  Sadler,  *and  iVtcA- 
oils  V.  Roe,  as  decided  by  Lord  Brougham  on  appeal,  are 
to  be  considered  as  the  law  of  the  court,  or  whether  the  opinion 
of  the  Vice-Chancellor  expressed  in  Nicholls  v.  Roe  was  correct, 
that  the  jurisdiction  was  not  ousted  by  the  statute,  where  the 
reference  had  not  been  made  an  order  of  court  before  bill  filed. 

It  is  not  necessary  for  me  to  enter  into  the  soundness  of  the 
doctrine  one  way  or  the  other :  for  it  is  sufficient  that  the  rule 
recognized  in  the  cases  to  which  I  have  referred  has  been  the 
established  doctrine  of  the  court  for  a  considerable  length  of  time, 
and  that  it  has  recently  been  affirmed  on  appeal  in  Nicholls  v. 
RoBf  when  the  question  was  distinctly  brought  before  it  in  con- 
sequence of  the  expressicm  of  a  contmry  ojHnion  by  the  Vice- 
Chancellor.  It  is  not  to  be  expected  that  in  a  question  of  this 
kind  upon  a  statute,  the  court  should  go  back  again  from  the 
construction  which  has  prevailed  in  this  branch  of  it  for  so  many 
years.  But  I  have  no  disposition  whatever  to  shake  the  author- 
ity of  those  cases,  or  to  interfere  with  the  doctrine  which  I  find 
existing ;  and,  therefore,  so  far  as  regards  the  ground  on  which 
the  Vice-Chancellor  seems  to  have  proceeded,  I  think  that  Nich- 
Ms  V.  Roe  ought  to  have  been  the  guide  of  his  decision,  and 
that  the  opinion  he  has  expressed  upon  that  point  is  erroneous. 

But  another  ground  is  now  suggested,  and  it  is  said  that  the 
Court  of  Chancery  is  not  one  of  the  courts  upon  which  the  sum- 
mary jurisdiction  given  by  the  first  section  of  the  9  &  10  W.  3, 
c.  16,  is  conferred  under  the  title  of  "  Courts  of  Record."    And 
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it  certainly  does  appear  that  it  has  been  a  matter  of  some  doubt, 

though  I  cannot  say  I  was  aware  that  it  was  one  on  which  doubt 

could  be  entertained.    But  after  the  cases  of  Joseph  and 

*  Web9ier,{a)  and  Poumatt  v.  King,{h)  where  Lord  Eldon      [""83] 

actually  ordered,  after  the  publication  of  the  award,  that 

the  submission  should  be  made  an  onier  of  this  court,  it  can  no 

longer  be  questioned  that  this  court  is  within  the  jffovisions  of 

the  statute.    And  I  think  the  second  section  of  the  statute  shows 

it  also. 

A  third  point  was,  that,  supposing  the  case  to  be  within  the 
statute,  there  was  no  reason  why  the  jurisdiction  to  set  aside  the 
award  should  not  be  exercised  in  this  form,  by  Mil:  but  it  appears 
to  me  that  the  jurisdiction  by  bill  is  excluded  by  the  statute ;  for 
it  was  evidendy  intended,  if  it  is  not  done  in  express  terms,  to 
exclude  any  jurisdiction  to  interfere  with  the  enforcement  of  an 
award,  but  that  which  is  specially  provided  by  the  statute. 

Being  therefore  of  opinion  that  the  case  is  within  the  statute, 
and  that,  that  being  so,  the  jurisdiction  by  will  is  excluded,  I 
think  that  this  demurrer  ought  to  have  been  allowed,  and  that 
the  decisiixi  of  the  Yice-Chancellor  must  be  reTersed. 


In  ths  Matter  of  Catherine  Robson  and     [*84] 

Isabella  Ainslie. 

1846:  Nor.  3. 

Hm  Laid  ChmoeOor  will  not  mtkib  an  onkr  for  a  oommimon  npon  a  petition  of 
i%htv  witlioat  notiee  to  tho  Attonioy  General. 

Mr.  Anstet  applied  upon  a  petition  of  right,  on  which  the 
rojral  indorsement  of  ''  Let  right  be  done"  had  been  made,  that 
a  commission  might  issue  to  inquire  into  the  allegation  of  the 
petition. 

In  answer  to  an  inquiry  by  the  Lord  Chancellor,  whether  the 
Attorney-General  had  bad  notice  of-  the  application,  Mr.  Anstey 
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statad  that  he  had  not,  as  it  was  considered,  since  his  Lordship's 
deci8ion(a)  in  the  cases  of  the  Baron  de  Bode  and  of  Lord  Can- 
terbury, that  the  commission  being  a  matter  of  right,  the  grant- 
ing 4t  was  of  course,  and  that  the  application,  therefore,  did  not 
require  notice. 

The  Lord  Chancellor. — ^If  you  can  get  the  writ  without 
coming  to  the  court,  I  shall  not  interfere  with  you ;  but,  if  you 
come  here  for  it,  I  shall  make  no  order  without  notice  to  the  At- 
torney-General. 

Notice  was  accordingly  given  to  the  Attomey-General,  and 
upon  his  appearing  on  a  subsequent  day,  and  offering  no  oppo* 
aition  to  the  motion,  the  order  was  made. 


[*86]         *In  the  Matter  of  Baron  De  Bode. 

In  the  Matter  of  Yiscount  Canterbury. 

1840 :  July  15. 

Tlie  first  itep  in  pnoeedinge  upon  a  petHkm  of  right  on  whieh  the  royel  endofwment 
haa  been  made,  k  to  aaeertain  the  facta  on  whioh  the  petHiooer'a  elaim  la  fimnded ; 
and  a  oomnuamm  for  that  pnipoae  ia  of  eoniae,  onleaa  the  Attorney  Genend  be 
willing  to  admit  the  fkcta  aa  alleged,  and  to  take  aaae  npon  them  by  demnmr. 


Applications  similar  to  that  in  the  last  case  were  made  in 
these  cases  in  the  years  1839  and  1840.  Both  were  disposed  of 
together,  on  the  16th  July  1840,  when  the  following  judgment(&) 
was  delivered  on  the  case  of  the  Baron  de  Bode,  which  stood 
first  in  the  paper. 

The  Lord  Chancellor. — ^This  case  comes  before  me  upon  a 

(a)  See  the  next  caae. 

(h)  Thia  judgment  having  been  delivered  befora  the  preaent  Reporter  entered  npoa 
Ida  datiaa  m  that  capacity,  the  report  of  it  haa  been  pv^aied  with  the  aarialanno  «f 

tlM  ibort-htad  vritai^  BMe,  ftr  wfaidi  the  RflfMiiar  ia  iaaabled  to  Mr.  AMiar* 
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petidoQ  of  right,  with  the  usual  mdoisement  by  the  Queen,  ^  Let 
right  be  done ;"  and  it  is  an  application  on  the  part  of  the  pe- 
titioner, that  what  is  alleged  to  be  the  usual  course  may  be  tar 
ken,  and  that  a  commissicm  may  issue.  It  was  opposed  by  the 
Attorney-General,  who  contended,  that  in  this  stage  of  the  case 
it  was  competent  to  raise  before  me  objections  to  the  relief  prayed 
by  the  petition,  or,  I  should  say,  to  the  case  stated  upon  the  pe- 
tition, the  object  of  the  petition  being  rather  for  Uberty  to  go  on 
with  the  proceedings  than  for  any  specific  relief  to  be  adminis- 
tered by  this  court. 

In  support  of  that  proposirion,  although  I  have  had  the  bene- 
fit of  two  arguments,  one  upon  this  petition,  and  the  other  on 
Lord  Canterbury's,  no  case  has  been  cited  in  which  the 
court  has  adjudicated  on  or  inquired  *into  the  merits  of  the  [*86] 
case  stated  upon  the  petition.  The  exercise  of  such  a 
jurisdiction,  if  any  such  existed,  woidd  obviously  be  attended 
with  great  difficulty,  and  liable  to  serious  objection.  There  is, 
in  fact,  nothing  before  me  but  the  petition  of  the  party,  praying 
for  liberty  to  interplead  with  the  Attorney-General,  and  to  adopt 
those  proceedings  which,  according  to  the  course  which  has 
been  followed  in  other  cases,  are  necessary  to  be  pursued,  in  or- 
der to  bring  the  question  to  an  issue  between  the  party  clauming 
and  the  crown.  If  I  were,  on  the  discussion  of  the  merits,  to 
form  an  opinion  in  favor  of  the  petitioner's  claim,  it  is  not  very 
obvious  how  a  remedy  is  to  be  applied  for  that  which,  in  such 
a  case,  the  petitioner  would  have  established  as  his  grievance. 
J£f  on  the  other  hand,  I  were  to  form  an  opmion  against  the 
claim,  I  apprehend  it  is  quite  certain,  that  the  petitioner  would 
have  no  means  of  questioning  the  propriety  of  that  decision  else- 
where, because  there  would  be  no  record. 

It  would,  therefore,  be  doing  any  thing  rather  than  that  which 
the  crown  by  its  indorsement  on  the  petition  has  directed  to  be 
done :  it  would  not  be  "  doing  right ;"  for,  although  the  ad- 
judication upon  the  merits  might  be  correct,  it  would  be  pre- . 
eluding  the  party  from  that  which  is  the  right  of  the  subject, 
to  have  such  claims  as  he  thinks  proper  to  make,  asserted  in  due  ' 
course  of  litigation,  with  the  means  of  ultimate  appeal  in  case 
the  judgment  be  not  satisfactory. 

Vol.  II.  10 


86  CASES  IN  CHANCERY. 

184d.— In  re  Baroa  de  Bode. — In  re  V»coiint  Canteibciry. 

In  the  absenpe  of  any  caae,  or  any  authority  in  support  of  the 
argument  of  the  Attorney-General,  I  thought  it  expedient  to  di- 
rect that  a  search  be  made  in  the  records  of  the  petty  bag  office, 
in  order  to  see  whether  any  record  remained  in  that  office  of  pe- 
titions of  right.  Because  if  the  chancellor,  to  whom  the 
[*87]  petition  is  sent  *by  the  crown,  had  in  former  times  exer- 
cised any  jurisdiction,  or  expressed  any  opinion,  on  the 
merits  of  the  case,  those  proceedings  would  certainly  be  found 
in  the  petty  bag  office,  if  his  judgment  had  been  against  the 
claim  of  the  petition.  In  the  event  of  his  opinion  being  in  favor 
of  the  claim  of  the  petition,  the  case,  no  doubt,  would  have  ta- 
ken the  or^ary  course,  and  found  its  way  to  a  court  of  law : 
but  if  the  judgment  had  b^n  against  the  claim  of  the  petitioner, 
it  would  have  stopped  in  the  petty  bag  office. 

On  that  search  being  made,  no  record  has  been  found  of  any 
such  proceedings ;  from  whence  it  seems  necessarily  to  be  infer- 
red that  the  proceedings,  passing  through  this  court,  have  in  all 
instances  been  forwarded  to  a  court  of  law,  for  the  purpose  of 
adjudication  on  the  rights  of  the  parties. 

Now  it  is  supposed,  and  there  seems  very  good  reason  for  die 
supposition,  that  this  proceeding  by  petition  of  right  was  adopted 
on  accoimt  of  the  inconsistency  which  there  would  be  in  having 
a  suit  instituted  against  the  crown  by  the  crown's  own  writ,  and 
the  obvious  impropriety  of  having  the  crown  brought  into  liti- 
gation with  the  subject  without  its  own  immediate  consent. 

Assuming  that  to  be  the  origin  of  the  proceedings,  one  would 
naturally  suppose,  that  on  this  petition  coming  to  the  court  of 
chancery  with  the  consent  of  the  crown  indorsed,  it  has  been 
viewed  by  this  court  in  the  nature  of  an  application  for  an  ori- 
ginal writ  If  that  be  so,  then  this  court  ought  to  deal  with  it 
as  it  does  with  applications  for  original  writs ;  and  I  find  that  in 
Brooke's  Abridgement,  tit  Petition,  pi.  34,  the  petition  of  right  is 

viewed  precisely  in  that  light 
[*88]  *Having,  then,  to  consider  this  case  in  the  absence  of  any 
authority  in  support  of  the  argument  of  the  Attorney- 
General,  and  finding  that  there  is  no  record  left  in  this  court  of 
piQQOedings  of  this  nature,  I  have  now  to  inquire  into  some  of 
the  authorities  which  axe  (d  be  fixmd  in  the  books  on  the  other 
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Me  of  the  question ;  and  it  is  very  satisfactory  to  observe  that 
these  authorities,  which  are  all  of  ancient  date  (for  the  proceed- 
ing is  very  unusual  in  modem  times,)  seem  to  confirm  the  view 
which  I  had  taken,  namely,  that  in  the  present  state  of  the  pro- 
ceedings, I  as  Chancellor  had  no  jurisdiction  to  investigate  the 
merits  of  the  case. 

In  Staunfotd's  Pleas  of  the  Crown,  fo.  72,  c.  22,  this  is  stated : 
— <<  After  the  petitition  is  endorsed,  it  shall  be  delivered  to  the 
Chancellor  of  England,  and  then  shall  there  be  a  commission 
awarded  out  of  the  chancery  to  find  the  right  or  title  of  him 
that  sueth  the  petition ;  which  being  found  by  inquest,  then  he 
may  interplead  with  the  king,  and  not  before."  Now  that  is  a 
very  distinct  authority  that  there  is  no  record,  no  suit,  nothing 
but  that  which  stands  in  the  place  of  the  writ,  until  theie  be  a 
finding  by  inquisition  in  favor  of  the  party  suing,  or,  which 
dotaies  to  the  same  thfaig,  until  the  Attorney-General,  on  the  part 
of  the  ciown,  not  asking  that  an  investigation  should  take  place, 
confesses  the  facts  as  stated  on  the  petition. 

In  the  same  book,  fo.  73,  c.  22,  this  is  stated : — ''  {n  every 
petition,  whether  it  be  sued  in  the  parliament  or  elsewhere,  writs 
of  search  shall  be  awarded  to  search  the  king's  tide  'ere  the 
party  shall  interplead  with  the  king." 

According  to  this  authority,  before  a  party  can  inter- 
plead with  the  king,  there  ought  to  be,  not  only  a  Vom-  [*89] 
mission  to  inquire  into  the  title  of  the  party,  but  also  a  writ 
of  search  to  ascertain  the  title  of  the  king ;  whereas,  the  argument 
on  the  part  of  the  Attorney-General  in  this  case  is,  that  the  party 
is  to  interplead  with  the  king  not  only  before  there  is  a  writ  of 
search,  but  before  any  conunission  has  issued. 

It  is  on  the  same  principle  that  Blackstone,  3d  vol.  p.  2.56, 
states  the  course  of  proceeding : — "  That  upon  the  answer,  '  Let 
right  be  done,'  a  commission  shall  issue  to  inquire  of  the  truth 
of  the  suggestion,  after  the  return  of  which,  the  King's  Attorney 
is  at  Uberty  to  plead  in  bar,  and  the  merits  shall  be  determined 
on  issue  or  demurrer,  as  in  a  suit  between  subject  and  sub- 
ject." 

[His  Lordship  then  referred  to  Lord  Somers'  argument  in  the 
BajiI^erB'  Case,  14  State  Trials,  69 ;  Brooke's  Abr.,  tit.  Petition, 
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pi.  26  ;  and  Tiller's  Abr.,  tit.  Prerogative,  Q.  13,  3,  as  authorities 
to  the  same  effect.] 

From  all  these  authorities  it  appears  that  in  the  present  stage 
of  this  case,  that  is,  on  the  bringing  into  chancery  of  the  petition 
with  the  royal  indorsement,  <'  Let  right  be  done,"  there  is  no  suit 
or  proceeding  upon  which  any  judgment  can  be  given  until  the 
commission  be  returned  and  found  for  the  petitioner,  or  the  facts 
stated  by  him  be  admitted  by  the  Attorney-General.  Until  this 
take  place  he  has  no  locus  standi  as  against  the  crown. 

I  am,  therefore,  of  opinion  that  the  whole  duty  I  have  to  per- 
form, in  the  present  stage  of  the  case,  is  to  permit  the  party  to 
pursue  the  usual  course  for  the  purpose  of  prosecuting 
[*90]  his  suit ;  and  as  I  am  not  at  ^liberty  to  adjudicate  upon 
the  merits,  I  wholly  abstain  &om  expressing  any  opinion 
upon  them. 

The  other  case  of  Lord  Canterbury,  is  precisely  the  same  in 
point  of  principle,  and  therefore  of  course  the  same  order  must 
be  made. 

Conrniissions  were  ordered  to  issue  in  both  cases,  but  that  in 
the  first  only  was  executed,  it  having  been  arranged  in  the  se- 
cond that  the  petition  should  be  amended  in  such  a  manner  as 
to  enable  the  Attorney-General  to  admit  its  allegations  and  de- 
mur.   See  1  Phill.  306. 


\yi]  •KiDD  V.  N0RTH.[1] 

1846:  July  23;  Dee.  5. 

A  legacy  given  by  an  incomplete  testamentary  paper  held  to  be  in  inbititation  for 
two  legacies  of  greater  amount  given  to  the  same  party  by  a  previous  will  and 
codicil. 

If  an  incomplete  testamentary  paper,  made  before  the  1st  January,  1838,  contains 
internal  evidenco  of  an  intention  to  make  an  entirely  new  disposition,  and  for  that 
purpose  to  undo  all  that  had  been  done  by  a  previous  complete  will,  the  court  will 
give  effect  to  the  new  disposition  as  far  as  it  goes,  in  substitution  for  the  former, 
but  will  treat  the  former  one  as  operative  so  far  as  no  substituted  disposition  is  pro- 
vided in  its  place. 

[1]  8.  C.  U  Sim.  473. 
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The  question  in  this  case  was,  whether  a  legacy  of  £600 
given  by  an  incomplete  testamentary  paper,  which  had  been  ad- 
mitted to  probate  with  a  will  and  three  codicils  of  prior  date, 
was  in  addition  to,  or  substitution  for,  legacies  of  larger  amount 
given  by  those  instruments. 

The  will  which  was  dated  the  19th  of  July,  1830,  commenced 
as  follows : — ^  This  is  the  last  will  and  testament  of  me,  John 
Kidd  of  Liverpool,  in  the  county  of  Lancaster  :  First,  I  direct 
the  payment  of  all  my  just  debts,  my  funeral  and  testamentary 
expenses,  and  the  charges  of  the  probate  of  this  my  will,  out  of 
my  personal  estate,  which  I  confidently  hope  will  be  much  more 
than  sufficient  for  that  purpose  ;  then  I  give  and  bequeath  to  my 
son  William  Kidd  the  sum  of  £20,  to  be  paid  to  him  within  one 
month  next  after  my  decease,  whose  receipt,  notwithstanding  he 
may  not  have  attained  his  age  of  twenty-one  years,  shall  be  a 
good  discharge  to  my  executors  hereinafter  mentioned  :  I  give 
and  bequeath  unto  James  Lowe  of  Liverpool  aforesaid,  solicitor, 
and  William  Simpson  of  the  same  place,  at  present  under  arti- 
cles to  me  as  an  attorney,  the  sum  of  £500  in  trust,  to  pay  to 
my  said  son  £50  every  six  months,  until  he  has  received  the 
said  sum  of  £500,  the  first  payment  to  commence  and  be  made 
at  the  end  of  six  months  after  my  decease.  I  give  and  bequeath 
unto  the  said  William  Simpson  all  my  law  books,  office  desks, 
stools,  and  iioa  book  cases,  except  the  large  iron  chest  which 
runs  upcm  wheels,  which  I  direct  my  trustees  and  exec- 
utors to  keep  for  the  safe  custody  of  my  various  *title-  [*92] 
deeds,  until  the  whole  of  my  real,  copyhold,  and  lease- 
hold estates  are  sold  and  disposed  of;  and  after  the  same  shall 
be  so  sold  and  disposed  of,  I  give  and  bequeath  the  same  iron- 
chest,  with  the  two  keys  thereunto  belonging,  unto  the  said 
James  Lowe:  I  give  and  bequeath  to  the  said  James  Lowe  and 
William  Simpson  the  sum  of  £100  each  to  be  retained  by  them 
at  the  end  of  six  calendar  months  next  after  my  decease :  I  give 
and  bequeath  unto  John  Shaw  Leigh  my  gold  watch,  gold  chain, 
and  the  gold  seals  appended  thereto,  and  the  gold  key,  in  trust, 
for  such  of  his  sons  who  shall  first  attain  the  age  of  fourteen 
years,  then  to  be  delivered  to  him :  I  also  give  and  bequeath  unto 
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ouch  female  servants  who  may  be  in  my  senrice  at  the  time  of 
my  decease,  the  smn  of  £6  a  piece  for  mourning.'' 

The  testator  then  devised  and  bequeathed  all  his  real  and  per- 
sonal estates,  not  thereinbefore  disposed  of, — <^  in  which  personal 
estate,"  he  said,  "  I  do  hereby  expressly  include  all  the  property 
bequeathed  to  me  by  my  late  brother  TVllliam  Kidd,  and  I  do 
hereby  declare  that  the  reason  why  I  have  mentioned  this  cir- 
cumstance is,  because  it  has  been  erroneously  and  impertinently 
reported  that  I  have  no  power  to  dispose  thereof;"  to  his  friends 
the  said  James  Lowe  and  William  Simpson,  their  heirs,  execu- 
tors, ice,,  in  trust,  to  convert  the  whole  into  money,  and  to  invest 
the  proceeds  in  manner  therein  mentioned,  and  to  stand  pos- 
sessed thereof,  and  of  the  securities  in  which  the  same  should 
be,  from  time  to  time  invested  upon  certain  trusts  therein  men- 
tioned for  Elizabeth  Kidd  and  Maria  Kidd,  whom  he  described 
as  the  widows  of  his  two  relatives  William  Kidd  and  Thomas 
Kidd,  and  their  respective  children.  The  will  then  contained 
the  usual  devise  of  estates  vested  in  the  testator  as  mortgagee 
or  trustee,  and  the  usual  power  to  appoint  new  trustees 
[*93]  and  clause  of  indemnity,  *and  concluded  with  the  appoint- 
ment of  James  Lowe  and  William  Simpson  as  execu- 
tors. 

The  first  codicil,  which  bore  date  the  6th  February,  1832,  was 
as  follows : — "  This  is  a  codicil  to,  and  to  be  taken  as  part  of, 
the  last  will  and  testament  of  me  d&c.,  bearing  date  the  19th 
July,  1830,  whereas,  I  have  by  my  said  will  devised  and  be- 
queathed all  my  real  and  personal  estates  unto  James  Lowe  and 
William  Simpson,  their  heirs,  d&c.,  on  the  trusts  therein  men- 
tioned ;  now  I  do  hereby  give  and  bequeath  to  Bridget  Bibby 
of,  &c.,  in  consideration  of  her  faithful  services  to  my  late  aimt 
and  mjrself,  the  siun  of  £2000,  which  I  hereby  direct  my  exec- 
utors to  pay  to  her  within  six  months  after  my  decease,  and  to 
pay  the  duty  imposed  upon  legacies  out  of  the  residue  of  my 
estate  and  effects,  and  I  do  hereby  confirm  my  said  will." 

The  second  codicU,  which  bore  date  the  10th  November  1832, 
and  commenced  with  the  same  introductory  words  as  the  first, 
merely  revoked  the  legacy  given  by  the  will  to  William  Simp* 
son  and  the  appointment  of  him  as  one  of  the  executors. 
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By  the  third  codicil,  which  bore  date  the  10th  March,  1834, 
and  had  the  same  introductory  words,  after  reciting  from  the 
will  the  bequest  of  £200  to  Lowe  and  Simpson  in  tnist  for  his 
flon  William,  and  the  general  residuary  devise  and  bequest  to 
the  same  parties  in  trust,  and  the  appointment  of  them  as  exec- 
mors,  and  further  reciting  the  death  of  James  Lowe,  and  that 
William  Simpson  had  not  conducted  himself  to  his  (the  testa- 
toi^s)  satisfaction,  the  testator  revoked  all  the  gifts  &c.,  in  his 
will  contained,  to  William  Simpson  as  trustee  and  the  appoint- 
ment of  him  as  executor ;  and  devised  and  bequeathed 
all  his  real  estates  and  all  his  personal  ^estate,  not  given  [*94] 
or  bequeathed  by  his  will,  to  his  friends  John  North  and 
Ambrose  Lace,  their  heirs,  &c.,  on  the  trusts  in  the  will  con- 
tained, with  all  the  powers,  authorities  and  idemnities  which 
would  have  vested  in  the  said  Lowe  and  Simpson,  in  case  they 
had  been  living  at  his  death,  and  this  codicil  had  not  been  made ; 
and  in  every  other  respect  he  confirmed  his  will,  and  gave  to 
John  North  and  Ambrose  Lace  £200  each,  for  their  trouble  as 
executors. 

The  will  and  all  the  codicils,  except  the  first,  were  signed  and 
duly  attested  by  three  witnesses ;  the  first  codicil  was  signed, 
but  not  attested 

The  unfinished  testamentary  paper  which  had  neither  date 
signature,  nor  attestation,  was  in  these  words : — "  This  is  the 
last  will  and  testament  of  me  John  Kidd,  late  of  Liverpool,  but 
now  of  Roby  in  the  county  of  Lancaster,  g^itleman.  as  fol- 
lows:— ^First,  I  direct  the  payment  of  all  my  just  debts,  and  par- 
ticularly any  I  may  owe  to  my  servants  who  may  be  living  with 
me  at  the  time  of  my  decease,  my  funeral  and  testamentary  ex- 
penses, and  the  charges  of  the  probate  of  this  my  will,  out  of 
my  personal  estate,  which  I  confidently  hope  will  be  much  more 
than  sufficient  for  that  purpose ;  then  I  give  and  bequeath  unto 
my  son  William  Kidd  the  sum  of  £19  19s.  to  be  paid  to  him 
within  ten  days  after  my  decease :  I  also  give  and  bequeath  unto 
Bridget  Bibby,  my  present  servant,  if  she  shall  be  in  my  service 
at  the  time  of  my  decease,  the  sum  of  £500,  and  to  my  servant 
Joseph  Ratclifie,  if  he  shall  be  in  my  service  at  the  time  of  my 
deoQoae,  the  sum  of  £600,  to  be  paid  to  each  of  them  at  the  end 
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of  nine  calendar  months  next  after  my  decease,  free  and  clear 
from  any  duty  now  or  hereafter  to  be  imposed  upon  legacies, 
which  duty  I  direct  and  authorize  my  executors  hereinafter 

named,  to  pay  out  of  my  personal  estate :  I  give  and  be- 
[*96]    queath  imto  my  ^friends  Ambrose  Lace  and  my  partner 

William  Eaton,  both  of  Liverpool  aforesaid,  gentleman, 
the  simi  of  £300  each ;  and  to  the  said  William  Eaton,  all  my 
law  books,  office  desks  and  stools,  and  iron  book-cases  and  the 
ke3rs  thereto  respectively  belonging,  and  direct  them  to  pay  the 
legacy  duty  on  such  legacies  out  of  my  personal  estate :  I  also 
give  and  bequeath  unto  [  ]  my  gold  watch  with  the  gold 

chain,  seals  and  key  appendant  thereto,  to  be  deUvered  to  him 
free  from  legacy  duty.  I  also  give  and  bequeath  unto  such  of 
my  friends  whom  I  shall  name  to  attend  my  funeral,  and  who 
shall  attend  the  same,  the  sum  of  £19  19^.  each  for  mourning ; 
and  as  to  all  my  lands,  tenements,  hereditaments,  whether  real, 
copyhold,  or  leasehold,  or  of  whatsoever  nature  the  same  may 
be,  and  also  as  to  all  the  residue  of  my  personal  estate  and  ef- 
fects, of  what  nature  or  kind  soever  and  wheresoever  the  same 
may  be,  over  which  I  have,  or  at  the  time  of  my  decease  may 
have,  a  controlling  power,  and  also  such  term,  estate,  and  inter- 
est as  I  may  have  in  any  leasehold  estate  at  the  time  of  my  de- 
cease (and  I  do  hereby  declare  that,  in  the  bequest  of  the  resi- 
due of  my  personal  estate,  I  mean  to  include  whatever  property 
I  became  possessed  of  under  the  will  of  my  late  brother  William ; 
and  I  have  thought  it  necessary  to  make  this  declaration  on  ac- 
count of  a  certain  person  having  very  impertinently  and  fre- 
quently reported  that  I  have  no  power  to  dispose  thereof)  unto 
my  friends  the  said  Ambrose  Lace  and  William  Eaton,  their 
heirs,  administrators,  and  assigns,  according  to  the  nature  and 
quality  thereof  respectively,  upon  trust,  that  they  and  the  survi- 
vor of  them,  and  the  heirs,  executors,  administrators  or  assigns 
of  such  survivor,  shall  and  do  stand  seised  and  possessed  there- 
of, and  of  every  pan  hereof,  to,  for,  and  upon  the  several  uses, 
trusts,  ends,  interests,  and  purposes  hereinafter  mentioned,  ex- 
pressed and  declared  of  and  concerning  the  same ;  that  is  to 
say.  •  ■ 
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Bibby  remained  in  the  service  of  the  testator  [*96J 
until  his  death,  which  happened  in  March  1836. 

The  bill  was  filed  by  the  residuary  legatees  named  in  the 
will,  against  the  trustees  and  the  particular  legatees  undes  the 
several  instruments,  for  the  administration  of  the  estate. 

The  question  came  before  the  Vice-chancellor  of  England 
upon  exceptions  taken  to  the  master's  report  under  the  decree ; 
when  his  honor  held,  overruling  the  exceptions,  that  the  legacy 
of  nineteen  guineas,  given  by  the  incomplete  instrument  to  the 
testator's  son  William,  was  a  substitution  for  the  legacy  of  201. 
given  to  him  by  the  will,  and  that  the  legacy  of  600^.  given  by 
the  same  instrument  to  Bridget  Bibby,  was  a  substitution  f<»r  the 
legacy  of  51.  given  to  her  by  the  will,  and  for  the  legacy  of  2000/. 
given  tb  her  by  the  second  codiciL 

This  was  an  appeal  by  Bridget  Bibby  bom  that  decision. 

Mr.  /  Parker  and  Mr.  Freeling,  for  the  appellant,  relied  up- 
on the  difference  in  the  amoimts  o^  and  the  motives  for,  the  two 
gifts  of  2000/.  and  6002.,  the  one  being  absolute  and  apparently 
i^arded  as  a  remuneration  for  past  services ;  the  other  contin- 
gent on  the  legatee's  remaining  in  the  testator's  service  until  his 
death.  They  also  insisted  on  the  danger  of  treating  a  legacy 
given  by  an  incomplete  instrument  as  a  substitution  for  a  legacy 
of  larger  amount  in  a  prior  perfect  will,  on  account  of  the  possi- 
bility that  if  the  testator  had  completed  the  instrummt,  he  might 
in  a  subsequent  part  of  it,  have  made  some  further  disposition 
in  favor  of  the  l^[atee. 

Mr.  Bacon  and  Mr.  TiUotsanf  fiir  the  respondents,  the  residu- 
ary legatees. 

*Mr.  Hoffman  for  the  trustees.  ["^7] 

The  following  cases  were  cited. — Ehmming  v.  Ourrejfjfi) 
V.  ChUterkueklb)  St  Albania  v.  Beauderk,{c)  Attomojf 


(«)  9  &  it  St  311.  {k)  1  n.  N.  &  479.  i«)  9  Atk. 

ToL  n.  11 
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General  r.  Harley^{a)  Jackson  v.  Jackson^{b)  RiissellY.  Dixon,{c) 
Sfuisse  V.  Lord  Lowtker^{d)  Fraser  v.  Byng,{e)  Walsh  v.  Glad- 
stone,{f) 


Dec.  6. — ^The  Lord  Chancellor. — When  the  testamentary 
papers  of  which  probate  is  granted  appear  to  give  several  lega- 
cies to  the  same  persons,  it  is  often  extremely  difficult  to  ascer- 
tain what  was  the  real  intention  of  the  testator ;  and  to  attain 
that  object  as  far  as  possible,  certain  rules  have  been  laid  down 
and  nice  distinctions  taken  ;  but  such  rules  and  distinctions  are 
applicable  only  to  cases  in  which  there  is  no  internal  evidence 
of  intention ;  for  where  that  is  to  be  found,  it  must  prevail. 
Such  is  the  present  case ;  for  I  conceive  it  to  be  clear,  that  the 
last  testamentary  paper  was  intended  to  be  in  substitution  for  all 
the  others,  and  to  supersede  the  provisions  contained  in  them. 
It  is,  indeed,  incomplete ;  but  the  ecclesiastical  court  having 
granted  probate  of  it,  no  question  can  be  made  as  to  its  being 
testamentary,  and  operative  as  such  so  far  as  it  goes. 

It  is  reasonable  to  give  such  effect  to  the  incomplete  in- 
[•98]  strument,  if  it  contains  within  itself  evidence  *of  an  in- 
tention to  make  an  entirely  new  disposition,  and  for  that 
purpose  to  undo  all  that  had  been  done  before ;  but  if  the  new 
disposition  applies  only  to  part  of  the  subject-matter,  the  instru- 
ment being  upon  the  face  of  it  incomplete,  and  not  applying  to 
other  parts,  it  is  consistent  with  all  principle  to  give  effect  to  this 
intention,  so  far  as  it  is  expressed,  but  to  consider  the  first  dis- 
position as  operative,  so  far  as  no  substituted  disposition  is  pro- 
vided in  its  place. 

Many  authorities,  to  which  I  propose  shortly  to  refer,  establish 
this  doctrine  ;  but  the  first  matter  for  consideration  is,  does  the 
last  testamentary  paper  contain  within  itself  evidence  of  an  in- 
tention to  make  an  entirely  new  disposition,  and  for  that  purpose 
to  undo  all  that  had  been  before  done  ?  It  appears  to  me  very 
clear  that  such  was  the  testator's  intention. 

The  first  testamentary  paper  is  described  as  his  last  will  and 

(•)  4  Madd.  883.  (6)  9  Cox,35.  (c)  1  Coo.  &  Law,  984. 

(0  9  Ram,  494.  (t)  1  It  lb  M.  90.      (/)  IS  Sim.  9«1. 1  Pbm.990. 
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testament,  and  begins  by  diiecting  pa3rmeat  of  his  debts,  and 
makes  a  small  provision  for  his  son.  By  it  he  gave  nothing  to 
the  appellant,  except  as  she  might  answer  the  description  of  a 
female  servant  living  in  the  testator's  service  at  the  time  of  his 
death,  in  which  capacity  she  might  have  been  entitled  to  61. ; 
but  he  gave  his  law  books  to  one  Simpson,  and  his  watch  and 
seals  to  one  Leigh,  and  disposed  of  his  real  and  personal  estate 
for  the  benefit  of  Elizabeth  and  Mary  Kidd  and  their  children. 

The  second,  third,  and  fourth  testamentary  papers  are  des- 
cribed as  codicils,  and  directed  to  be  taken  as  part  of  hs  will, 
and  in  the  second  and  fourth  he  in  terms  confirms  his  will,  ex- 
cept as  thereby  altered.  By  the  second  of  these  he  gave  2000/. 
to  Bridget  Bibby  for  her  faithful  services  to  her  late  aunt 
and  to  himself  *The  third  and  fourth  related  to  the  ap-  [*99] 
pointment  of  his  executors  and  trustees. 

The  last  testamentary  paper,  upon  which  the  question  arises, 
b^an,  as  did  the  first,  with  the  words  "  This  is  the  last  will  and 
testament  of  me,"  and  again  directs  payment  of  all  his  debts. 
He  gave  192.  I9s.  to  his  son,  and  to  Bridget  Bibby,  if  she  shall 
be  in  his  service  at  the  time  of  his  death,  500/.  To  Eaton  all 
his  law  books,  and  his  watch  to  ,  not  filling  up  the 

name,  and  all  his  real  and  personal  estate  upon  trust  to  sell  and 
"  to  hold  same  upon  the  trusts  hereinafter  mentioned  ;  that  is  to 
say," — and  there  it  stopped. 

Of  this  paper  probate  has  been  granted.  It  must  therefore  be 
considered  as  testamentary,  and  an  efiectual  declaration  of  the 
testator's  intention ;  and  the  question  is,  did  he  intend  this  to  be 
an  addition  to  his  former  testamentary  dispositions,  as  all  the  in- 
termediate papers  were  declared  to  be,  or  did  he  intend  to  substi- 
tute this  last  paper  for  all  the  former  ?  for  if  he  did,  so  far  as  it 
contains  a  declaration  of  his  intention,  it  is  to  be  considered  as  a 
revocation  of  his  intention  as  before  declared  as  to  the  particu- 
lar matters,  and  as  a  substitution  of  the  new  disposition  in  its 
place. 

As  to  the  direction  for  payment  of  his  debts,  and  the  gift  of 
his  watch  and  law  books,  and  the  gift  of  the  residue  of  his  real 
and  personal  estate,  the  substitution  is  beyond  all  doubt.  And 
could  he  have  intended  that  the  former  disposition  should  stand 
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only  as  to  the  legacy  of  2000/.  to  Bridget  Bibby,  and  perhaps 
some  other  small  legacies?  If  so,  the  last  paper  cotdd  not  have 
been  his  last  will  and  testament,  which  he  tells  us  he  intended 
it  should  be  considered.  In  Jaekstm  v.  Jacksanj{a)  Mr. 
[*100]  Justice  *Buller  thought  it  too  clear  for  argument,  that 
when  a  testamentary  paper,  incomplete  as  a  will,  ap- 
peared on  the  face  of  it  to  be  intended  as  a  substitution  for  a 
former  complete  will,  the  legacies  given  by  the  latter  paper  only 
were  to  take  effect  That  case  indeed  contains  many  of  the  cir- 
cumstances of  the  present.  It  is,  as  to  the  facts,  the  case  most 
in  point  with  the  present ;  but  the  principle  is  recognized  in 
many  others,  as  the  Attorney- Oeneral  v.  Harley,{b)  Heming  v. 
Cluiterbuck  in  the  House  of  Lords,(c)  and  Fraser  v.  Byng.{d). 

So  far  as  this  question  depends  upon  the  latter  instrument  be- 
ing incomplete,  it  cannot  arise  upon  any  instrument  made  after 
the  1st  of  January  1838  ;  but  whether  legacies  are  to  be  consid- 
ered as  additional  or  substitutional,  questions  may  arise  upon 
completed  instruments. 

I  am  of  opinion  that  the  Yice-Chancellor's  judgment  was  right, 
and  that  the  appeal  must  be  dismissed  with  costs. 


[*101]  *Garmichabl  v.  Carmichael. 

1846 :  Nov.  7. 

A  party  Mied  as  axeeutor  de  mm  tort  jointly  with  the  rigfatftd  axeeator,  atatad  by  his 
anflwar,  that  ha  had*  bafora  tha  WIl  waa  filad,  aoooantad  for  hia  racaipCa  and  pay- 
manta  to  hia  oo^afondant,  aod  paid  orar  to  him  tha  balanca :  Heldt  that  aoeh 
aattlamant  wonld  not  be  binding  on  tha  plaintiff,  who  waa  beneficially  intanitad  in 
the  eatate,  and  thorefore  the  coart  refused  to  insert  in  the  decree  the  osnal  direc- 
tion as  to  not  distnibing  settled  or  stated  accounts. 

Such  a  direction  is  applicable  only  to  an  alleged  settlement  of  accounts  bat  wean 
plaintiff  and  defendant,  and  not  to  one  between  co-defendants. 

An  executor  de  wm  tort  m  sabject  to  all  tha  liabilities,  but  oatitlad  to  noaa  of  tha 
privileges,  of  an  ordinary  executor. 

(0)  3  Cox,  35.  (6)  4  Madd.  263. 

(«)  I  Bl.  N.  S.  479  (42)  1  Rum.  &  My.  90. 
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This  was  an  appeal  from  a  decree  of  the  Yice-Chancellar  of 
England,  pronounced  in  t^€t  yqar  1834,  in  a  suit  for  the  admin* 
istraticm  of  a  testator's  estate.  The  persons  named  as  executors 
having  all  renounced  probate,  tlie  tiB$tfUor's  widow  took  out  ad-* 
ministraticm  with  the  will  annexe^.  /.  The  bill  was  filed  hy  a 
daughter  of  the  testator,  who  was  benefid^Uy  interested  under 
his  will,  against  her  mother,  and  also  against  her  brother  as 
executor  de  son  tart,  the  bill  alleging  that  he  had;'  before  admin- 
istration was  granted  to  the  widow,  and  without  authority,  col- 
leeted  a  considerable  part  of  the  estate  in  Demerara,  in,  respect 
ef  which  it  prayed  an  account  against  him,  as  well  as  the  usujal 
acooimt  against  the  widow.  • ' ;  *  \ 

The  brother,  by  his  answer,  admitted  that,  being  in  Demeraia 
at  the  time  of  the  testator's  death,  he  had  collected  the  effects 
and  payed  the  debts  of  the  testator  in  the  colony ;  but  stated 
that  he  had,  before  the  bill  was  filed,  accounted  for  his  receipts 
and  payments  and  paid  over  the  balance  to  his  mother  as  ad« 
ministratrix ;  and  he  submitted  that  he  was  not  accountable  to 
the  plaintiff. 

No  evidence  was  given,  at  the  hearing,  of  the  settled  ac- 
count, and  his  honor  made  the  usual  decree  for  an  *ac-    [*10S) 
count  against  both  the  defendants,  with  liberty  to  the 
master  to  state  special  circumstances. 

After  the  decree  the  brother  died,  and  the  suit  was  revived 
against  his  personal  representative. 

The  master,  in  proceeding  under  the  decree,  gave  effect  to 
the  settled  account,  and  accordingly  found  that  nothing  was  due 
firom  the  brother's  estate ;  but  exceptions  taken  to  his  report  hav- 
ing  been  allowed,  on  the  ground  that  he  had  no  authority  to 
treat  the  account  as  settled,  the  personal  representative  of  the 
brother  presented  this  petition  of  rehearing,  insisting  that  the  de* 
eree  ought  to  have  contained  a  direction  to  the  master,  in  case 
he  should  find  any  accoimt  to  have  been  settled  between  the 
brother  and  the  administratnx,  not  to  disturb  the  same,  but  with 
liberty  to  the  plaintiff  to  surcharge  and  falsify. 

Mr.  Wood  and  Mr.  Campbdl,  for  the  appellant — ^The  admin- 
istratrix, being  the  legal  hand  to  receive  the  balance,  was  coo»« 


101  CASES  m  CHANCERY. 

1846.-— Cwmichael  ▼.  CumiehMl. 

petent  to  give  a  valid  dischaige  for  it,  and  to  settle  the  account 
on  li^ich  it  arose ;  and  consequeiUty^-if  the  appellant  had  proved 
the  settlement  of  account  at  itie-h^^ng,  he  would  have  been 
entitled  to  have  the  bill  dynlM^edr  as  against  him ;  but  that  the 
suggestion  in  the  answ^Vj^^^^S^^  unsupported  by  evidence,  is 
sufficient,  according,  to'the'  ordinary  practice,  to  entitle  him  to 
the  inquiry  whiG;^*)l6  mow  asks. 


[The  Kci^D.CiiANCELLOii. — That  is  not  an  uncommon  piac* 
tice,  w]^^*Ae  account  is  alleged  to  have  been  settled  between 
tfeuB  plaintiff  and  defendant ;  but  have  you  any  authority  for  it 
"/':*-.*  in  the  case  of  an  alleged  settlement  of  account  between 
f!lb3]  co-defendants  7  I  want  to  know,  too,  how  you  *distin- 
guish  this  case  from  one  in  which  there  are  two  execu- 
tors, and  one  dies,  and  his  representative  accounts  for  his  receipts 
with  the  survivor  ?  That  does  not  dischai^  him  from  liability 
to  account,  in  a  suit  for  the  administration  of  the-  estate ;  and 
the  authorities  show  that  an  executor  de  son  tori  cannot  say  he 
is  so,  as  against  those  who  charge  him  as  executor.  He  has  all 
the  liabilities,  but  none  of  the  privileges,  that  belong  to  that 
character.] 

At  law,  an  executor  de  son  tort  is  discharged  if  he  pays  over 
what  he  has  received  to  the  rightful  administrator  before  action 
brought;  Padget  v.  Priesty{a)  Curtis  v.  Vemcn.{b)[l]  There 
is  no  reason  why  there  should  be  a  different  rule  in  this  court. 
In  the  case  put  by  your  lordship  of  the  representative  of  a  de- 
ceased executor,  it  has  never,  we  believe,  been  decided  that  a 
settlement  of  accounts  beween  him  and  the  surviving  executor, 
if  made  fairly  and  before  bill  filed,  would  not  be  binding  upon 
the  parties  beneficially  interested  :  if  it  were  otherwise,  the  es- 
tate of  a  deceased  executor  could  never  be  discharged  without 

(a)  2  T.  R.  97.  (6)  3  T  R.  587. 

[1]  It  is  olherwiso  if  the  payment  is  made  after  suit  brought  See  Ckartit  ▼.  Vsr- 
noft,  3  T.  R.  587  ;  La^eld  v.  Layfield,  7  Sim.  179 ;  when  it  was  decided,  that 
payments  made  by  an  administrator  de  ton  tortf  pending  a  suit  for  an  aeconnt  of  aa 
intestate's  estate,  to  a  perK>n  who  took  out  administration  after  the  institution  of  tha 
iut,  and  was  thereupon  mad6  a  eo-detodant,  would  not  be  allowed. 

s 
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a  suit,  which  would  be  a  great  inconyenience.  In  this  case  the 
hardship  is  obvious,  of  calling  upon  the  appellant  to  account 
over  again  to  the  plaintiff  for  all  his  receipts  and  payments  in 
Demerara,  after  he  has  settled  with  the  administratrix,  and  de- 
Hvered  up  to  her  the  vouchers  for  his  payments  before  any  suit 
thought  ofl 


Mr.  Bacon  and  Mr.  Chapman^  for  the  plaintiff,  referred  to 
Osenham  v  C2app,(a)  Webster  v.  Webster j{b)  and  Sharland  v. 
MUdenJI^c) 

•Mr.  TFoorf  in  reply.  [nOl] 

The  Lord  Chancellor. — In  this  case  the  decree  which  is 
the  subject  of  appeal  was  made  so  long  ago  as  the  year  1834. 
The  bill  was  filed  against  the  administratrix  and  a  son  of  the 
testator,  a  brother  of  the  plaintiff,  and  who,  being  at  Demerara 
at  the  time  of  the  testator's  death,  collected  the  testator's  property 
there,  brought  it  to  this  country,  and  paid  it  over  to  his  mother, 
who  was  then  the  legal  personal  representative.  It  seeks  an  ac* 
count  not  only  against  the  mother,  but  also  against  the  son,  as 
having  acted  without  authority. 

It  appears  that  the  son  not  only  paid  over  the  amount  of  the 
property  in  his  hands,  but  also  accounted  to  the  personal  repre- 
sentative, and  it  is  said  that  the  result  of  that  account  is  binding 
yxpcfa  all  persons  claiming  under  the  testator's  will.  The  decree 
took  no  notice  of  that  settlement,  but  directed  the  ordinary  ac- 
count against  the  son  as  being  responsible  to  the  plaintiff.  The 
parties  proceeded  before  the  master  under  that  decree,  and,  until 
the  time  when  this  appeal  was  presented,  took  no  steps  for  the 
purpose  of  altering  it ;  but  finding,  on  exception  to  the  master's 
report,  that  the  court  considered  the  master  as  not  justified  in 
treating  the  account  as  settled,  they  have  now  appealed  from  the 
decree,  and  ask  that  a  direction  may  be  introduced  into  it  to  the 
effect  that,  if  the  master  shall  find  any  account  to  have  been 
settled  between  the  defendants,  he  is  not  to  disturb  it,  except  by 
allowing  the  plaintiff  to  surcharge  and  falsify. 

(c)9a&AiL309  (fr)10Vc«93.  (tf)10Jw.  171. 


104  CASES  IN  CHANCERY. 

1846.--C«niiichael  ▼.  CwmiehaeL 

Now,  in  the  first  place,  this  appears  to  me  to  proceed  on  an 
erroneous  view  of  the  practice  of  the  court  It  is  quite 
[*106]  true,  that  where  the  accountability  of  'the  defendant 
to  the  plaintiff  is  established,  and  a  settled  or  stated  ac- 
count is  suggested  by  the  answer,  it  is  the  practice  of  the  court 
to  introduce  such  a  direction  as  is  now  asked,  because  in  such  a 
case  the  direction  does  not  go  to  the  root  of  the  accountability 
of  the  party,  but  assuming  him  to  be  accountable,  it  merely  en- 
ables the  master  in  a  certain  event  to  qualify  the  mode  of  taking 
the  account  But  here,  the  account  is  alleged  to  have  been  set- 
tled not  with  the  plaintiff  but  with  a  co-defendant,  and  the  re- 
sult of  introducing  such  a  direction  in  a  case  of  that  description 
would  be,  that  there  would  be  a  decree  directing  accounts  against 
two  defendants,  and  at  the  same  time  directing  the  master  to  in- 
quire into  a  fact  which,  if  established,  would  show  that  the 
court  was  wrong  in  decreeing  an  account  againt  one  of  the  de- 
fendants at  all. 

Another  objection  to  what  is  asked  is,  that  it  would  be  estab- 
lishing this  proposition,  that  an  executor  de  son  tori,  by  settling 
with  the  personal  representative,  can  dischai^  himself  from  lia- 
bility to  the  parties  beneficially  interested  in  the  testator's  es- 
tate.(a)  And  before  I  can  do  that,  I  should  require  it  to  be 
shown  that  one  personal  representative  can  discharge  another* 
from  responsibility  to  the  parties  beneficially  interested,  by  set- 
tling accounts  with  him ;  for  an  executor  de  son  tort  is  subject 
to  all  the  liabilities  of  an  ordinary  executor. 

Uj  therefore,  the  case  were  quite  new,  and  the  suit  were  now 
before  me  for  the  first  time,  I  should  refuse  the  inquiry  as  not 
warranted  either  by  practice  or  principle.  But  if  these 
[*106]  objections  had  not  existed,  I  should  *have  hesitated  long 
before  I  acceded  to  such  an  application  after  the  length 
of  time  that  has  elapsed  since  the  decree  was  made,  without 
any  explanation  being  given  of  the  delay.  For  whether  the  in- 
quiry was  not  asked  for  at  the  hearing,  or,  being  asked  for,  was 
refused,  is  immaterial.  In  either  case,  the  party  has  been  guilty 
of  great  negligence  in  not  coming  sooner.    The  introduction  of 

M  Sm  sad  cUitiBfaMi  Tycrv.  AtS,  9  My.  dt  Cr.  89. 
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inquiries  of  this  kind  into  decrees  is  any  thing  but  a  matter  of 
course  ;  and  though  the  court  in  a  proper  case  will  do  it,  still  it 
is  a  matter  of  discretion ;  and  in  this,  as  in  all  other  cases  of 
discretion,  the  court  must  take  care  not  to  destroy  its  jurisdic- 
tion and  defeat  the  general  ends  of  justice,  from  a  desire  to  do 
justice  in  a  particular  instance.  In  this  case,  however,  the  de- 
cree authorizes  that  which  is  sufficient  to  do  justice  between  the 
parties,  and  bring  the  whole  case  before  the  court  on  further 
directions ;  for  the  master  is  to  take  the  accounts  ai^  to  be  at 
liberty  to  state  any  circumstances  specially.  And  if  the  master 
should  state,  as  a  special  circumstance,  that  an  account  was  set- 
tled between  the  co-defendants,  with  all  the  facts  connected  with 
such  settlement,  the  court  would  be  in  a  condition  to  determine 
what,  under  all  the  circumstances  of  the  case,  justice  required 

should  be  done. 

Appeal  dismissed  with  costs. 


*Gk)MPERTZ  V.  GOMPERTZ.  [*107] 

1846:  Dm.  8. 

niwtnitaoii  off  the  dvtiiietioii  between  a  diieetkm  in  a  will  which  goei  to  ent  down  or 

qnaliiy  a  pfior  abMhite  gift,  and  one  which  only  goee  to  xegnlate  the  mode  in 

which  mch  gift  ihall  be  dealt  with  and  enjoyed. 

The  question  in  this  case  arose  on  the  construction  of  the  re- 
siduary clause  in  the  testator's  will,  which  was  in  these  words : 
^  The  residue  of  my  effects  I  dispose  of  as  follows :  my  sons  to 
have  two  shares  each,  and  my  daughters  to  hare  one  share  each ; 
the  children  of  my  late  daughter  Elizabeth  Cohen  to  have  one 
share  among  them  for  their  mother's  one  share ;  but  if  my  sons 
should  think  proper  to  give  my  daughters  3000/.  sterUng  te  each 
of  them,  for  one  share  of  the  residue,  I  give  my  sons  the  option 
either  to  give  my  daughters  3000/.  or  one  share ;  but  my  son-in- 
law  A.  B.  Ck>hen  shall  have  the  benefit  of  the  children  of  my 
late  daughter  Elizabeth  Cohen,  either  to  take  one  share  or  3000/. 
for  her  children  for  the  residue  share.  And  that  I  give  to  my 
sons  and  daughters  of  the  residue,  it  is  my*wiil  te  be  in  this 

manner : — ^my  daughters  only  to  have  the  interest  of  the  one 
Vol.  n.  18 
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share  during  their  lives  and  after  their  deaths  shall  become  to 
their  lawful  heirs,  and  one  share  of  the  two  shares  of  each  of  my 
sons  of  the  residue  shall  only  have  the  interest  of  their  one  share 
during  their  Uves,  and  after  their  deaths,  shall  become  to 
their  lawful  heirs.  My  sons  shall  have  time  to  consider,  three 
years,  if  they  will  give  my  daughters  one  share  or  3000/.  each, 
which  is  meant,  the  interest  of  the  said  sum  only  The  two 
shares  of  my  sons  of  the  residue  is  meant  one  at  their  own  dis- 
posal, ancl^the  one  share  only  the  interest  during  their  lives,  and 
ray  daughters  only  the  interest  of  their  own  share  of  the  residue, 

or  of  the  3000Z.  of  the  residue."(a) 
[•108]  *The  testator  had  five  sons  and  five  daughters.  By 
the  decree  in  a  former  suit,  the  share  of  Mrs.  Hollander, 
one  of  the  daughters,  who  had  then  no  children,  had  been  di- 
rected to  be  carried  over  to  her  separate  account,  the  interest  to 
be  paid  to  her  for  life,  with  liberty  to  any  party  to  apply.  On 
her  death,  without  children,  in  July,  1844,  the  question  arose, 
whether  her  share  belonged  to  her  husband  as  her  administrator 
or  to  the  next  of  kin  of  the  testator.  This  suit  was  instituted  by 
the  next  of  kin,  to  decide  that  question.  At  the  hearing  of  the 
cause  before  the  Vice-Chancellor  of  England,  his  Honor  decreed 
the  fund  to  the  next  of  kin. 
This  was  the  husband's  appeal  from  that  decision. 

Mr.  Walker,  for  the  Respondents,  having  briefly  stated  the  case 
the  Lord  Chancellor  called  upon  the  counsel  for  the  appellant 

Mr.  J,  Parker  and  Mr.  Speed,  for  the  appellant,  contended  that 
there  was  an  absolute  gift,  in  the  first  instance,  of  an  integral 
share  to  each  of  the  testator's  daughters,  and  that  the  subsequent 
directions  as  to  their  children  were  not  added  with  a  view  to  re- 
serve any  contingent  benefit  to  his  own  estate,  in  the  event  of 
any  of  the  daughters  dying  without  children,  but  merely  for  the 
purpose  of  carrying  out  more  eflectually  his  intentions  of  bounty 
towards  his  daughters  and  their  children,  if  they  should  have 
any;  and  they  relied  on  Whittd  v.  DudinJiJb)  Mayor  v. 
Townsend^ifi)  Campbell  v.  Brownrigg,[d)  Hidme  v.  JE2u2me,(«) 

(0>  This  ii  extracted  literally  iVom  the  copy  of  the  wiD  nied  at  tho  heaiiog 

(»)  2  J.  &  W;  279.        (e)  3  Boav.  443.        (if;  1  FhilL  301.         (<)9Sin.644 
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observing,   also,  that  this  'construction  of  the  clause    [*109] 
was  strengthened  by  the  circumstance  that  it  was  a  dis- 
position of  residue. 

The  Lord  Chancellor. — ^I  think  the  Tice-Chancellor  right 
in  the  construction  which  he  has  put  on  this  clause,  and  that 
after  the  death  of  the  daughter  without  children  her  share  went 
to  the  testator's  next  of  kin.  The  cases  referred  to  all  proceeded 
on  the  same  principle,  but  which  is  not  applicable  to  the  present 
case.  In  those  cases,  there  was  a  gift,  and  then  a  direction  as 
to  the  manner  in  which  the  legacy  was  to  be  invested  and  ap- 
plied for  the  benefit  of  the  legatee ;  not  a  diminution  or  qualifi- 
cation of  the  original  gift,  but  merely  a  direction  as  to  the  mode 
in  which  it  was  to  be  dealt  with  and  enjoyed  in  a  certain  event. 
But  here  I  consider  the  directions  contained  in  the  latter  part  of 
the  clause  as  a  diminution  of  the  original  gift,  and,  therefore, 
that  whatever  interest  is  not  exhausted  by  the  gift  as  so  di- 
minished, remains  the  property  of  the  testator. 

It  is  quite  true  that  the  first  sentence  might  raise  a  question ; 
for  the  testator  divides  his  property ^nto  shares,  and  says,  "my 
daughters  to  have  one  share,  my  sons  two ;"  and  if  he  had 
afterwards  done  no  more  than  direct  how  the  shares  so  given 
were  to  be  laid  out  and  enjoyed,  the  case  would  have  fallen 
within  the  principle  of  those  cited ;  but  the  subsequent  directions 
relate  not  to  that,  but  to  the  nature  and  substance  of  the  gift 
itself.  For  whenever  in  the  course  of  these  directions  the  tes- 
tator refers  to  the  shares  of  his  daughters,  it  is  always  accom- 
panied with  an  explanation  of  the  sense  in  which  he  means  to 
ase  the  word ;  that  is,  a  life  interest  only,  with  remainder  to 
their  children.  To  such  a  case,  it  is  clear,  that  the  prin- 
ciple on  which  the  appellant  relies  *does  not  apply,  and,  [*110J 
therefore,  being  of  opinion  that  the  Vice-Chancellor's 
decision  was  right,  I  must  dismiss  the  appeal. 
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Where  the  aufwer  to  a  bill  for  an  account  aets  np  a  eonnter  daim,  m  to  which  H  ii 
doabtfhl  whether  it  would  or  would  not  be  a?ailable  to  the  deftmdant  m  an  item  of 
dischaife  under  the  genend  acooont  directed  by  the  decree,  the  ooort»  ae  the  wtAt 
eoune,  will  make  it  the  subject  of  a  special  inquiry. 

A  testator  by  his  will  gave  an  annuity  to  his  daughter  for  her 
separate  use,  and  subject  thereto,  devised  and  bequeathed  all  the 
rest  of  his  property  to  his  son,  whom  he  appointed  his  executor. 

The  bill  was  filed  by  the  daughter  against  her  brother,  pray- 
ing an  account  of  the  testator's  estate,  and  of  the  arrears  due  to 
her  in  respect  of  the  annuity.  The  defendant  by  his  answer 
stated,  that  shortly  after  the  testator's  death,  he  went  to  live 
with  his  sister  (who  was  married,  but  living  separate  from  her 
husband,)  at  a  house  where  she  then  resided,  that  it  was  then 
agreed  that  they  should  bear  the  expenses  of  their  establishment 
jointly,  and  that  they  had  continued  for  several  years  to  live  to- 
gether accordingly ;  but  that  he  had  nevertheless  paid  all  those 
expenses  himself;  and  he  insisted  that  his  sister's  share  of  what 
he  had  so  paid  should  be  deducted  from  the  amount  of  arrears 
due  to  her  in  respect  of  the  annuity. 

No  evidence  was  adduced  in  support  of  that  statement. 

At  the  hearing  of  the  cause  before  the  Vice-Chan- 
[*111J  cellor  of  England,  his  honor  directed  the  usual  •ac- 
counts of  the  testator's  estate,  and  an  account  of  what 
was  due  to  the  plaintiff  for  the  arrears  of  her  annuity,  but  did 
not  direct  any  special  inquiry  on  the  subject  of  the  defendant's 
counter-claim. 

In  proceeding  under  the  decree  in  the  master's  office,  the  de- 
fendant carried  in  a  state  of  facts  relative  to  his  counter  claim, 
and  exhibited  interrogatories  for  the  exammation  of  the  plaintiff 
in  support  thereof,  which  the  master  allowed ;  but  exceptions 
taken  by  the  plaintiff  to  the  master's  certificate  having  been 
allowed  by  the  Vice-Chancellor  of  England,  the  defendant  appeal- 
ed from  the  decree,  insisting  that  the  agreement  alleged  in  his 
answer  ought  to  have  been  made  the  subject  of  a  special  inquiry. 
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The  Lord  Chancellor  at  this  stage  of  the  argument  inti- 
mated an  opinion  that  the  decree,  as  it  stood,  was  sufficient  for 
the  defendant's  purpose,  without  the  addition  of  any  special  in- 
quiry, inasmuch  as,  if  the  agreement  suggested  by  the  answer 
were  proved,  the  payment  by  the  defendant  of  the  plaintiff's 
proportion  of  the  expenses  of  the  joint  establishment  would  be  a 
payment  on  account  of  her  annuity,  and  available  as  such  in 
taking  the  account  actually  directed ;   for  the  annuity,  being 
given  to  her  for  her  separate  use,  would  be  liable  to  her  share  of 
the  expenses  without  any  express  contract  for  the  purpose; 
Murray  v.  Barlee,{a)    If,  therefore,  the  decision  of  the  Vice- 
Chancellor  upon  the  exceptions  had  turned  on  the  point  stated 
by  the  counsel  for  the  appellant,  the  appeal  ought  to  have  been 
from  that  order  and  not  from  the  decree ;  but,  as  it  was  clear  that 
the  question  must  be  determined  in  some  shape  or  other 
before  the  amount  of  the  arrears  due  to  the  *plaintiff    [*112] 
could  be  finally  taken,  his  lordship  gave  leave  to  the 
appellant  to  amend  his  petition  of  appeal  for  the  purpose  of 
bringing  bodi  questions  under  his  review  in  an  alternative  form. 

Dec  \sU — ^The  petition  was  accordingly  amended ;  and  on 
the  case  coming  on  again,  and  the  whole  matter  both  of  the 
decree  and  the  order  being  opened. 

The  Lord  Chancellor,  after  expressing  an  opinion  that 
there  were  some  parts  of  the  interrogatories  which  went  too  far, 
said,  that  on  further  consideration  of  the  decree,  he  thought  an 
an  inquiry  ought  to  have  been  directed,  for  that  wherever  it  was 
doubtful  whether  a  particular  claim  raised  by  an  answer  was  or 
was  not  included  in  a  general  account  directed  by  the  decree, 
the  safer  course  was  to  make  it  the  subject  of  a  special  inquiry, 
and  that  the  Vice-Chancellor  would  probably  have  done  so  if 
the  point  had  been  pressed.  The  proper  course  would  therefore 
now  be  to  vary  the  decree  by  inserting  an  inquiry  whether  there 
was  any  such  agreement  as  stated  in  the  answer,  and  what,  if 
any  thing,  was  due  to  the  defendant  under  it 

(«)  3  Mylne  k.  Or.  909. 
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Mr.  J.  Parker  and  Mr.  RoU  appeared  for  the  appellant 
Mr.  Stuart  and  Mr.  C.  Barber  for  the  respondent 


[M13]  ^Chuck  v.  Cremer. 

1846:  Decl. 

An  order  of  the  oooit  of  which  the  party  afiected  by  it  has  notice,  thoo^^  not  te« 
mally  served  upon  him,  is  not  to  be  disregarded  or  treated  by  him  as  a  nnllity, 
however  certain  it  may  be  that  the  order  is  etroneous,  and  would,  upon  a  proper 
application  for  that  purpose,  be  discharged. 

This  was  an  application  to  discharge  an  attachment  issued 
by  the  plaintiff  against  the  defendant  for  want  of  an  answer, 
and  to  dischaige  an  order  of  the  Yice-Chancellor  of  ESngland  re- 
fusing a  similar  motion  with  costs. 

The  time  for  answering  the  bill  having  expired  on  the  1st 
June,  the  defendant  took  out  a  warrant  before  the  master  for  far- 
ther time.  On  the  attendance  before  the  master  on  the  4th  June, 
the  return  day  of  the  warrant,  it  was  arranged  by  consent  that 
the  defendant  should  have  a  month's  further  time  from  the  1st 
June,  and  the  master  endorsed  the  warrant  accordingly ;  but  the 
master's  clerk  by  mistake  drew  up  the  order,  dating  it  the  4th 
June,  as  an  order  for  a  month's  time,  without  stating  from  what 
day  the  month  was  to  begin.  A  copy  of  the  order  so  drawn  up 
was  sent  by  post  by  the  defendant's  solicitor  to  the  plaintiff's  on 
the  11th  June,  and  a  few  days  after,  the  defendant's  solicitor 
meeting  the  clerk  of  the  plaintiff's  solicitor  in  the  street,  and 
mentioning  that  the  order  had  been  forwarded  to  him  by  post, 
the  clerk  said,  "  Then  I  dare  say  it  has  found  its  way  to  my  file." 
The  plaintiff,  however,  treating  the  order  as  if  it  had  been  cor- 
rectly drawn  up  according  to  the  agreement,  in  which  case  the 
extended  time  for  answering  would  have  expired  on  the  28th 
June,  wrote  to  the  defendant's  solicitor  on  the  27th,  stating  that 
unless  the  answer  were  filed  on  the  following  day,  he 
[*114]  should  issue  an  attachment:  the  answer  *not  being  filed, 
the  attachment  in  question  was  issued  on  the  30th. 
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Mr.  Js.  Parker  and  Mr.  Danielj  for  the  motion,  cited  WUkins 
V.  Stevens.(ja) 

Mr.  RoU,  and  Mr.  Kinglakey  contrti,  insisted,  first,  that  a  party 
who  complained  of  irregularity  in  his  adversary  was  bound  to 
show  that  his  own  proceedings  had  been  perfectly  regular,  which 
the  defendant  had  not  done,  having  neither  entered  the  order 
with  the  clerk  of  records  and  writs,  nor  duly  served  it,  and  that 
the  plaintiff  had  a  right  to  presume  that  the  order  would  be,  and 
had  been,  drawn  up  in  conformity  with  the  agreement  of  the 
parties  and  the  master's  endorsement,  and  that  he  was  not  boimd 
to  take  any  notice  of  a  copy  of  an  order  sent  to  him  by  post  and 
varying  from  those  terms :  secondly,  which  they  said  was  the 
ground  of  the  Vice-Chancellor's  refusal  of  the  motion,  that  the 
order  having  been  obtained  on  the  defendant's  appUcation  and 
for  his  own  benefit,  he  was  bound  to  see  that  it  was  correctly 
drawn  up  according  to  the  terms  agreed  on,  and  that  his  avail- 
ing himself  of  the  error  instead  of  immediately  applying  to  have 
it  set  right  as  soon  as  he  discovered  it,  was  a  fraud  on  the  court 
as  well  as  on  the  plaintiff,  of  which  the  defendant  ought  not  to 
be  allowed  to  take  advantage. 

The  Lord  Chancellor  (without  hearing  a  reply)  said,  that 
the  circumstance  of  the  order  not  having  been  entered  was  im- 
material ;  for  that  a  party,  knowing  that  a  certain  order  had 
been  made,  was  not  the  less  bound  to  respect  it  because 
it  had  not  been  entered.  As  to  *the  mistake  (for  it  was  [*116] 
not  even  suggested  that  it  was  not  a  mistake,  or  that  any 
thing  was  done  to  mislead  the  master)  it  was  the  mistake  of  the 
master's  clerk ;  an  order  not  corresponding,  it  is  true,  with  the 
agreement  between  the  parties,  but  yet  an  order  of  the  court  was 
drawn  up,  and  was  existing ;  and  there  was  proof  of  knowledge 
on  the  part  of  the  plaintiff's  solicitor  that  there  was  an  order  in 
his  possession,  so  that  he  could  not  plead  the  want  of  formal 
service  as  an  excuse  for  disregarding  it.  Under  these  circum- 
stances,  hia  solicitor  thought  proper  to  treat  the  order  as  a  n  uUity. 

(a)  ]^  Sim.  617 
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A  solicitor,  however,  was  not  to  form  his  own  ojHnion  as  to 
whether  an  order  was  right  or  wrong :  as  long  as  the  order  stood 
it  was  to  be  respected.^]  The  issuing  of  the  attachment,  there* 
fore,  before  the  period  mentioned  in  the  order  had  expired  was 
an  improper  proceeding,  and  he  should  dischai^e  it,  however 
certain  it  might  be  that  an  application  to  discharge  the  order 
would  succeed. 

Attachment  discharged. 


[*116]  *Ik  thb  Matter  of  Wsbb. 

1846:  Dec& 

A  bastard,  tenant  for  life  of  real  eetatee*  being  fbond  Itmatie,  lea?e  wia  giren  to  hie 
natoFBl  danghter,  who  had  reaided  with  him  tip  to  the  time  of  hii  eonfinamenty  to 
cany  in  proponb  for  a  committee  of  the  eatate  aa  well  aa  of  the  penoii«  as  a 
check  upon  the  remainder-men. 

The  inquisition  taken  under  the  commission  issued  in  this 
case(a)  having  found  that  Mr.  Webb  (the  subject  of  it,)  was  of 
unsound  mind,  the  matter  now  came  on  again,  upon  the  petition 
of  the  infant  tenant  in  tail  in  remainder,  praying  that  notwith- 
standing the  order  of  July  last,  the  master  in  lunacy  might 
proceed  in  the  appointment  of  committees  of  the  person  and  es- 
tate under  the  general  orders  in  lunacy ;  and  a  cross  petition  by 
the  lunatic's  natural  daughter,  prajring  that  she  might  be  allowed 
to  carry  in  proposals  for  that  purpose. 

(«)  AnU,  p.  10. 

[1]  That  a  apeotal  order  entered  onder  the  direction  of  the  conrt,  although  in  yio- 
lation  of  one  of  its  standing  rules,  cannot  be  disregarded  by  the  parties,  or  the  officen 
of  the  court,  so  long  as  it  remains  in  force,  seo  Osgood  ▼.  JotZtn,  3  Paige,  195 ; 
Studtoell  y.  Palmer,  5  Paige,  166;  Jaekoon  v.  Jae&soii,  3  Cow.  73.  That  the 
court,  upon  special  appUcatioD,  may  dkregard  an  order  imgularly  obUinedi  see  Dt 
OsiMMT.  Hmmmh  I  Bavell  A  Myfaie,  494 ;  SimdwtU  ▼.  P«lnsr,  5  Pluffi,  16& 
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Mr.  RcmUlgj  for  the  petition,  did  not  oppose  the  prayer  of  the 
cross  petition. 

Mr.  Js.  Parker^  for  the  cross  petition. 

The  Lokd  Chancellor,  after  noticing  that  there  was  no  le- 
gal relationship  in  either  of  the  parties,  said  it  was  clear  that 
the  daughter  ought  to  have  a  Toice  in  the  appointment  of  the 
committee  of  the  person  ;  and  as  to  the  estate,  although  the  ten- 
ant in  remainder  was  most  interested  in  the  management  of  the 
estate,  yet  it  was  right  that  the  person  representing  that  interest 
should  be  checked  on  behalf  of  the  parties  who  might  ultimately 
become  entided  to  the  lunatic's  personal  estate.  The  daughter, 
therefore  should  be  at  liberty  to  bring  in  proposals  both  as  to  the 
penon  and  estate^l] 


*DvKE  OF  Leeds  v.  Earl  of  Amherst  and  others.[2]  [*117] 

1846:  Nov.  17, 18, 19. 

Tlie  itatatoiy  rale  which  giyee  to  a  remainder-man  twenty  yean  from  the  time  when 
his  title  noeniea  in  poweanon,  for  bringing  an  action  or  rait  for  the  property,  appliee 
to  a  chum  for  eompeiHation  for  eqnitaUe  waate,  aa  well  as  to  a  dalra  to  the  land 
itaelll  And  therefore  an  aoooant  of  equitable  waste  was  decreed  against  the  estate 
of  the  tenant  for  life  thirty-eight  yean  after  the  waste  was  committed,  the  title  of 
the  plamtiff,  as  remainder-man  in  tail,  haying  accrued  within  twenty  yean  before 
the  filing  of  the  bill. 

Upon  a  ciaim  to  a  compensation  for  equitable  waste,  the  court  does  not  consider 
whether  the  act  eompbuned  of  was  or  was  not  a  sound  exercise  of  discretion  with 
reference  to  the  state  of  the  property  and  to  the  interests  of  the  family  to  which  it 
bekmgii,  for  a  tenant  for  life  has  no  right  to  alter  the  nature  of  property  belonging 
to  another  person. 

DBtmetion  between  acquiescence  and  the  release  of  a  right 

This  was  an  appeal  by  the  defendants  fiom  a  decree  of  the 
Yice-Chancellor  of  England,  directing  an  account  to  be  taken 
of  the  benefit  and  profits  derived  by  the  late  Duke  of  Leeds 

[1]  See  note  1,  anttt  page  19.  * 

[9]  a  C.  before  V.  C.  14  Shn.  357. 

Vol.  n.  13 
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from  certain  acts  of  equitable  waste  committed  by  him  on  the 
family  estate  of  Kiveton,  and  payment  of  the  amount  of  such 
benefit  and  profits,  with  interest  at  4  per  cent,  from  the  time  of 
his  death,  out  of  his  assets. 

The  estate  in  question  was,  upon  the  marriage  of  the  late 
Duke,  settled,  together  with  others,  to  the  use  of  himself  for  life, 
without  impeachment  of  waste,  with  remainder  to  his  first  and 
other  sons  in  tail  male,  with  divers  remainders  over.  The  al- 
leged acts  of  waste  consisted  in  pulling  down  the  ancient  family 
mansion-house,  and  cutting  a  quantity  of  the  ornamental  timber 
in  the  park.  That  was  done  in  the  year  1808 ;  the  plaintifl^ 
who  was  the  eldest  son  of  the  marriage  and  the  first  tenant  in 
tail  under  the  settlement,  being  then  nine  years  old.  On  his 
coming  of  age  in  the  year  1819,  he  joined  his  father  in  sufieiing 
recoveries  of  the  settled  estates,  by  which  they  were  conveyed 
to  such  uses  as  the  father  and  son  should  jointly  appoint ;  and, 
in  default  of  appointment,  to  the  old  uses.  In  1828,  the  plaintiff, 
having  married  against  his  father's  wishes,  an  estrangement  be- 
tween them  ensued,  which  continued  during  the  rest  of 
[•118]  the  father's  life-time.  In  the  year  •1838  the  late  Duke 
died,  having  by  his  will  devised  and  bequeathed  all  his 
unsettled  property,  subject  to  an  annuity  to  the  Duchess  dow- 
ager, to  his  son-in-law  and  his  children,  leaving  to  the  plaintiff 
nothing  but  the  settled  estates.  Shortly  afterwards,  this  suit 
was  instituted  against  the  trustees  and  the  parties  beneficially 
interested  under  the  late  Duke's  will. 

The  claim  was  resisted  by  the  defendants  upon  two  grounds ; 
first,  That  the  alleged  acts  of  waste  were  an  improvement  to  the 
estate,  of  which  the  plaintiff  was  actually  enjoying  the  benefit : 
secondly.  That,  considering  the  length  of  time  which  had  elapsed 
since  the  acts  were  committed  and  the  other  circumstances  of  the 
case,  the  plaintiff  having  never  objected  to  what  had  been  done, 
or  made  it  a  ground  of  claim  during  his  father's  lifetime,  must 
be  taken  to  have  acquiesced  in  it,  and  to  have  waived  all  claim 
in  respect  of  it,  if  he  ever  had  any. 

Tn  reference  to  the  first  ground  of  defence  it  appeared  that  up- 
on Kiveton  House  <being  pulled  down,  the  park  had  been  con- 
TBTted  into  a  farm,  which  had  ever  ainoe  been  let  at  a  yearly 
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iMit  of  between  7002.  and  8002. ;  and  seveial  witnesses,  who 
were  acquainted  with  the  family  at  the  time,  deposed  that,  in 
their  opinion,  the  dismanthng  of  the  house  and  park  was  a  pru- 
dent step  both  for  the  Duke  and  those  who  were  to  follow  him, 
as  there  was  another  mansion,  Homby  Castle,  in  the  same 
county,  where  the  family  had  ever  since  resided,  and  the  fam- 
Oy  estates  were  inadequate  to  support  both. 

As  to  the  other  ground  of  defence,  it  appeared  that  in  the  re- 
covery deeds  of  the  year  1819  no  allusion  was  made  to  the  acts 
in  question ;  but  the  plaintiff  having  been  at  that  time 
abroad  with  his  father,  and  the  deeds  *having  been  pre-  [*119] 
pared  by  the  father's  solicitor  without  any  separate  legal 
adviser  being  consulted  on  the  part  of  the  plaintiff,  that  circum- 
stance was  not  much  relied  on.  It  further,  however,  appeared 
that  the  plaintiff  had,  on  various  occasions  between  that  time 
and  his  marriage,  concurred  with  his  father  in  raising,  under 
the  joint  power  of  appointment,  sums,  amounting  to  25,000/.,  for 
the  benefit  of  his  father,  and  7000/.  for  the  purchase  of  a  com- 
mission in  the  army  for  himself;  and  that  in  the  course  of  a  pro- 
tracted negotiation,  which  took  place  after  the  plaintiff's  mar- 
riage, between  himself  and  his  father,  with  a  view  to  an  adjust- 
ment of  their  differences  and  a  further  re-settlement  of  the  famr 
ily  estates,  although  the  sums  which  he  had  concurred  in  raising 
for  his  father's  benefit  were  repeatedly  put  forward  by  the  plain- 
tiff as  a  ground  for  stipulations  beneficial  to  himself,  the  only 
occasion  on  which  the  acts  of  which  now  complained  of  were 
referred  to,  was  in  a  written  proposal  submitted  by  his  legal  ad- 
visers to  the  late  duke,  in  which,  after  stipulating  that,  in  the 
event  of  the  plaintiff's  surviving  his  father  and  dying  without  a 
male  heir,  his  wife  should  be  entitled  to  Homby  Castle  diuing 
her  life,  '^  there  being,  in  consequence  of  Kiveton  House  having 
been  pulled  down,  no  other  residence  upon  the  estate  fit  and  pro* 
per  for  a  dowager  Duchess  to  reside  in,"  there  was  the  following 
passage : — "  The  Marquis,  in  adverting  to  pulling  down  Kiveton 
House  and  disposing  of  the  materials,  ornamental  timber  &c^ 
is  not  desirous  of  founding  thereon  any  specific  claim ;  but  he 
cannot  but  think,  in  the  ultimate  arrangement,  due  consideration 
should  be  had  to  this  circumstance,  there  being  no  house  left  on 
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the  estate  fit  for  an  eldest  son's  lesidence."  The  negotiation  was 
nltimately  broken  off  without  coming  to  any  result ;  but  the  late 
Duke  afterwards,  of  his  own  accord,  paid  off  the  25,0002.  which 

had  been  raised  for  his  benefit  out  of  the  settled  estates. 
[*120]        'A  third  ground  of  defence  taken  by  the  answer  was, 

that  the  late  duke  had  expended,  in  draining  and  other 
permanent  improvements  on  the  Kiveton  estate,  sums  consider- 
ably exceeding  in  amount  what  he  had  received  from  the  acts  of 
waste  complained  of;  but  this  allegation  was  not  supported  by 
any  evidence. 

The  argument,  on  the  hearing  of  the  appeal,  turned  almost 
exclusively  on  the  second  ground  of  defence* 

Mr.  Bethell  and  Mr.  Lloyd,  for  the  plaintiff,  compared  the  case 
to  one  of  forfeiture  by  a  tenant  for  life,  in  which  the  lemaindeiv 
man  had  two  periods  of  twenty  years  for  making  his  claim,  one 
commencing  from  the  forfeiture,  and  the  other  from  the  accruer 
of  his  own  title  in  possession. 

They  also  observed,  that  the  plaintiff  eould  not  be  expected 
to  have  enforced  his  claim  during  the  lifetime  of  his  father,  in- 
asmuch, as  he  had  then  only  a  contingent  interest  in  it ;  for  even 
had  he  succeeded,  the  amoimt  would  only  have  been  ordered 
into  court  to  follow  the  uses  of  the  settlement,  and  if  the  plain- 
tiff had  not,  by  surviving  his  father,  acquired  a  right  to  bar  the 
subsequent  limitations,  he  would  never  have  become  entitled  to 
the  fund.    Powlett  v.  Dudiess  of  Bolton.{a) 

Mr.  Stuart,  Mr.  James  Parker,  and  Mr.  O.  Russdl  for  the 
appellants. — ^This  is  too  stale  a  demand  for  a  court  of  equity  to 
enforce.  The  analogy  of  the  double  remedy  allowed  in  cases 
of  forfeiture  of  an  estate  does  not  apply.  There  the  remainder- 
man is  allowed  two  remedies,  because  he  has  two  es- 
[•121]  tates,  one  accruing  by  the  ^forfeiture,  and  another  by  the 
original  limitation ;  whereas  here  it  is  the  same  demand 
throughout.  In  Harrison  v.  HoUins,{a)  it  was  held,  that  if  a 
mortgagee  enter,  during  the  lifetime  of  the  tenant  for  life  of  the 

(•)  3  Vfl»  374.  (ft)  1  a  At  St  471. 
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equity  of  redemption,  and  lemain  in  possession  for  twenty  yean, 
without  acknowledgment  of  the  mortgagee's  title,  the  remain- 
derman is  barred,  because  he  might  have  brought  his  title  to  re* 
deem  at  any  time  during  the  twenty  years. 

[The  Lord  Chancellor. — That  is  where  the  mortgage  is 
prior  to  the  settlement.  The  mortgagee's  title  is  derived  from 
the  owner  of  the  inheritance,  and,  of  course,  cannot  be  affected 
by  the  mode  in  which  the  mortgagee  may  afterwards  devise  his 
estate.] 

In  Bennett  v.  CoUetfj{b)  where  a  father  was  bound  to  renew  a 
lease,  but  had  omitted  to  do  so.  Lord  Brougham  puts  the  son's 
right  to  renew  upon  the  impossibility  of  his  filing  a  bill  with 
any  effect  during  the  lifetime  of  his  father.  So,  in  this  case,  the 
court  will  look,  not  to  the  time  when  the  plaintiff's  title  accrued 
in  possession,  but  to  the  time  when  he  first  knew  of  the  acts  on 
which  he  had  founded  his  claim ;  and  it  is  not  disputed,  that 
he  knew  of  them  as  early  as  the  year  1819,  if  not  sooner.  His 
omission  to  found  any  express  and  formal  claim  upon  them 
from  that  time  to  the  year  1838,  notwithstanding  the  many 
transactions  and  negotiations  which  took  place  between  him  and 
his  father  in  reference  to  the  estates,  can  be  accoimted  for  only 
on  the  supposition,  that  he  had  from  the  first  acquiesced  in  the 
propriety  of  what  his  father  had  done,  and  had  resolved 
to  found  no  claim  upon  it  This  court  looks  •with  [*122] 
great  jealousy  at  claims  postponed  until  they  cannot  be 
as  effectually  resisted  as  if  they  had  been  made  sooner  ;(a)  and 
this  is  a  case  in  which  the  court  ought  to  be  peculiarly  tenacious 
of  that  principle ;  for  if  the  acts  of  waste  complained  of  were 
done,  as  they  appear  to  have  been  here,  in  the  exercise  of  a 
sound  discretion  and  for  the  benefit  of  the  estate,  it  is  highly 
probable,  that  the  party  who  committed  them  would,  from  the 
same  motive,  although  only  tenant  for  life,  have  expended  sums 
in  the  permanent  improvement  of  the  estate,  which,  if  a  claim 
of  this  kind  were  made  in  his  lifetime,  he  might  be  in  a  condition 
to  prove  and  take  credit  for,  but  of  which,  after  his  death,  no 
evidence,  as  in  the  case  here,  might  be  attainable. 

(«>  a  My.  &  K.  S95.  (A)  Beatfty,  9H. 
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Mr.  BetheU  in  leply. 

Nov.  20. — ^The  Lord  Chancellor. — I  have  looked  through 
the  papers  in  this  case,  not  from  any  doubt  I  entertained  during 
the  argument,  but  in  order  to  see  whether  any  thing  suggested 
itself  beyond  what  had  struck  my  mind  at  the  time  it  was  dis- 
cussed ;  the  result,  however,  has  only  been  to  confirm  the  opin- 
ion I  then  formed,  that  there  is  no  ground  for  impeaching  this 
decree. 

The  claim  is  for  an  account  of  equitable  waste  committed  by 
the  plaintiff's  father,  while  in  possession  of  the  family  estates  as 
tenant  for  life.  An  old  family  mansion-house  was  demolished, 
and  a  quantity  of  timber  in  the  park,  admitted,  to  a  certain  ex- 
tent at  least,  to  have  been  ornamental  timber,  was  cut  down. 
Whether  that  was  a  judicious  arrangement  or  not  for 
[*123]  the  family,  *it  is  quite  immaterial  to  inquire,  for  a  tenant 
for  life  has  no  right,  whatever  may  be  his  opinion  upon 
that  point,  to  alter  the  nature  of  property  belonging  to  another 
person ;  and  therefore  even  admitting  all  that  is  alleged  by  the 
defendants  as  to  that,  the  owner  of  the  estate  is  entitled  to  be  re- 
imbursed the  proceeds  of  that  equitable  waste.  As  to  the  gene- 
ral right,  therefore,  of  the  Duke  to  compensation  for  the  waste 
committed  upon  his  estate,  there  is  no  doubt ;  the  only  question 
is,  whether  any  thing  has  occurred  to  deprive  him  of  that  right 

Several  grounds  were  suggested  for  that  purpose :  First,  ac- 
quiescence. Now,  acquiescence  is  not  the  term  which  ought  to 
be  used.  If  a  party,  having  a  right,  stands  by  and  sees  another 
dealing  with  the  {nroperty  in  a  manner  inconsistent  with  that 
right,  and  makes  no  objection  while  the  act  is  in  progress,  he 
cannot  afterwards  complain.[I]    That  is  the  proper  sense  of  the 

[1]  Thk  principle  has  been  recognised,  that  where  a  perMm  having  or  claiming 
title  to  land,  sees  another  execute  a  mortgage  of  it  to  a  third  person,  without  disclo- 
sing his  title,  or  assents  in  any  manner  to  the  validity  of  the  mortgage,  he  will  not  be 
allowed  afterwards  to  set  up  his  title  to  defeat  such  mortgage.  Lee  v.  Porter,  5 
John.  Ch.  R.  372. 

A  mortgagee,  who  knows  that  another  is  about  to  lend  money  upon  the  mortgaged 
premises,  and  denies  that  he  has  a  mortgage,  or  asserts  that  it  is  satisfied,  will  not  be 
prefeired  to  a  second  mortgagee,  who  is  induced  to  lend  money  by  his  oonoealmentf 
or  misrepresentation.  Lee  ▼.  Munrae,  7  Cranoh,  366  See  also,  Tmylor  t.  Gets,  4 
Mumf.  351 ;  Ferine  ▼.  Dunn,  3  John.  Ch.  R  508. 


CASES  IN  CHANCERY.  128 

1846.— Duke  of  Loedto  y.  Earl  of  Amhent. 

word  acquiescence.  In  that  sense,  however,  there  is  no  acquies- 
cence here,  for  the  act  was  done  when  tlie  present  duke  was  a 
minor,  and  when  if  he  had  knowledge  or  means  of  knowledge — 
and  he  does  not  appear  to  have  been  of  an  age  for  that — ^nothing 
of  acquiescence  can  be  imputed  to  him.  The  defence,  therefore, 
which  is  really  intended  to  be  set  up,  is  not  acquiescence,  but 
lelease  or  abandonment  of  the  party's  right  For  that  purpose, 
however,  it  is  not  only  necessary  to  show  that  the  plaintiff  knew 
of  the  acts  of  waste  having  been  committed,  but  that  he  knew 
of  the  rights  which  they  gave  him  against  his  father,  and  that 
having  such  knowledge,  he  did  some  act  amounting  to  a  release 
of  that  right.  But  the  only  evidence  of  knowledge  on  the  part 
of  the  duke,  that  he  had  a  claim  of  a  pecuniary  nature  against 
his  father  in  respect  of  these  acts,  is  what  took  place  during  the 
negotiation  between  them  for  a  settlement  of  their  dis- 
putes. And  if  that  negotiation  had  been  carried  *to  a  [*124] 
conclusion,  and  there  had  been  any  arrangement  of  pro- 
perty consequent  upon  it,  the  circumstance  of  the  plaintiff's 
concluding  that  arrangement  without  bringing  forward  a  claim 
which  he  knew  to  be  outstanding  against  his  father,  might  have 
been  urged  as  a  release  of  it  But  the  negotiation,  in  fact,  end- 
ed in  nothing ;  no  arrangement  of  property  was  made  as  the 
result  of  it,  and,  therefore,  the  evidence  only  shows  that  at  that 
time  this  claim  was  known  to  exist  as  one  which  the  present 
duke  might  make  against  the  property  of  his  father.  That 
cannot^  said  to  amount  to  an  abandonment  or  release  of  a 
previously  existing  equitable  right 

Then  as  to  compensation,  that  entirely  fails ;  and  therefore,  it 
is  not  necessary  to  discuss  what  might  or  might  not  amount  to 
compensation,  by  which  I  mean  (because  beyond  that  it  cannot 
ie  ai^ued,)  the  application,  towards  the  improvement  of  the  es* 
tate  of  the  tenant  in  tail,  of  the  proceeds  of  the  equitable  waste, 
either  directly  or  inunediately  afterwards  and  arising  out  of  the 
prior  transaction ;  for  there  is  not  only  no  evidence  of  such  ap- 
plication, but  on  looking  at  the  answer,  I  find  no  such  case  even 
suggested. 

Nothing,  therrfore,  remains,  but  the  question  of  time.  That 
has  been  the  point  principally  relied  upon,  and  no  doubt  a  great 
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many  years  have  elapsed  since  the  waste  was  committed ;  but 
mere  lapse  of  time  is  nothing  until  you  ascertain,  by  reference 
to  the  situation  and  circumstances  of  the  parties,  when  it  began 
to  run  against  the  title  of  the  claimant.  Now  two  periods  were 
here  suggested ;  first,  the  time  when  the  present  duke  attained 
twenty-one,  which  was,  I  think,  in  the  year  1819.  There  is 
nothing  whatever  to  show  me  that  at  that  time  he  knew  of  his 

right :  not  that  that  is  material,  because  where  the  statu- 
[*125]    table  time  has  run,  there  is  no  exception  *to  it,  whether 

the  party  knows  of  his  right  or  not.  But  here  the 
answer  to  the  argument  as  to  time  is,  that  the  property  did  not 
fall  into  possession  until  the  year  1838,  when  the  tenant  for  life, 
who  committed  the  waste,  died.  Until  that  time,  the  plaintiff  'b 
right  was  a  mere  contingency ;  if  he  had  died  before  his  father, 
it  was  gone ;  and  it  was  only  on  the  death  of  his  father  that  he 
became  absolutely  entitled,  as  tenant  in  tail,  to  the  proceeds  of 
that  part  of  the  estate  which  had  been  improperly  converted  in- 
to money  by  the  tenant  for  life. 

Now  I  in  vain  asked  for  authorities  to  show  that,  under  these 
circumstances,  a  party  whose  estate  becomes  vested  in  posses- 
sion on  the  death  of  the  tenant  for  life,  is  to  be  barred  of  his 
equity  if  the  tenant  for  Ufe  lives  twenty  years  after  the  time 
when  he  conmiitted  the  waste.  No  such  case  was  produced — 
none  certainly  exists.  The  rule  of  law  is  quite  the  other  way. 
The  second,  third,  fourth  and  fifth  sections  of  the  statute  3  &  4 
W.  4,  c.  27,  all  apply  more  or  less  to  the  subject,  and  they  all 
give  to  the  tenant  in  tail  his  remedy  from  the  time  at  which  his 
estate  vests  in  possession.  Indeed,  whether  this  case  be  con- 
sidered as  within  the  statute,  or  whether  it  is  to  be  governed  by 
the  rule,  that  equity  follows  the  law,  it  would  be  strange  if^ 
where  an  act  of  forfeiture  has  been  committed  by  tenant  for  life, 
the  tenant  in  tail  is  not  bound  to  enter  for  the  forfeiture,  but 
may  have  twenty  years  from  the  time  when  his  own  estate  vests 
in  possession,  and  yet  the  moment  you  convert  a  legal  right  into 
an  equitable  right,  that  is  to  say,  the  moment  you  divert  part  of 
the  estate  from  its  proper  purpose  by  an  act  of  equitable  waste, 
the  tenant  in  tail  should  be  barred  by  the  lapse  of  twenty  yean 
fiom  ibfi  time  when  the  waste  was  committ^.    If  equity  is  to 
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Sotkiw  the  law,  this  court  is  bound  to  adopt  the  rule 
which  *the  statute  has  laid  down,  and  to  allow  the    [*126] 
same  time  for  making  a  claim  of  this  kind  which  the 
statute  gives  for  making  claim  to  the  land  itself. 

CoDsisteat  with  this  is  the  rule  as  laid  down  by  Lord  Hard- 
wicke,  in  Kemp  v.  Westbrook,{a)  and  recognized  by  Lord 
Brougham  in  Bennett  v.  CoUey,(b)  leaving  no  doubt  upon  my 
mind  that  this  case  is  within  the  ordinary  rule,  that  time  does 
not  begin  to  run  against  a  tenant  in  tail  until  his  estate  vests  in 
possession. 

These  are  the  only  grounds  in  which  this  claim  to  compensa- 
tion was  resisted  on  the  part  of  those  who  represent  the  estate 
of  the  tenant  for  life.  I  am  of  opinion  that  they  all  fail,  and 
that  die  appeal  must  be  dismissed  with  costs. 


^William  HcMahon  and  Wife  v.  Burchbll  and  [*127] 

another.[l] 

1846:  Dee.  4. 

Mere  oecapatioD  hy  one  of  eerenl  tenant!  in  common  of  an  OBtate»  if  nnacoompanied 
by  exchnion,  doea  not  make  him  liable  for  rent  to  hia  co-tenanta. 

Where  at  the  hearing  of  a  cauae,  an  inquiry  ia  directed,  foonded  on  a  auggeation  in 
the  aaawer,  it  ongfat  to  be  atiictly  limited  to  the  apecific  caae  anggeated. 

Whate  aa  aatwer  anggeated  that  the  plaintiff  had  for  a  certain  time  occupied  a  honae 
of  which  he  waa  tenant  in  common  with  aevend  otheia,  and  that  by  Tiitue  of  anch 
oeenpation,  rent  became  due  from  him  to  thoae  partiea,  and  the  bill  waa  thereupon 
amended  by  charging  that  the  plaintiff 'a  occupation  waa  not  ezclauTe,  and  no 
tether  aaawer  waa  put  in :  Held,  that  that  auggeation  did  not  warrant  an  inquiry 
whether  the  pUintiff  had  been  in  occupation  of  the  premiaea  during  any  and  what 
lime»  and  if  ao>  whether  he  eight  to  be  chaiged  with  any  and  what  aum  in  leapeet 
of  anch  occupation. 

Etery  decree,  though  it  merely  directa  inquirieey  ought  to  contain  a  atatement  of  the 
eridence  on  which  it  ii  founded ;  and  therefore  a  decree  reciting  that  certain  eri- 
had  been  read,  but  that  both  paztiea  oonaented  that  the  entry  of  it  ahonld  be 


(«)  1  Vea  Sen.  978.  (^  9  If.  A  K.  935. 


[1]  8.C.3  Han, 97;  5  Hare,  399. 
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withoat  pnrjadiee  to  its  admnsilNlity,  and  thereupon  directing  eeitam  inquries,  was* 
held  to  be  iiregnlar. 

Documentary  evidence  of  confenrions  is  not  inaditisBiUe  merely  because  it  is  not 
specifically  put  in  iaeue 

The  executor  of  A.  being  sued  for  payment  of  a  legacy,  set  up  as  a  defence  that 
the  plaintiff  had  for  seTeral  years  occupied  a  house,  part  of  an  estate  of  which  he 
and  A.,  and  other  persons,  were  tenants  in  common  under  the  will  of  B.,  and  that 
A.'s  share  of  the  rent  due  from  the  plauitiff  in  respect  of  such  occupation  exceeded 
the  amount  of  the  legacy.  Semhle,  the  court  will  not,  in  a  suit  so  framed,  direct 
hiquiiies  as  to  the  plaintiff's  liability  for  rent,  or  as  to  the  amount  due  from  him  to 
A.'s  estate  in  respect  thereof,  although  the  other  parties  interested  in  such  inquiries 
be  willing  to  be  bound  by  them,  but  will  decree  immediate  payment  of  the  legaey 
in  question  without  reference  to  the  counter-claim. 

The  plaintiff  William  M'Mahon  being  a  legatee  of  £100,  and 
his  wife  of  £50  under  the  will  of  Anne  M'Mahon  the  sister  of 
William,  they  filed  this  bill  against  her  executors  for  payment 
thereof.  The  defendants  by  their  answer  admitted  assets,  but 
insisted  on  a  right  to  set  off  the  amount  of  the  legacies  against 
a  greater  sum  which  they  alleged  to  be  due  from  the  plaintiff 
WilUam  M'Mahon  to  his  sister  Anne's  estate  in  respect  of  his 
proportion  of  occupation  rent  of  a  house  at  St  Kitts,  in  the  Island 
of  Barbadoes,  of  which  WiUiam  and  his  brothers  and  sisters, 
who  were  seven  in  number,  were  tenants  in  common,  and  which 
had  been  occupied  for  many  years  by  the  plaintiff  and  three  of 

his  brothers  and  sisters,  not  including  Anne. 
[•128]        *The  way  in  which  the  counter  claim  was  raised  by 

the  answer,  was  as  follows : — ^After  stating  that  Terence 
M'Mahon,  the  father  of  WiUiam  and  Anne  M'Mahon,  by  his  will 
devised  all  the  residue  of  his  real  and  personal  estate  to  his  children 
absolutely  as  tenants  in  common,  and  that  administration  with  the 
will  annexed  was  shortly  after  the  testator's  death  granted  to 
the  plaintiff  William  and  his  brother  Charles,  and  that  the  tes- 
tator's debts  and  legacies  had  been  duly  paid,  and  that  the  rents 
and  profits  of  the  house  in  question,  being  part  of  the  residuary 
real  estate,  became  divisible  among  the  testator's  seven  children 
including  Anne — stated  that  from  the  testator's  death  in  1811 
down  to  1830,  the  house  had  been  occupied  by  the  plaintiff 
William  M'Mahon  and  his  brother  Charles,  and  his  sisters  Re- 
becca and  Eliza,  but  for  the  greater  part  of  that  time  by  WiU 
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liam  alone ;  and  that  by  virtue  thereof  an  occupation  rent 
accrued  due  and  payable  from  them  to  the  parties  beneficially 
entitled  as  afcnesaid  to  the  rents  and  profits  of  the  house,  but 
which  rent  was  never  paid  or  satisfied. 

In  a  letter  written  by  William  ISFMahon  in  the  year  1830  to 
his  sister  Eliza  on  the  occasion  of  sending  her  his  account  as 
administrator,  and  which  was  referred  to  by  the  answer  "  as  an 
admission  by  the  defendant  that  rent  was  due  from  his  brothers 
and  sisters  and  himself  on  account  of  the  occupation  of  the 
house,"  there  was  the  following  passage : — ^^I  believe,  indeed 
I  am  confident,  it^  {L  e.  the  accompanying  account)  ^<  contains 
an  account  of  every  farthing  that  came  to  my  hands  of 
my  father's  property.    If  there  are,  as  I  think  there  must  be, 

omissions,  they  are  omissions  against  myself. The  only 

question  now  remaining  to  be  settled  relates  to  the  lower 
house"  (the  house  in  question,)  "  the  rent  and  expenses  of  which 
I  have  kept  out  of  the  account,  because  I  cannot  say 
what  *the  rent  ought  to  be,  nor  what  the  expenses  [*129] 
amount  to ;  although  our  poor  Anne  in  writing  to  me 
in  1830,  on  behalf  (as  I  thought)  of  her  sisters  as  well  as  herself, 
declared  she  had  not  authorized  Charles  to  make  the  demand 
he  was  then  making  upon  me  for  rent,  I  do  not  consider  this  let- 
ter as  releasing  any  claim  the  legatees  may  have  upon  the  ad- 
ministrators for  rent ;  I  have  therefore  at  the  end  of  the  account 
made  a  memorandum  of  the  time  the  town  house  afforded  an 
abode  to  those  of  my  father's  children  that  chose  to  reside  in  it, 
in  order  that  with  this  information,  and  such  other  as  I  request 
you  will  procure  from  persons  competent  to  give  it,  you  may  be 
enabled  to  say  what  the  rent  ought  to  be,  and  during  what  time 
the  administrators  ought  to  be  charged  with  it" 

The  bill  was  afterwards  amended,  and,  after  suggesting,  by 
way  of  pretence,  the  claim  set  up  by  the  answer,  it  charged  that 
the  house  was  never  occupied  by  the  plaintiff  William  M'Mahon 
exclusively  of  his  sister  Anne  and  the  other  tenants  in  common 
thereof^  or  otherwise  than  with  their  sanction,  and  when  neces- 
sary for  the  purposes  of  the  administration.  And  it  furtlier 
charged,  that  if  any  rent  was  payable  in  respect  of  such  alleged 
occupation,  the  same  was  a  chaige  of  administration,  and  an 
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item  in  the  account  subsisting  between  William  and  Gharlea  as 
the  administrators,  and  Anne  and  the  other  cfaUdien  of  Terence 
M'Mahon,  as  his  residuary  legatees,  and  ought  not  to  be  set  off 
against  the  l^acies  claimed  by  the  Inll. 

No  answer  was  put  in  to  the  amendments,  none  being  called 
for. 

On  the  hearing  of  the  cause  before  Yice-Chancellor  Wig* 
ram,  arrangements  being  made  with  the  consent  of 
[*].30]  *tfae  defendants  (the  plaintiffs  not  opposing,)  by  which 
the  other  residuary  legatees  under  the  will  of  Terence 
M'Mahon  might  be  bound  by  the  decree,  his  Honor,  after  refer- 
ring it  to  the  Master  to  take  an  account  of  what  was  due  for 
principal  and  interest  in  respect  of  the  two  legacies  of  £100  and 
£60,  directed  him  to  inquire  whether  the  plaintifi^  William 
M'Mahon,  was,  during  any,  and,  if  any,  what  time,  in  the  occu* 
pation  of  the  house  in  the  pleadings  mentioned,  since  the  death 
of  Terence  M'Mahon;  and,  if  so,  whether  he  ought  to  be 
charged  with  any,  and  if  any,  what  sums  of  money  in  respect 
of  such  occupation ;  and  also,  whether  any  thing,  and  what  was 
paid,  and  when,  since  the  death  of  the  said  Terence  M'Mahon, 
by  the  plaintiff  William  M'Mahon,  for  or  in  respect  of  repairs 
and  outgoings  of  the  said  house,  or  otherwise  on  account  thereof ; 
and  whether  at  the  death  of  the  testatrix,  Anne  M'Mahon,  there 
was  in  the  hands  of  the  plaintiff  William  M'Mahon,  in  respect 
of  the  said  occupation,  any,  and,  if  any,  what  sum,  liable  to  the 
payment  or  satisfaction  of  the  said  legacies,  with  liberty  to  state 
special  circumstances. 

The  master  proceeded  upon  the  inquiries  so  directed,  and  made 
a  report,  to  which  the  defendants  took  exceptions,  and  the  cause 
was  heard  before  the  Vice-chancellor  Wigram  upon  the  excep- 
tions, and  for  further  directions.  The  defendants  having  ap- 
pealed from  the  orders  then  made,  the  plaintiffs  presented  across 
appeal  from  the  original  decree. 

The  appeal  and  cross  appeal  now  coming  on  to  be  heard  to- 
gether, the  Lord  Chancellor  desired  that  the  cross  appeal  might 
be  opened  first. 

Mr.  James  Parker  and  Mr.  Bag^iawe^  for  the  appeUants^ 
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inasted  th&t  the  counter-claim  sec  up  by  the  *answer  [*1S1] 
was  pleaded  in  soch  terms  as,  even  if  established  by 
evidence,  would  not  constitute  any  liability  in  the  plaintiff; 
for  that  the  mere  occupation  of  premises  by  one  of  several  ten- 
ants in  common  would  not  make  him  liable  for  rent  to  the  rest, 
unless  there  were  either  exclusion,  or  some  contract  for  the  pay- 
ment of  rent ;  Co.  Litt  sect.  322. ;  Wheeler  v.  Home  (a)  and 
fliat,  even  if  the  answer  had  suggested  a  case  of  exclusion  or 
contract,  it  would  not  have  justified  the  inquiries,  for  that  the 
mere  pendency  of  an  account  from  which  a  cross  demand  might 
arise  was  not  a  ground  of  set-off;  Rawson  v.  Samuel^ib)  Dodd 
V.  Lydall  ;(c)  more  particularly  in  this  case,  where  the  account 
was  one  which  could  only  be  properly  taken  in  a  suit  for  the 
general  administration  of  the  estate  of  Terence  M'Mahon. 

Sir  Francis  Sifnpkinson  and  Mr.  RoU,  for  the  respondents, 
cited  Henderson  v.  Eastony{d)  in  which  they  said  the  Y ice-Chan- 
cellor  of  England,  referring  to  the  4  Ann.  c.  16,  s.  27,  and  the  3 
&  4  W.  4,  c.  27,  8.  12,  had  held  that  mere  occupation  by  one  of 
several  tenants  in  common  made  him  liable  for  rent  to  the  rest 
They  also  referred,  on  the  same  point,  to  Turner  v.  Morgan^{e) 
in  which  case,  however,  there  was  ouster.  But  they  further  re- 
lied on  the  allegation  in  the  answer,  *<  That,  by  virtue  of  such 
occupation,  rent  accrued ;"  from  which  and  from  the  letter  le^ 
ferred  to  by  the  answer,  they  contended  that,  for  the  purpose  at 
least  of  inquiry,  it  was  to  be  presumed  that  the  occupation  had 
been  such  as  to  create  a  legal  liability  for  rent. 

*In  support  of  this  part  of  their  case,  they  tendered  in    [*132] 
evidence,  (as  they  had  in  the  court  below)  two  other  let- 
ters from  ttie  jriaintiff,  William  M'Mahon,  to  his  brother  Charles, 
as  containing  other  admissions  to  the  like  effect,  only  more  un- 
equivocal than  the  former,  but 

Mr.  Parker  objected  to  those  letters  being  received,  on  the 
ground  that,  being  tendered  as  confessions  of  the  plaintiff's  lia- 
bility, and  not  as  evidence  of  a  fact,  they  could  not  be  admitted, 


(c)  Wakt,  90a       (&)  Cr.  &  FUn.       <«)  1  Hm,  388.       (i)  10  Jar.  891. 
(c)  8  ▼«.  14a 
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unless  specifically  put  in  issue  by  the  pleadings,  which  they 
weie  not ;  Fitzgerald  v.  &  Flaherty ^{a)  Blacker  v.  Phopoey{b) 
Atisiin  V.  Chamkere,{c) 

[The  Lord  Chancellor. — In  the  case  in  the  House  of  Lords, 
we  did  not  go  so  far  as  you  now  contend  for ;  but  merely  that 
the  admission  there  tendered  being  a  verbal  one,  though  receiv- 
able in  evidence,  was  not  to  be  relied  on ;  because  a  verbal  ad- 
mission was  so  easy  to  be  misrepresented,  that  the  plaintiflf  ought 
not  to  be  bound  by  it  without  having  an  opportunity  of  explain- 
ing it] 

For  the  respondents,  Malcolm  v.  Scott{d)  was  cited. 

[The  Lord  Chancellor. — ^That  case  states  the  rule  which 
1  have  always  acted  on.] 

Mr.  Parker,  in  reply,  observed  that,  even  supposing  the 

[*133]    letters  were  technically  receivable   in  evidence,  'they 

merely  contained  admissions  of  liabihty,  not  stating  any 

ground  for  it,  and  were  evidently  made  under  a  mistaken  notion 

of  the  law. 

The  Lord  Chancellor. — How  far  the  letters  may  bear  upon 
the  case,  I  cannot  decide  till  I  hear  what  they  contain ;  but  I 
caimot  go  the  length  of  saying  that  evidence  of  an  admission 
is  not  admissible  merely  because  it  is  not  put  in  issue. 

The  letters  were  accordingly  received  and  read. 

The  respondent's  coimsel,  in  conclusion,  contended  that  set- 
oflf  was  not  the  proper  term,  the  case  being  one  of  retainer,  and 
not  of  set-oflf :  Jeffe  v.  Wood,{e)  Ranking  v.  Bamard,{f)  Bur* 
ridge  v.  Rowe  :{g)  and  that  the  complexity  of  the  account  out 
of  which  the  counter  claim  arose  was  no  objection  to  its  being 

(c)  1  MoU.  35*2.  (b)  n>id.  358.  (c)  6  CL  &  Fin  38. 

(d)  3  Han,  39,  we  p.  63 ;  and  tee  1  Y.  and  CoO.  539,  and  3  MoU.  394.  n. 
(c)  3  P.  Wma.  138.  (/)  5  Madd.  89: 

(g)  1  Y.  &.  Ck41.  C.  C.  183. 
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a  subject  of  retainer  or  even  of  set-off;  Cherry  v.  B(mltbec,{a) 
CourienayY.  Williams  ;{b)  and,  lastly,  that  the  wife's  legacy- 
was  subject  to  the  right  of  retainer,  as  well  as  the  husband's ; 
Ex  parte  <yFerralL{c) 

The  Lord  Chancellor. — ^With  all  deference  to  the  Vice- 
Chancellor  Wigram,  I  cannot  think  there  is  any  case  in  these 
pleadings  for  inquiry. 

The  bill  is  for  a  legacy  under  the  will  of  Anne  M'Mahon. 
The  answer  states,  that  the  plaintiff  and  Anne  were 
two  of  the  children  of  Terence  M'Mahon,  'who  had  [*134] 
several  other  children,  and  who  devised  his  property, 
real  and  person,  including  the  house  in  question,  equally  be- 
tween them  all ;  and  that  the  plaintiff  occupied  the  house,  and, 
by  virtue  of  tliat  occupation,  became  liable  for  rent.  It  also  no- 
tices, that  William  was  one  of  the  administrators  of  that  estate ; 
but  in  that  character  he  had  nothing  to  do  with  the  house,  which 
was  freehold.  After  that  answer  was  put  in,  the  bill  was 
amended,  and  the  amendment  put  directly  in  issue  the  fact  that 
the  plaintiff's  occupation  of  the  house  was  not  an  exclusive  oc- 
cupation.   No  further  answer  was  put  in. 

The  result  is,  that  there  is  this  direct  issue  between  the  par- 
ties ;  the  plaintiff  says,  I  occupied  the  house  as  tenant  in  com- 
mon ;  the  defendant  only  says,  you  did  occupy,  and  in  respect 
of  such  occupation  rent  became  due.  On  these  statements  on 
the  one  side,  and  on  the  other,  issue  is  joined.  The  defendant 
cannot,  therefore,  go  out  of  that  issue,  but  must  abide  by  the 
case  made  by  the  answer,  which  he  has  not  availed  himself  of 
the  opportunity  of  amending  by  any  further  answer,  and  I  must, 
therefore,  take  it,  that  he  means  to  raise  this  proposition,  that 
the  &ct  of  the  plaintiff  having  occupied  the  house  not  in  en- 
tirety, but  as  a  tenant  in  common,  makes  him  liable  to  his  co- 
tenants. 

A  case  has  been  referred  to,  in  which  the  Vice- Chancellor  of 
England  is  represented  to  have  so  decided  ;[1]  but  I  cannot  think 

(•)  4  My.  &  Cr.  449.  (6)  3  Hare,  539.  (ej  1  Gl.  Sl  Jam.  347. 

[1]  Hmdenon  t.  Bdmn,  10  Jnrift,  831.    a  C.  raported  3  PhUlips,  808. 


134  CASES  IN  CHANCERY. 

1846--M'Mahoo  v.  Barehell. 

that  the  Yice-Chancellor  can  have  laid  down  any  such  doc- 
trine ;  for  the  effect  would  be,  that  one  tenant  in  common,  by 
keeping  out  of  the  actual  occupation  of  the  premises,  might 
convert  the  other  into  his  bailiff;  in  other  words,  prevent  the 

other  from  occupying  them,  except  upon  the  terms  of 
[•135]    paying  him  'rent.    There  is  nothing  in  the  Acts  of  Par- 

liament(a)  to  lead  to  that  conclusion,  which  is  contrary  . 
to  the  law  as  clearly  established  from  the  time  of  Lord  Coke 
downwards.  I  cannot  think,  therefore,  that  the  Vice-Chancellor 
intended  to  lay  down  such  a  proposition.  Indeed,  it  has  hardly 
be^Ei  contended  for  at  the  bar ;  for  the  argument  has  been,  that 
there  is  enough  in  the  answer  to  raise  a  claim  to  rent  which 
may  have  arisen  in  some  other  manner.  There  may,  no  doubt, 
be  various  modes  of  occupation,  which  would  make  the  party 
occupying  liable  for  rent  to  the  other  tenants  in  common ;  but 
there  is  nothing  in  these  pleadings  to  entitle  the  defendant  to 
an  inquiry,  whether  the  plaintiff's  occupation  was  in  one  of 
those  modes,  beyond  the  statement  in  the  answer  to  which  I 
have  referred. 

An  inquiry  of  this  kind  is  an  indulgence,  when  the  defendant 
does  not  prove  his  case  but  suggests  one  which  the  court  thinks 
ought  to  be  investigated,  in  order  to  enable  it  to  do  complete 
justice  between  the  parties :  but  then  the  party  ought  to  be 
strictly  bound  by  the  case  which  he  does  suggest,  and,  therefore, 
if  he  states  merely  that  rent  became  due  by  virtue  of  occupa* 
tion,  he  cannot  be  allowed  to  establish  that  case  by  proof  of  an 
agreement,  for  if  there  was  an  agreement  there  would  be  a  title 
to  rent,  whether  the  party  occupied  or  not 

But  even  if  that  were  not  so,  and  that  the  party,  whether  at 
the  hearing  or  before  the  master,  were  entitled,  upon  this  an- 
swer, to  go  into  proof  of  a  right  to  rent  by  agreement,  my 
opinion  is,  that  the  evidence  does  not  establish  such  a  case.    It 

consists  of  certain  letters  written  by  WilUam  to  other 
[*136J    members  of  the  family,  in  which  a  "supposed  liability 

for  rent  is  alluded  to,  but  in  no  paft  of  which  is  there 
any  reference  to  an  agreement ;  so  far  from  recognizing  any 

(a)4Aitt.o.l6,a.97,a^3&4W.4»o.97»«.  19. 
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agreement,  it  is  quite  clear  from  the  letters,  that  the  amount  of 
rent  was  uncertain  ;  whereas,  if  any  agreement  to  pay  rent  had 
been  made,  the  amoimt  of  the  rent  would  necessarily  be  a  part 
of  the  agreement,  or,  at  least,  he  would  have  said,  I  will  pay  a 
reasonable  rent ;  but  there  is  no  trace  of  any  thing  of  the  kind 
in  the  correspondence.  There  are  merely  expressions  indicating 
an  idea  in  William's  mind,  that  he  was  liable  to  rent,  and  I  can- 
not be  much  surprised  at  that,  when  I  find  that  the  answer 
seems  to  take  that  for  the  rule  of  law,  and  when  I  am  told  that 
it  has  been  so  laid  down  in  one  of  the  branches  of  this  court 

But  there  is  another  objection  to  these  inquiries.  The  court 
is  not  in  the  habit  of  referring  it  to  the  master  to  inquire  as  to 
legal  UabiUty,  when  all  the  facts  from  which  that  hability  is  to  be 
inferred  are  before  the  court.  If  the  court  meant  to  decide  that 
a  tenant  in  common  was  liable  for  rent,  in  respect  of  occupation 
merely,  why  did  it  not  so  decide,  without  sending  the  question 
to  the  master  ?  Fpr  it  is  to  be  observed,  that  the  reference  does 
not  direct  the  master's  attention  to  any  circumstances  of  the  oc- 
cupation or  any  agreement ;  the  inquiry  is  merely  whether  the 
party  was  in  occupation,  (though  there  is  no  dispute  about  the 
fact  of  occupation,)  and  whether  he  was  Uable  for  rent;  the 
latter  being  a  mere  roving  inquiry  founded  on  a  loose  state- 
ment in  the  answer,  and  leaving  it  open  to  the  defendant  to 
make  any  possible  case  that  might  turn  up.  I  do  not  apprehend 
that  to  be  a  proper  course  in  directing  inquiries ;  it  is  leaving 
the  whole  case,  law  as  well  as  fact,  to  the  master.  When  an 
inquiry  is,  by  the  practice  or  indulgence  of  the  court, 
directed,  it  should  be  very  strictly  confined  to  the  *case  [*137] 
suggested  by  the  answer)  and  should  not  leave  it  open 
to  the  party  to  make  an  entirely  new  case  before  the  master. 

Another  observation  is  that  these  inquiries  are  not  directly 
between  the  plaintiff  and  the  estate  out  of  which  the  legacy  is 
to  be  paid,  but  between  him  and  another  estate,  in  which  a 
number  of  other  parties  are  interested,  some  of  whom  are  not 
parties  to  this  suit,  but  whose  consent  was  necessary  to  these 
inquiries.  If  either  the  estate  of  Anne  or  the  estate  of  Terence 
has  any  claim  upon  the  plaintiff,  it  may  be  made  available  in 
some  other  manner ;  but  I  cannot  think  that  in  a  suit  framed  as 

Vol.  II.  15 
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this  is — ^a  suit  merely  for  the  payment  of  these  two  legacies — ^it 
can  be  right  to  involve  the  plaintiffs,  claiming  them,  in  these 
inquiries. 

I  think,  therefore,  that  the  decree  ought  to  be  altered  by  omit- 
ting the  reference  as  to  the  rent. 

I  must  also  take  this  opportunity  of  saying  that  I  never  will 
permit  a  decree  to  pass  through  my  hands  drawn  up  in  the  way 
in  which  this  is  ;(a)  on  which  it  does  not  appear  what  the  evi- 
dence was  which  was  before  the  court,  or  what  was  the  ground 
on  which  the  reference  was  sent  to  the  master.  Evidence  is  re- 
ceived without  any  adjudication  as  to  its  admissibility. 
f*138]  It  is  all  received  here,  and  left  to  the  master  to  *decide 
whether  it  is  admissible  or  not.  First  of  all,  the  recital 
is,  "  And  both  sides  consenting  that  the  entry  of  the  foregoing 
evidence  is  to  be  without  prejudice  to  the  admissibility  thereof,'* 
— there  being  no  other  notice  taken  at  all  of  what  the  evidence 
is,  except  what  precedes, — ^<  on  opening  the  matter  and  hearing 
a  certain  paper  of  admissions  signed  by  the  solicitors  on  both 
sides,  and  the  several  documents  therein  referred  to,  read ;"  so 
that,  if  that  paper  should  by  chance  be  lost,  nobody  could  trace 
what  the  court  had  before  it  The  decree  does  not  inform  this 
court,  or  any  other  court  before  whom  the  matter  might  be 
brought,  what  the  evidence  was ;  it  refers  to  a  paper,  which 
paper  is  perfectly  useless,  except  for  the  purpose  of  the  hearing, 
in  order  to  ascertain  what  the  parties  have  agreed  to.  When 
the  decree  is  pronounced,  it  is  on  a  paper  of  admissions,  which 
are  not  admissions  of  fact,  but  only  admissions  of  certain  docu- 
ments :  the  documents  themselves  are  not  set  out ;  it  is  only  to  be 
ascertained  what  they  were  by  reference  to  the  paper  which  is  re- 
ferred to  in  the  decree,  but  not  incorporated  in  the  decree,  and  which 
is,  therefore,  not  preserved  as  a  record.  But  the  greatest  defect  of  all 

(a)  The  part  of  the  deciee  to  which  theee  remarke  rafemd,  was  as  foOowa : 
Thm  canae  coming  on,  dec.,  upon  qiening  and  debate  of  the  matter  and  hearing  a 
certain  paper  of  admiasions  signed  by  the  soHciton  on  both  sides,  and  the  seTeral 
docnmenta  therein  referred  to,  and  the  defendants'  answers  read,  and  what  waa 
alleged  by  the  comisel  on  both  sides,  and  both  sides  consenting  that  the  entry  of  the 
fiwegoiag  evidenoe  is  to  be  without  prejodioe  to  the  adittWbiUty  tbemtf*  «r  d  any 
pm  thiwisfi  tfaii  opttit  daih  <«d»,  Ae. 
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it  to  the  reseriratimi,  that  the  entry  of  the  foregoing  evidence  is 
to  be  without  prejudice  to  the  question  as  to  the  admissibility 
of  the  evidence. 

The  decree  must  be  corrected  by  stating  what  the  documents 
were  which  were  in  evidence  before  the  court,  and  by  the  omis- 
sion of  that  reservation  of  the  admissibility  of  the  evidence, 
which  I  suppose  is  intended  to  be  left  open  before  the  master ; 
whereas,  if  the  evidence  was  tendered  at  all  before  the  court, 

the  decree  ought  to  have  taken  notice  of  it,  either  as  admitted 
or  as  rejected ;  and,  of  course,  if  rejected,  it  would  no  longer 

form  part  of  the  evidence  on  which  the  court  proceeded. 

*I  am  the  more  anxious  that  this  should  be  done,  be-  [*139] 
cause  it  is  not  by  any  means  the  first  case  in  which, 
within  very  modem  times  (for  it  is  a  new  practice  to  me,)  I  have 
found  decrees  drawn  up  in  that  manner.  It  is  high  time,  as  it 
is  likely  to  grow  into  a  practice,  that  it  should  be  checked,  and 
that  we  should  again  resort  to  the  strict  mode  of  drawing  up  the 
decrees  of  the  court,  from  which  it  may  be  known  on  what 
ground  they  proceeded.  We  had  a  case  in  the  House  of  Lords 
where  the  same  sort  of  thing  was  done,  and  which  certainly  did 
not  meet  with  the  approbaticm  of  any  of  the  learned  Lords  who 
attended  the  hearing. 

The  decree,  as  altered,  will  be,  for  the  payment  of  the  two 
legacies,  with  costs  up  to  the  hearing. 


As  to  the  costs  of  the  proceedings  subsequent  to  the  hearing, 
Mr.  Parker  said  he  was  satisfied  with  the  order  on  further  di- 
rections, which  gave  the  plaintiflfs  those  costs :  and  that  although 
that  order  would  fall  with  the  reversal  of  the  decree,  yet,  as  his 
clients  had  been  right  throughout,  it  was  reasonable  that  they 
should  still  be  allowed  them. 

The  Lord  Chancellor. — Where  expenses  have  been  in- 
curred owing  to  a  mistake  of  the  court,  no  costs  are  given  on 
either  side :  and  therefore  I  do  not  see  how  I  can  give  any  costs 
of  the  subsequent  proceedings.  It  may  be  that  the  plaintiflfs  are 
losers  by  having  succeeded  in  their  appeal  from  the  original  de- 
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cree ;  but  I  cannot,  on  that  ground,  break  through  the  estab- 
lished practice  of  the  court 


[*14D]  'Lawrence  v.  Bowle  and  another. 

1846 :  Dee.  4. 

Where  aeveral  defendants  are  inyclved  in  a  breach  of  tmetf  the  ooiiit»  in  deereeiaf 
relief  in  reapeet  of  it,  decrees  the  costs  of  the  mit  against  them  all,  on  the  principio 
of  giving  the  plaintiff  the  greater  security  for  the  payment,  and  without  regard  to 
the  relative  degrees  of  calpability  in  the  defendants. 

This  was  a  suit  instituted  on  behalf  of  the  infant  son  of  an 
intestate,  for  the  purpose  of  getting  in  and  securing  a  portion  of 
the  estate  which  had  been  left  for  some  years  outstanding  in  the 
hands  of  the  defendant  Bowie  under  a  contract  between  him 
and  the  other  defendant,  the  mother  of  the  plaintiff,  who  was  ad- 
ministratrix, and  which  contract  was  treated  by  the  decree  as  a 
breach  of  trust. 

The  cause  was  heard  in  last  term  before  the  Lord  Chancellor, 
and,  by  the  minutes  as  delivered  out  by  the  registrar,  the  costs 
of  the  suit  were  decreed  to  be  paid  by  the  defendant  Bowie 
alone. 

The  minutes  now  coming  on  to  be  spoke  to, 

Mr.  Roupdl  and  Mr.  G.  RusseU,  for  the  defendant  Bowie,  in- 
sisted that  the  costs  of  the  suit  ought  to  have  been  ordered  to  be 
paid  by  the  plaintiff's  mother  as  well  as  by  their  client. 

That  was  resisted  by  Mr.  Cooper  and  Mr.  Cooke,  for  the  plain- 
tiff, and  by  Mr.  Stuart,  for  the  mother,  on  the  ground  that,  though 
the  court  had  treated  the  transaction  between  the  two  defendants 
as  a  breach  of  trust,  yet,  from  the  circumstances  of  it,  as  they 
appeared,  the  defendant  Bowie  was  much  the  more  culpable  of 
the  two. 

The  Lord  Chancellor  said — That  the  question  was  not 
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whether  one  of  the  defendants  was  more  culpable 
^an  the  other,  but  whether  the  infant  plaintiff  was  to  [*141] 
be  deprived  of  the  double  security  which  a  decree  for 
costs  against  both  the  parties  by  whom  his  estate  had  been  en- 
dangered, if  not  wasted,  would  give  him.  Both  the  defendants 
were  implicated  in  the  breach  of  trust,  and  both  ought,  on  the 
record  at  least,  to  be  liable  for  costs ;  and  the  decree  should, 
therefore,  be  in  the  common  form — ^the  costs  to  be  paid  by  both 
die  defendants. 


Stocken  v.  Dawson. 

1846:  Dee.  6. 

Eveiy  exoeptioo  to  a  report  ooght  to  tender  lome  propontion  on  which  the  eonit  may 

decioeu 
Thb  ainiple  allowaiiee  of  an  exception  by  the  court,  nnaecompanied  either  hy  an 

ezpreiB  declaration  or  a  reference  back  to  the  Matter,  implies  an  adoption  by  the 

eoort  of  the  proposition  tendered  by  the  exception. 

Upon  the  argument  of  exceptions  to  a  master's  report,  one  of 
which  was,  that  the  master  in  taking  a  certain  account  had 
found  a  certain  aggregate  sum  due,  '^  whereas  the  master  ought 
to  have  found  a  less  sum  due." 

The  Lord  Chancellor  observed. — That  all  exceptions 
ought  to  tender  some  proposition  on  whioh  the  court  might  de- 
cide, and  that  he  did  not  see  how  the  court  could  decide  any 
thing  upon  an  exception  so  framed. 


Another  exception,  after  stating  what  the  Master  had  done 
respecting  a  certain  subject-matter  of  reference,  submitted,  in  a 
long  proposition,  what  he  ought  to  have  done. 

The  exception  having  been  allowed  by  the  court  be- 
low, a  question  was,  on  further  directions,  raised  by  'Mr.    ['142] 
Bethell,  for  the  appellant,  whether  the  allowance  of  such 
an  exception  necessarily  implied  that  the  court  adopted   the 
ic  proposition  which  the  exceptant  suggested. 
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The  Lord  Chancellor. — ^There  are  two  courses  which  may 
be  taken  upon  exceptions.  One  is  to  allow  the  exceptions,  and 
refer  it  back  to  the  Master  to  review  his  report,  which  is  equiva- 
lent to  saying — ^You  have  done  wrong,  try  again.  But  when 
the  report  is  not  sent  back,  but  the  exception  merely  allowed,  if 
the  court  does  not  make  any  express  declaration  of  its  own,  it 
must  be  taken  to  have  adopted  tbe  proposition  tendered  by  the 
exceptant ;  otherwise  the  question  would  not  be  disposed  of^  for, 
by  the  supposition,  it  is  not  to  go  back  to  the  Master. 


FiKDEN  1^.  Stephens. 

1846:  Dee.  10,  J 1. 

A  dinetum  in  a  willi  (hat  a  oertain  penon  ihould  be  employed  as  agent  and  manafMr 
of  the  teetator's  estatee  whenever  hie  tnutees  ihoiild  have  occasion  for  the  eervieee 
of  a  pemn  in  that  capacity,  held  not  to  create  a  tmat  which  ench  peieon  could 
enforce. 

This  was  an  appeal  from  an  order  of  the  Vice-Chancellor  of 
England,  overruling  a  general  demurrer  to  the  bill,  which  pray- 
ed a  declaration,  that  the  plaintiff  was  entitled  to  be  appointed 
the  agent,  receiver,  and  manager  of  all  the  estates  devised  by  the 
testator's  will  in  respect  of  which  the  trustees  of  the  will  might 
have  occasion  for  an  agent,  receiver,  or  manager,  according  to 
the  provision  for  that  purpose  contained  in  the  will,  and  that  the 
plaintiff  might  be  permitted  to  act  as  such  agent,  d&c,  and  be  al- 
lowed to  retain  out  of  the  rents  of  such  estates  the  usual  fees 
payable  to  receivers,  the  amounts  thereof,  if  necessary, 
[*143J  to  be  settled  by  the  ^Master,  and  that  the  defendant 
might  be  restrained  by  injimction  from  appointing  or 
permitting  any  other  person  to  act  as  such  agent  6cc.  in  the 
place  of  the  plaintiff. 

The  bill  stated  that  the  plaintiff  had  been  employed  by  the 
testator  for  many  years  previously  to  his  death  in  1845  as  his 
surveyor  and  architect,  and  as  his  general  adviser  in  the  letting 
and  management  of  various  parts  of  his  estates  and  property  at 
Reading,  and  that  the  testator  had  reposed  great  ccmfidence  in 
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his  judgment  and  integrity  in  those  capacities.    It  then  set  forth 
the  testator's  will,  dated  the  28th  March  1845,  by  which  he  de- 
vised all  his  real  and  personal  estates  to  two  of  the  defendants 
in  trast.  subject  to  an  annuity  of  £1000  to  his  wife  for  her  life, 
to  pay  the  income  in  equal  shares  to  his  wife's  four  nieces  (na* 
ming  them,)  to  their  respective  separate  use,  with  power  to  them 
to  appoint  the  reversion  of  their  respective  shares,  and  subject 
to  any  appointment  to  be  made  by  them,  or  any  of  them,  in 
trust  for  Anne  Frances  Quelch  (one  of  the  nieces)  absolutely. 
The  will  then  contained  a  power  to  the  trustees,  with  the  con* 
sent  in  writing  of  the  four  nieces,  to  lease  or  sell  all  or  any  part 
of  the  estates,  and  to  give  effectual  discharges  for  the  purchase- 
money  and  a  power  to  the  four  nieces,  or  the  survivors  or  siurvi- 
vor  of  them,  to  appoint  new  trustees.    And  then  came  the 
following  clause  on  which  the  plaintiff's  claim  was  founded  : — 
'<  And  inasmuch  as  my  estates  and  property  will  require  more 
management  than  I  can  expect  of  my  trustees  personally  to  be- 
stow, it  is  my  wish  and  desire  that  Thomas  Finden  of  Upper 
Jdm  Street,  Fitzroy  Square,  architect  and  surveyor,  in  whose 
judgment  and  integrity  I  place  great  confidence,  be  appointed 
for  all  purposes  for  which  they  or  he,  my  trustees  and 
trustee,  may  have  occasion  *for  an  agent,  receiver,  or    [*144] 
manager  of  all  or  any  of  my  estates  and  property ;  and 
in  case  the  said  Thonms  Finden  shall  die,  or  desire  not  to  act, 
or  to  act  further  in  the  said  office,  then  it  shall  be  lawful  for  my 
said  wife's  nieces,  and  the  sun'-ivors  and  survivor  of  them,  to 
appoint  some  other  person  to  act  in  the  place  of  said  Thomas 
Finden,  and,  so  from  time  to  time  as  often  as  it  shall  be  neces- 
sary ;  and  after  appointing  the  defendants  his  executors,  the  tes- 
tator declared  tha(  they  and  every  other  trustee  to  be  appointed 
as  aforesaid,  and  also  the  said  Thomas  Finden,  and  the  person 
or  persons  to  succeed  him,  should  only  be  answerable  for  such 
pioperty,  rents,  profits,  dividends,  and  money  respectively,  as 
they  respectively  should  actually  possess  and  receive,  and  each 
only  for  the  property  and  monies  which  he  might  possess  and 
receive,  and  for  his  own  wilful  acts,  neglects,  and  defaults  only, 
and  not  further  or  otherwise." 
The  hill  set  forth  a  conespondence  between  the  trustees  and 
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the  plaintiff  and  other  persons,  as  containing  adniissions  on  the 
part  of  the  trustees,  that  an  occasion  had  arisen  for  the  employ- 
ment of  some  person  in  the  character  of  receiver  or  manager  as 
to  part  of  the  estates;  and  it  chained  that  the  defendants  threat- 
ened and  intended  to  appoint  or  employ  some  other  person  to  be 
the  agent  or  manager  of  the  testator's  property  in  the  place  of 
the  plaintiff. 
The  appeal  now  coming  on  to  be  heaid, 

Mr.  Siuart  and  Mr.  Bazalgttte^  for  the  appellants,  relied  upon 
Shaw  v.  Lawless.{€C) 

Mr.  Bethell  and  Mr.  Boyle  for  the  respondent 

[*145]  'The  present  case  has  more  resemblance  to  that  of 
Friswell  v.  Moore{b)  than  to  Shaw  v.  Lawless,  In  the 
latter  case,  the  party  claimed  a  right  to  act,  whether  the  devi- 
sees wanted  his  assistance  or  not — to  remain  an  incubus  on  the 
estate  all  his  life ;  and  that  claim  the  court  considered,  and 
rightly,  as  inconsistent  with  the  other  provisions  of  the  will. 
But  here  all  that  the  plaintiff  claims  is  a  right  to  be  employed 
whenever  the  trustees  have  occasion  for  the  services  of  a  sur- 
veyor and  manager.  That  docs  not  interfere  with  the  powers 
of  the  trustees :  if  they  sell  the  estate,  they  will,  of  course,  have 
no  further  occasion  for  such  services ;  the  plaintiff  does  not 
claim  an  interest  in  the  estate  as  the  plaintiff  in  Shaw  v.  Lawless 
did,  but  merely  seeks  to  compel  the  defendant  to  do  an  act  which 
the  testator  has  directed  them  to  do,  and  which,  when  done, 
will  entitle  him  to  a  pecuniary  benefit 

[The  Lord  Chancellor. — ^In  that  respect  the  two  cases  are 
the  same ;  for  it  is  only  on  the  ground  of  some  pecuniary  interest 
that  the  plaintiff  can  sustain  the  suit  at  all.  Suppose  a  testator 
says  by  his  will,  I  have  great  confidence  in  such  and  such  a 
person,  and  I  direct  that  if  my  devisee^  have  any  difficulty  in 
the  management  of  my  estates,  they  shall  go  to  that  person  for 
advice,  saying  nothing  about  remuneration.    Could  that  person 

(4)  5  Glk  &  Fia.  139.  (6)  Oiled  5  Clk.  3&  Fin.  149L 
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file  a  bai  ?  I  put  the  case  merely  for  the  purpose  of  showing 
how  the  matter  would  stand,  independently  of  the  claim  to  pe- 
cuniary benefit.  The  suit  has  more  resemblance  to  a  Scotch 
action  of  declarator  than  to  any  proceeding  known  to  our  law,  as 
it  seeks  an  adjudication  upon  a  right  which  has  not  yet 
arisen  ;  for  it  is  for  the  trustees  to  say  when  'a  necessity  [•146] 
exists  for  the  employment  of  a  receiver  or  manager;  and 
until  they  actually  appoint  some  one  in  that  character,  non  con- 
stat that  in  their  opinion,  such  a  necessity  has  arisen.] 

The  correspondence  shows  that,  and  the  demurrer  admits  it ; 
and  if  there  be  any  difficulty  as  to  a  prospective  declaration  of 
right,  the  plaintiff  is,  at  all  events,  entitled  to  the  preventive 
remedy  by  induction,  on  the  principle  of  quia  timet. 

Mr.  Stuart  in  reply. 

Dec.  11 /A. — ^The  Lord-Chancellor. — The  great  caution 
which  I  think  it  my  duty  to  exercise  in  all  cases  on  which  I 
have  the  misfortune  to  differ  from  the  opinion  of  other  judges 
of  this  court,  induce  me,  notwithstanding  the  strong  opinion  I 
entertained  at  the  hearing,  to  abstain  from  acting  upon  that 
opinion,  until  I  had  an  opportunity  of  examining  the  case  of 
SAotr  V.  Lawless,  and  the  judgment  of  the  yice-Chancellor  in 
this  case.  The  result  has  been,  a  confirmation  of  my  first  im- 
pression. I  think,  indeed,  that  the  present  falls  within  all  the 
principles  of  Shaw  v.  Lawless,  and  is  a  much  stronger  case 
against  the  claim.  In  Shaw  v.  Lawless,  the  question  was  sta- 
ted to  be  whether  the  words  used  amounted  to  a  trust,  or  only 
to  an  expression  of  opinion  and  advice  ;  and  the  provisions  of 
the  will  were  examined,  in  order  to  ascertain  which  of  these  was 
to  be  considered  as  the  intention  of  the  testator ;  and  it  was 
shown,  that  to  consider  the  words  as  a  trust,  would  be  incon- 
sistent with  other  provisions  of  the  will,  and  therefore 
the  construction  was  adopted  of  'considering  the  words  ['147] 
only  as  words  of  recommendation  and  advice. 

Nearly  all  the  observations  made  on  pursuing  the  inquiry  in 
that  case  apply  to  the  present  The  testator  gives  his  property 
to  trustees;,  who^  until. the  dea^  of  the  survivor  of  the  wife  and 
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her  nieces,  were  to  act  in  the  management  of  the  estate,  with 
powers  of  leasing  and  selling.  To  them,  with  the  consent  hi 
some  cases  of  the  cestui  que  trusts,  he  looked  for  the  due  per- 
formance of  those  duties.  Is  it  consistent  with  this  purpose, 
that  he  should  give  to  the  plaintiff  an  irrevocable  office  of  agent, 
receiver,  or  manager?  If  the  nomination  of  the  plaintiff  amount- 
ed to  a  trust,  then  it  gave  to  him  the  character  of  a  cestui  que 
trust  to  the  amount  of  his  per  centage  upon  the  receipts ;  in  re- 
spect of  which  he  would  be  entitled  to  those  rights  of  interfer* 
ence  and  control  which  belong  to  all  cestui  que  trusts.  In  Shaw 
v.  Lawless  it  was  asked,  whether  the  plaintiff  could  have  been 
intended  to  have  a  right  of  interfering  in  the  trust  for  investing 
personalty  in  land :  so  in  this  case  it  is  asked,  whether  the 
plaintiff  was  entitled  to  interfere  with  the  discretion  of  the  trus- 
tees, and  the  wishes  of  the  widow  and  nieces,  in  exercising  the 
powers  of  sale.  It  would  be  useless  to  pursue  the  comparison 
further,  for  there  is  scarcely  a  ground  of  the  decision  in  Shaw  v. 
Lawless  which  does  not  apply  to  this  case ;  but  there  are  many 
oljjections  to  the  plaintiff's  claim  in  this  case,  which  did  not  exist 
in  Shaw  v.  Lawless. 

The  appointment  is  admitted  to  be  optional  in  the  trustees, 
and  if  the  plaintiff  should  die  or  decline,  the  nieces  would  have 
the  power  to  appoint  some  other  person,  which  person,  when 
appointed,  woidd  have  the  same  right  as  the  plaintiff; 
[*148J  but  this  proves,  to  demonstration,  •that  the  object  was 
not  so  much  a  benefit  to  the  plaintiff,  as  securing  for 
the  estate  what  the  testator  thought  a  good  plan  of  manage- 
ment. 

There  are,  however,  other  objections  to  this  bill.  The  plain- 
tiff has  not,  and  does  not  pretend  to  have,  any  present  interest, 
but  claims  only  to  be  Employed  as  and  when  the  trustees  may 
have  occasion  for  an  agent,  manager,  or  receiver ;  but  words  of 
recommendation  are  never  construed  as  trusts,  unless  the  subject 
be  certain  ;[1]  besides  which,  it  is  not  the  practice  of  equity  toen- 

f  1]  Aa  to  e^ot  of  words  of  recommendation  or  request,  see  Padmort  r.  Ounningt 
7  Bim.  644 ;  Ford  v.  FowUr,  3  Bearan,  146 ;  Pope  v.  Pope,  10  Sim.  1 ;  Knight  v. 
Kmgkt,  3  Beavan,  148,  172,  174 ;  Bnmton  v.  Hunter,  S  HtU  Cb.  R.  490 ;  Hart  v. 
HarU  2  Dmx»  83 ;  Van  Dyok  v*  Vm  Bwm,  1  Oii  84 ;  Bfmt  v.'Q^»  1  Ch. 
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tertain  suits  on  behalf  of  parties  who  have  only  the  possibility  of  a 
future  title,  upon  events  which  may  never  happen — which  are 
the  words  of  Lord  Redesdale  in  p.  127,  of  his  third  edition. 
Bills  quia  timet  are  no  exception,  because  they  are  to  guard 
against  events  which  may  affect  existing  rights  or  liabilities. 
The  bill  is  equally  unsustainable  upon  the  ground  of  the  in- 
junction prayed,  for  the  act  sought  to  be  restrained  would  not 
only  not  prejudice  the  plaintiff,  but  actually  be  a  benefit  to  him, 
so  far  as  to  enable  him  to  raise  the  question,  which  he  has  by 
fliis  bill  prematurely  raised.  I  think,  therefore,  that  the  de- 
murrer ought  to  have  been  allowed. 

Order  reversed. 


•Penny  v.  Watts.  [•UO] 

1846:  Dm.  IL 

Oa  a  domiiRer  to  a  bill  Meking  payment  of  a  legacy  out  of  aawts  come  to  the  handa 
of  the  defendant,  who  wu  the  husband  of  the  lole  executrix  deceaeed :  Held,  that 
an  allegation  that  all  the  teetator's  debts,  and  the  other  legacies  bequeathed  by  his 
win,  had  been  paid,  and  that  there  were  assets  ultra  in  the  hands  of  the  defendant 
•0  satisfy  the  plaintiff's  demand,  was  not  sufficient  to  dispense  with  the  presenoe 
«f  a  peaonal  rapnsentatiTe  of  the  testator  ;  the  allegation  being  one  which,  OTsn 
if  admitted  by  the  defendant,  the  court  would  not  take  his  word  for. 

Ilie  absence  of  a  n^cesujy  party  to  any  part  of  the  relief  prayed  by  a  bill,  though 
the  prayer  be  in  the  alternative,  is  a  good  objection  on  demurrer. 

R.S46;  Brown  T  ITi^^s,  8  Ves.  590 ;  Harwood  v.  Weet,  1  Sim.  At  St  387;  Wood 
T.  Cos,  3  Mylne  &  Cr.  864 :  Knott  y.  Cottee,  poit,  p.  192.  But  where  the  objects 
of  the  trust  are  too  indefinite  to  afford  any  certainty,  the  court  will  not  enforce  it  as  a 
trust ;  see  Stubho  r.  Sargon,  3  Keene  R.  255 ;  S.  C.  3  Mylne  &  Cr.  507  ;  Ommany 
▼.  Bvtehor,  3  Turner  &  RusmU,  260 ;  Ford  y.  Fowler,  3  Beayau,  144.  See  2 
Story  on  Equity,  see.  1069,  and  cases  cited  in  note  2  to  sec.  1070.  Though  «  re- 
eommendations**  may,  in  some  cases,  amount  to  a  direction,  and  create  a  trust,  yet 
that  being  a  flexible  term,  if  such  a  construction  of  il  be  mconsistent  with  any  posi- 
tiye  provision  in  the  wiU,  it  is  to  be  considered  a  recommendation,  and  nothing  more. 
Thus,  in  Show  y.  Lawleeo,  5  Clark  &  Finley,  129,  the  House  of  Lords  held,  that 
where  the  interest  supposed  to  be  given  to  the  party  recommended,  was  inconsistent 
with  other  poweiw  which  the  trustees  were  to  exercise,  and  those  powers  given  in  ub<- 
tmbiguous  terms,  as  the  two  provisions  could  not  stand  together,  the  flexible  tarto 
to  give  way  to  the  inflexible  term.    See  Knott  v.  Cottee,  post,  192. 
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An  allegation  that  the  defendant,  being  the  peraon  entitled  to  take  out  rapmentatioa 
to  a  deceased  party,  reftnee  to  a]yply  for  it,  and  impedes  the  plaintiff  in  procoring 
a  grant  of  it  to  any  other  person,  is  not  a  sofficient  answer  io  a  demurrer  founded 
on  the  absence  of  snch  representatiTe ;  hot  mow  if  the  bfll  alleges  that  the  grant 
of  representation  is  actually  in  litigatioa  in  the  eodeaiastical  court. 

This  was  an  appeal  from  an  order  of  the  Vice-Chancellor  of 
England,  overruling  a  general  demurrer  for  want  of  equity  and 
for  want  of  parties. 

The  bill  stated  the  will  of  one  Charles  Unett,  dated  in  the 
year  1822,  by  which,  after  giving  several  pecuniary  legacies,  in- 
cluding one  of  £2000,  to  the  plaintiff's  late  wife,  he  devised  all 
his  real  estate  and  bequeathed  his  residuary  personal  estate,  to 
his  wife  Rebecca  absolutely,  and  appointed  her  sole  executrix. 
It  then  stated  that  Rebecca  Unett  proved  the  will,  and  that,  on 
the  29th  September,  1835,  just  before  the  marriage  of  the  plain- 
tiff  with  his  late  wife,  an  agreement  was  entered  hito  between 
her  and  Rebecca  Unett  that,  in  consideration  of  the  former  re- 
linquishing her  legacy,  which  had  not  been  paid,  the  latter 
would,  either  during  her  lifetime,  or  by  her  will,  settle  the  tes- 
tator's real  estates  in  the  county  of  Salop,  in  such  a  manner 
that  upon  her  death,  they  should  vest  in  the  plaintiff  and  his 
wife  and  their  heirs.  It  then  stated  that  Rebecca  Unett  had,  in 
1843,  intermarried  with  the  defendant  Watts,  and  had,  on  that 
occasion,  conveyed  those  estates,  amongst  others,  to  him,  in  fee, 
with  notice  of  the  agreement ;  and  that  she  had  died  in  April, 
1846,  without  having  made  any  settlement  of  the  estates  in  con- 
formity therewith.  It  further  stated  that,  in  an  answer 
[•150]  put  in  by  Watts  *to  a  former  bill  filed  against  him  by 
the  plaintiff,  and  to  which  this  bill  was  in  part  supple- 
mental, he  had  admitted,  as  the  fact  was,  that  the  whole  of  the 
personal  estate  of  the  testator  had  been  received  by  himself  and 
Rebecca,  his  wife,  or  one  of  them,  and  that  no  part  thereof  re- 
mained to  be  got  in  or  administered;  and  the  present  bill 
charged  that  all  the  testator's  funeral  and  testamentary  ex- 
penses and  debts,  and  all  the  legacies  bequeathed  by  his  will, 
except  the  legacy  of  £2000  to  the  plaintiff's  late  wife,  had  been 
fully  paid  and  satisfied,  and  that  the  defendant  on  his  said  mar- 
riage possessed  himself  of  the  whole  of  the  testator's  personal 
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estate  then  remaining  undisposed  of  or  unadministered,  and 
which  was  to  an  amount  more  than  sufficient  to  answer  the  le- 
gacy of  £2000,  and  had  converted  the  same  to  his  own  use. 
It  further  stated  that,  on  the  death  of  the  defendant's  late  wife, 
no  settlement  of  her  personal  estate  having  been  made  upon  her 
marriage,  the  defendant  became  entitled,  in  his  marital  right,  to, 
and  had,  in  fact,  possessed  and  converted  to  his  own  use,  all  her 
personal  estate. 

The  bill  farther  charged  that  there  was  now  no  legal  personal 
representative  either  of  the  testator  or  of  Rebecca  Watts ;  and 
that  the  defendant  Watts,  being  the  person  entitled  to  the  grant 
of  administration  of  both  those  estates,  declined  to  apply  for 
such  grants,  or  to  renounce  his  right  thereto,  and  that  he  thereby 
impeded  the  same  being  granted  to  any  other  person  with  a  view 
to  prejudice  the  plaintiff. 

The  bill  prayed  that  the  plaintiff  might  be  declared  entitled 
to  the  benefit  of  the  agreement  of  the  29th  September,  1636, 
and  that  the  defendant  Watts  might  be  decreed  specifically  to 
perform  the  same,  and  to  convey  the  estates  comprised  therein 
to  the  plaintiff  in  fee  simple ;  and  that  if  for  any  reason 
the  plaintiff  should  *not,  in  the  judgment  of  the  court,  [*161] 
be  entitled  to  such  rehef,  then  that  he  might  be  declared 
entitled  as  administrator  of  his  late  wife  to  the  said  legacy  of 
£2000,  and  that  an  account  might  be  taken  of  what  was  due 
for  principal  and  interest  in  respect  thereof,  and  that  the  defend- 
ant might  pay  to  the  plaintiff  what  should  be  found  due  there- 
on ;  or,  in  case  the  court  should  not  be  of  opinion  that  the  de- 
fendant had  admitted  or  was  bound  to  admit,  and  if  he  should 
not  admit,  assets  of  the  testator  come  to  his  hands  sufiicient  for 
the  purposes  aforesaid,  then  that  all  such  accoimts  and  inquiries 
as  might  be  necessary  and  proper  for  the  purpose,  and  according 
to  the  frame,  of  this  suit  might  be  taken  and  made,  in  order  to 
ascertain  what  personal  estate  of  the  testator  had  been  possessed 
and  received  by  the  defendant,  or  by  his  order  or  for  his  use,  and 
of  the  liabilities,  if  any,  in  respect  of  debts  and  legacies  in  ad- 
dition to  the  said  legacy  of  £2000  which  the  same  was  subject, 
and  of  the  application  of  the  same,  and  that  the  defendant 
might  be  decreed  thereout,  or  to  the  extent  of  the  amount  and 
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value  thereof,  to  pay  to  the  plaintiff  what  should  be  found  due 
to  him  as  aforesaid. 

The  ground  of  the  demurrer  for  want  of  parties  was,  that  there 
was  no  personal  representative  either  of  the  testator,  or  of  Mrs. 
Watts,  before  the  court. 

The  Lord  Chancellor  having,  upon  the  opening  of  the  ap- 
peal, expressed  a  clear  opinion  that  the  general  demurrer  for 
want  of  equity  could  not  be  sustained,  the  rest  of  the  argument 
was  confined  to  the  demurrer  for  want  of  parties. 

Mr.  /.  Parker  and  Mr.  Bird^  for  the  appellant,  said  that  the 
ground  on  which  the  Yice-Chancellor  had  overruled  the 
[*l£2]    demurrer  was  that,  if  the  plaintiff  should  ^succeed  at  the 
hearing  on  the  first  branch  of  his  case,  the  absent  rep- 
resentatives would  not  be  necessary  parties. 

[The  Lord  Chancellor. — ^If  absent  parties  be  necessary  for 
any  part  of  the  relief  prayed,  it  is  an  objection  on  demurrer.] 

Mr.  RoU  and  Mr.  Bcualgette,  for  the  respondents : — ^The  re* 
suit  of  the  statements  in  the  bill,  which  for  the  present  purpose 
must  be  taken  to  be  true,  is  that  the  legacy  claimed  by  the  plain* 
tiff  is  the  only  one  remaining  unpaid,  and  that  the  defendant 
Watts  has  possessed  himself  of  assets  of  the  testator  remaining 
unadministeredy  to  an  amount  more  than  sufficient  for  the  pay- 
ment of  that  legacy.  If  that  be  so,  he  is  under  a  personal  lia- 
bility to  pay  it ;  Tyler  v.  BeU.{a)  If  not  personally  liable,  he 
is  at  all  events,  in  respect  of  these  surplus,  an  executor  de  eon 
tcrtj  and  liable  in  that  character  to  the  plaintiff. 

[The  Lord  Chancellor. — ^If  the  estate  is  to  be  administered, 
the  executor  de  son  tort  being  here  will  not  dispense  with  a  re- 
gular representative  :  he  is  only  treated  as  executor  for  the  pur- 
pose of  being  charged,  not  for  any  other  purpose.] 

Admitting  that  a  regular  representative  will  be  a  necessary 

(a)  9  My.  &  Or.  106. 
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party  at  the  hearing,  what  is  alleged  as  to  the  condact  of  the  de- 
fendant in  preventing  the  plaintiff  from  obtaining  such  represen- 
tation is  a  sufficient  answer  to  the  objection  in  this  stage  of  the 
suit ;  for  it  would  be  a  great  hardship  on  the  plaintiff,  if  he  were 
to  be  precluded  from  even  filing  a  bill  until  he  can  over- 
come the  'obstacles  interposed  by  the  defendant  himself  [*153] 
in  the  way  of  his  obtaining  such  a  representation  to  de- 
ceased parties  as  will  make  his  suit  complete. 

[The  Lord  Chancellor. — ^You  ask  such  accounts  only  as 
may  be  necessary  for  the  case  made  by  the  bill.  What  accounts 
do  you  refer  to  ? 

An  account  of  what  the  defendant  has  himself  received,  in  or- 
der to  show  that  he  has  actually  received  this  legacy.  It  being 
admitted  by  the  demurrer  that  all  the  debts  and  the  other  lega- 
cies have  been  paid,  the  only  thing  the  plaintiff  has  to  show  is, 
that  the  defendant  has  received  assets  tUira  sufficient  to  satisfy 
the  plaintiff's  demand. 

The  Lord  Chancellor. — I  wish  the  practice  would  enable 
me  to  dispense  with  these  parties ;  for  it  is  very  likely  that  the 
bringing  them  before  the  court  will  merely  occasion  useless  ex- 
pense. But  I  have  only  to  look  at  the  statements  of  the  bill  to 
see  whether  the  court  can  give  the  plaintiff  the  relief  which  he 
asks  without  an  administration  of  the  estate ;  if  it  cannot,  it  fol- 
lows of  course  that  the  objection  for  want  of  parties  must  be  al- 
lowed. 

The  bill  states,  it  is  true,  that  all  the  debts  and  the  other  le- 
gacies have  been  paid ;  but  these  are  allegations  which  can  on- 
ly be  proved  by  inquiries  before  the  master :  even  if  the  defend- 
ant admitted  ihem,  the  court  would  not  take  his  word  for  it. 
If  indeed  a  sum  had  been  separated  from  the  mass  of  the  per- 
sonal estate  to  answer  this  legacy,  and  had  got  into  the  hands 
of  the  defendant,  the  court  would  decree  payment  of  it  to  the 
legatee  without  involving  him  in  the  general  accounts 
*of  the  estate ;  but  no  such  case  is  made  by  this  bill :  [*164] 
the  only  allegation  is,  that  assets  have  been  received  by 
the  defendant  sufficient  to  enable  him  to  pay  this  legacy,  and 


154  CASES  IN  CHANC&iKY. 

1646.— Penny  t.  Watts. 

on  that  allegation  the  court  cannot  dispense  with  the  presence 
of  the  personal  representative.  Therefore  the  demurrer  for  want 
of  parties  must  prevail. 

With  respect  to  the  excuse  alleged  for  not  bringing  the  per- 
sonal representative  here,  the  answer  is,  that  the  plaintiff  might, 
if  he  had  chosen,  have  taken  a  course  which  would  have  obvi- 
ated the  objection  ;  for  if  he  had  instituted  a  suit  in  the  Ecclesi- 
astical Court  for  a  grant  of  administration,  a  lis  pendens  there, 
if  stated  in  the  bill,  would  have  saved  the  demurrer.  But  he  al- 
leges nothing — no  steps  taken — to  obtain  representation.  There- 
fore I  must  allow  the  demurrer,  with  leave  to  amend  by  adding 
parties. 


Spottiswoode  v.  Clarke. 

1846:  Dec.  11. 

PHnciplw  which  ought  to  ngvlate  the  exerciee  of  the  jiniedietion  bj  hgmictioB: 

This  was  an  application  to  discharge  an  order  made  by  the 
Vice-chancellor  of  England,  restraining  the  defendant  from  sell- 
ing or  exposing  for  sale  any  almanacks  bound  in  wrappers  or 
covers,  with  the  title  '<  Pictorial  Almanack"  printed  thereon,  or 
having  any  other  title  printed  thereon,  so  as,  by  coloraUe  rep- 
resentation or  otherwise,  to  represent  the  almanack  published 
and  sold  by  the  defendant  to  be  the  same  as  the  almanack  print- 
ed and  sold  by  the  plaintiff  for  the  year  1847 ;  with  a  direction 
that  the  plaintiff  should  forthwith  bring'  an  action  against  the 
defendant  for  the  alleged  colorable  imitation  of  his  wrap- 
per. 
[*155]  *A  specimen  of  each  of  the  almanacks  was  produced. 
Both  had  engravings,  but  different  ones,  in  the  centre  of 
the  wrapper.  And  on  both  there  was  a  description  of  the  work 
printed  in  large  letters  above  and  below,  and  on  the  sides  of  the 
engraving. 


CASES  m  CHANCERY. 


156 


1846.— Spottiswoode  v.  Claike. 


The  description  of  the  plaintiff's  work  was 

THE  PICTORIAL  ALMANACK, 

FOR  1847.  Price  6d 


Greenwich 
Astronomical 


ROTAL 

Calendar. 


AND 

Year  Book 

FOR 

The  Gardener,  Farmer,  Naturalist,  and  Man  of 

Business. 


The  description  of  the  defendant's  work  was 

OLD  MOORE'S  FAMILY 
PICTORIAL   ALMANACK, 

FOR  1847. 


GREENWICH  ROYAL 
ASTRONOMICAL  CALENDAR 
AND  TEAR   BOOK  FOR  THE 

GARDENER,  FARMER, 
SPORTSMAN,  NATURALIST, 


THE    MAN  OF  BUSINESS, 

THE  HOUSEWIFE, 
A  FAITHFUL  COMPANION 
FOR  ALL  TIMES  AND 
SEASONS. 


The  only  other  points  of  difference  between  the  wrappers 
were,  diat  the  defendant's  was  smaller  than  the  plaintiff's,  and 
was  colored  yellow,  while  the  plaintiff's  was  white. 

Mr.  Sttusrt  and  Mr.  Moore  appeared  for  the  appeal  motion. 


*Mr.  Anderdon  and  Mr.  HaUettj  contra. 


[•166] 


Hittington  v.  F\)x,{a)  Knott  v.  Morganj{b)  Croft  v.  Day,{c) 
Perry  v.  TYueJittj{d)  were  cited. 

The  Lord  Chancellor. — ^All  these  cases  depend  upon  their 


(a)  3  My.  ic  Cr.  338. 
(e)  7  Bear.  84. 

YoL.IL 


ih)  9  Keen,  91S. 
(4)  6  Bear.  SS. 
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own  circumstances,  and  all  that  the  court  can  do  is  to  lay  down 
the  principles  upon  which  it  acts,  in  order  that  parties  may  know 
what  measure  of  relief  they  have  to  expect  m  any  particular 
case. 

I  have  often  expressed  my  opinion,  that,  unless  a  case  of  this 
kind,  depending  upon  a  legal  right,  is  very  clear,  it  is  the  duty 
of  the  court  to  take  care  that  the  right  be  ascertained  before  it 
exercises  its  jurisdiction  by  injunction. 

The  first  question  to  be  determined  is  as  to  the  legal  right, 
and  if  the  court  doubts  about  that,  it  may  commit  great  injus- 
tice by  interfering  until  that  question  has  been  decided. 

One  objection  to  that  course  is,  that  it  compels  future  litiga- 
tion, for  it  orders  the  plaintiff  to  bring  an  action ;  whereas,  by 
adopting  the  alternative  course — suspending  the  injunction,  with 
liberty  to  the  plaintiff  to  bring  an  action — it  enables  him  to 
pause  a  Uttle  and  consider  whedier  it  is  worth  his  while  to  em- 
bark in  such  a  course  of  litigation  as  will  be  necessary  to  esta- 
blish the  right  on  which  he  insists. 
[*157]  *A  second  objection  is,  that  the  court  in  granting  the 
injunction  is  expressing  a  strong  opinion  upon  the  legal 
question,  before  that  question  is  discussed  in  the  proper  tribunal. 
It  is  much  better,  if  the  legal  right  is  to  be  litigated,  that  this 
court  should  abstain  from  expressing  any  opinion  upon  it  in  the 
mean  time. 

But  the  greatest  of  all  objection  is,  that  the  court  runs  the 
risk  of  doing  the  greatest  injustice  in  case  its  opinion  upon  the 
legal  right  should  turn  out  to  be  errcmeous.  Here  is  a  publicar 
tion,  which,  if  not  issued  this  month,  will  lose  a  great  part  of  its 
sale  for  the  ensuing  year  If  you  restrain  the  party  iiomsellnig 
immediately,  you  probably  make  it  impossible  for  him  to  sell  at 
all.  You  take  property  out  of  his  pocket  and  give  it  to  nobody. 
In  such  a  case,  if  the  plaintiff  is  right,  the  court  has  some  means, 
at  least,  of  indenmifjring  hins^  by  making  the  defendant  keep 
an  account;  whereas,  if  the  defendant  be  right,  and  he  be 
restrained,  it  is  utterly  impossible  to  give  him  compensation 
for  the  loss  he  will  have  sustained.  And  the  eSect  of  the  order 
in  that  event  will  be  to  commit  a  great  and  inemediable  in- 
jury.    ITnless,  therefore,  the  court  is  quite  clear  as  to  what 
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axe  the  legal  rights  of  the  parties,  it  is  much  the  safest  course  to 
abstain  from  exercising  its  jurisdiction  till  the  legal  right  has 
been  detennined.[l] 

In  the  course  of  the  argument  cases  of  trade  marks  were  re- 
ferred to :  but  trade  marks  have  nothing  to  do  with  this  case.[2J 
Take  a  piece  of  steel :  the  mark  of  the  manufacturer  from 
which  it  comes  is  the  only  indication  to  the  eye  of  the  customer 
of  the  quaUty  of  the  article :  so  it  is  of  blacking,  or  any  other 
article  of  manufacture,  the  particular  quality  of  which  is  not 
discernible  by  the  eye.  But  these  cases  are  quite  different  from 
the  present  case,  in  which  if  you  are  deceived  at  all,  it 
is  not  *by  the  eye.[3J  The  size,  the  color,  the  engrav-  [*168j 
ings  are  all  different  in  the  two  works,  so  that  no  one 
who  sees  the  two  could  mistake  the  one  for  the  other.  At  the 
same  time  I  must  say,  that  there  is  in  the  descriptions  given  of 
tile  two  works  a  very  remarkable  coincidence  of  ideas  in  the 
plaintiff  and  defendant,  if  the  two  wrappers  be  supposed  to 
have  been  designed  independently  of  each  other.  It  is  difficult  to 
believe  diat  that  was  pure  accident ;  though  if  any  fraud  was 
intended,  it  certainly  was  a  very  clumsy  one. 

I  am  not,  however,  so  satisfied  that  this  is  a  case  in  which  the 
plaintiff  has  a  legal  right  against  the  defendant  as  to  justify  me 
in  restraining  the  latter  from  the  sale  of  his  work,  until  that 
right  has  been  established  in  the  proper  tribunal. 

Theiefoie,  the  injunction  must  be  dissolved,  the  defendant 
keqiing  an  account,  and  the  plaintiff  to  be  at  Uberty  to  bring  an 
action. 

[1]  8m  Pmrtridge  t.  Menekt  2  Saiid£  Ch.  R.  632. 

[9]  For  CMM  on  the  wnb^ed  of  trede  marks,  see  Coatet  v.  Holbrook,  2  8and£  Ch. 
B.  566,  and  note,  page  599  ;  I/ewis  t.  Langdon,  7  Sim.  421 ;  Bidding  v.  Howe,  8 
8im.  477 ;  Perry  ▼.  Treufit,  6  Beavan,  66 ;  Croft  y.  Day,  7  Beayaa,  84 ;  Partridge 
T.  Menek,  2  Sandfl  Ch.  R.  622  ;  Taylor  y.  Carpenter,  U  Paige,  292 ;  BeU  y.  Lock, 
7  Pteige,  75 ;  Knott  y.  Morgan,  2  Keene,  213  ;  WeUington  y.  Fox,  2  Mylne  &  Cr. 
338  ;  Tmfl»r  y.  Carpenter,  7  Law  Rep.  437. 

[3]  In  a  Boit  to  reatrain  the  nae  of  trade  marks  alleged  to  be  simulated,  if  it  appear 
thai  the  maiiu  used  by  the  defendants,  though  resembling  the  complainants  in  some 
lespects,  would  not  probably  deceiye  the  ordinary  mass  of  eastomeit,  pa3riiig  tho 
Aentioo  whidi  peiMMis  asoally  do  in  baying  the  artide  m  iiawtion ;  an 
wBnitbefiMitod.    Pmrtridge  w.  Manek,  9  BmOC.  Ch.  K.  CM. 


I0»  CASES  IN  CHANCERY. 


1846.— Smith  ▼.  Guy. 


[•169]  •Smith  v.  Guy. 

Brunwin  v.  Guy. 

1846 :  Dee.  7. 

The  ooart  will  netf  on  the  groand  of  irregnlarity  in  a  decree  m  a  oreditor's  rait,  take 
the  conduct  of  the  soit  firom  the  plaintiff  and  give  it  to  another  creditor,  though 
colliuion  be  eaggested. 

Where  decreee  had  been  obtained  in  two  creditori'  raits  for  the  admuiietration  of  the 
same  estate,  the  court  ordered  that  the  plaintiff  in  the  eoit  in  wUoh  the  seoond 
decree  had  been  made,  should  be  at  liberty  to  attend  the  proceedings  under  the 
flnt  decree  ;  bat,  on  the  ground  that  he  wss  a  stranger  to  that  suit,  refused  to  give 
him  the  conduct  of  it 

These  were  two  creditors'  suits  attached  to  different  branches 
of  the  court  for  the  administration  of  the  estate  of  the  same  tes- 
tator. The  bill  in  Smith  v.  Cfuy  was  the  first  filed,  but  a  de- 
cree was  first  obtained  in  the  other,  and  the  decree  afterwards 
made  in  Smith  v.  Guy  directed  that  the  master  should  be  at 
hberty,  if  he  should  thinlc  fit,  to  adopt  in  that  suit  any  of  the 
accounts  taken  under  the  decree  in  Brunwin  v.  Oujf. 

Mr.  RM  now  moved,  on  behalf  of  the  [daintiff  in  Smith  v. 
Cfuy,  that  all  further  proceedings  under  the  decree  in  the  other 
suit  might  be  stayed,  or  that  the  proceedings  in  Smith  v.  Oujf 
might  be  stayed,  and  that  the  plaintiff  in  that  suit  might  have 
the  conduct  of  the  proceedings  in  Brunwin  v.  Chijft  the  master, 
in  either  case,  being  at  liberty  to  adopt  any  of  the  accounts  or 
inquiries  already  taken  or  prosecuted,  as  he  should  think  fit 

The  motion  was  founded  on  alleged  collusion  between  Brun- 
win and  the  defendant  Guy,  who  was  the  personal  representa- 
tive of  the  testator,  and  alleged  irregularity  in  the  decree  in  that 
suit. 

Before  Mr.  Rolt  had  proceeded  far  in  opening  the  ments, — 

The  Lord  Chancellor  said — I  never  heard  of  a 

[*160]    party,  who  is  a  stranger  to  a  cause,  asking  the  court  *to 

interfere  with  the  prosecution  of  a  decree  in  that  suit  on 
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die  ground  of  some  irregularity  in  the  decree.  The  party  who 
moves  is  a  stranger  to  the  cause  of  Brunwin  y.  Chijf,  except  so 
far  as  the  decree  in  his  own  suit  gives  the  master  liberty  to 
adopt  any  accounts,  taken  in  the  other  suit,  which  he  may  think 
fit.  But  he  is  no  party  to  the  other  suit,  or  to  the  pleadings  in 
the  cause.  It  strikes  me,  however,  that  he  ought  to  be  present 
at  the  proceedings  under  the  decree  in  that  suit.  His  decree 
gives  the  master  leave  to  adopt  in  his  suit  the  accounts  taken  in 
the  other :  and  the  master  will,  of  course  adopt  them,  unless 
Smith  shows  some  reason  to  the  contrary ;  but  it  is  much  better 
that  Smith  should  be  there  in  the  first  instance  than  that  he 
should  make  his  objections  after  the  proceedings  in  Brunwin  v. 
Gfuy  are  concluded.  I  do  not  see  how  I  can  go  further  than 
that 

Mr.  /  Parker  who,  with  Mr.  Craigj  appeared  for  Guy,  stated 
that  Smith  had,  in  fact,  been  served  with  all  the  warrants  taken 
oat  under  the  other  decree. 

[The  Lord  Chancellor. — Yes ;  but  what  I  shall  now  do, 
will  give  him  the  right  to  it.] 

Mr.  Parker  then  suggested,  that  the  order  should  contain 
some  reservation  as  to  costs,  as  the  interference  of  Smith  in  the 
proceedings  in  the  other  suit  might,  perhaps,  lead  to  increased 
litigation  and  expense. 

The  Lord  Chancellor. — ^The  order  should  be,  that  Smith 
be  served  with  all  warrants  in  the  proceedings  in  Brunwin  v. 
Cruy,  and  be  at  liberty  to  attend  those  proceedings ;  and, 
he  not  being  *a  party  to  that  suit,  reserve  the  considera^    [*^^^ 
tion  of  the  costs  which  may  be  occasioned  by  his  attend- 
ing those  proceedings. 
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1846:  Deo.  7. 

The  tnuts  of  a  mund  reiidiiaiy  gift  of  rMil  and  penonal  etUte  having  flulod*  the 
ooeti  of  a  rait  by  the  next  of  kin,  claiming  the  wIm>Io  on  the  gnmnd  that  the  real 
estate  wu  oonyerted  out  and  out,  were  ^apportioned  between  the  real  and  pewenal 
eetates,  although  tho  title  of  the  heir  to  the  land  woe  held  to  be  ao  clear,  that  tfaa 
court  adjudged  it  to  him  in  the  abeence  of  some  of  the  next  of  kin. 

This  was  an  appeal  from  part  of  an  order  of  the  Master  of 
the  Rolls,  directing  payment  of  the  costs  of  these  suits  rateably 
out  of  the  real  and  personal  estates  of  the  testator. 

The  testator  devised  his  real  estate  to  trustees  upon  trust  to 
pay  the  income  to  his  niece  Anne  Worship  and  her  daughter 
Anne  Lefevre  successively  for  Ufe,  and  then  to  sell  the  estate. 
He  then  gave  some  pecuniary  legacies,  and  bequeathed  all  his 
personal  estate  to  the  same  trustees  upon  trust,  to  convert  it  into 
money,  and  to  invest  what  should  remain  after  pa]^ent  of  his 
funeral  and  testamentary  expenses  and  debts,  and  the  legacies 
before  given,  and  to  pay  the  income  to  the  same  tenants  for  life 
in  succession  ;  and,  after  the  death  <^  the  survivor,  to  hold  the 
monies  so  invested,  and  the  monies  produced  by  the  sale  of  the 
real  estate,  upon  trust  to  pay  £100  to  each  of  the  children  of 
Anne  Lefevre  who  should  survive  her,  and  to  pay  the  residue, 
or  the  whole,  if  there  should  be  no  such  child,  unto  and  among 
his  brothers'  and  sisters'  children  who  should  be  alive  at  the 
death  of  Anne  Lefevre,  or  their  respective  executors  or  adminis- 
trators. 
[*162]  *Anne  Lefevre  having  survived  her  mother,  and  died 
without  leaving  any  child,  and  Uiere  being  no  child  of 
any  of  the  testator's  brothers  and  sisters  then  living,  the  ques- 
tion arose,  in  what  way  the  fund  in  the  hands  of  the  trustees, 
consisting  partly  of  the  residuary  personal  estate  and  partly  of 
Ifae  proceeds  of  the  real  estate  (which  had  been  sold  with  the 
consent  of  the  tenants  for  life  during  their  lifetime,)  was  to  be 
dealt  with. 
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Certain  peisons,  calling  themselves  next  of  kin  of  a  child  of 
one  of  the  testator's  sisters,  claimed  the  whole  mider  the  words 
<<  or  to  their  executors  or  administrators."  The  next  of  kin  of 
the  testator  claimed  the  whole  as  under  an  intestacy,  insisting 
that  the  real  estate  was  absolutely  and  for  all  purposes  converted 
into  personalty.  On  the  other  hand,  two  persons,  each  calling 
himself  the  testator's  heir-at-law,  claimed,  as  under  an  intestacy, 
die  part  of  the  fund  which  had  arisen  from  real  estates. 

The  first  of  the  above  mentioned  suits  was  instituted  by  par- 
ties belonging  both  to  the  first  and  second  classes  of  claimants : 
the  second,  by  parties  belonging  to  the  second  class  only.  And 
die  inquiries  directed  in  both  were,  first,  whether  there  was  any 
child  o(  Aime  Lefevre  living  at  her  death ;  secondly,  whether 
there  were  any  children  of  any  of  the  testator's  brothers  and 
sisters  living  at  her  death ;  thirdly,  who  were  the  next  of  kin, 
at  her  death,  of  the  testator's  brothers'  and  sisters'  children,  and, 
if  any  of  such  next  of  kin  were  dead,  who  were  their  personal 
representatives ;  fourthly,  who  were  the  next  of  kin  of  the  tes- 
tator at  her  death,  and  if  any  of  them  were  dead,  who  were 
their  personal  representadves ;  fifthly,  who  was  the  testator's 
heir-at-law. 

By  the  result  of  the  third  and  fourth  of  these  inquiries, 
it  was  ascertained  that  both  the  classes  to  which  *they  [*163] 
referred  were  very  numerous,  and  that  some  individuals 
belonging  to  each  were  parties  to  both  the  suits.  The  two  per- 
sons who  both  claimed  to  be  the  heir-at-law,  and  who  were  also 
parties  to  the  suits,  agreed  to  settle  the  question  of  heirship  be- 
tween them. 

The  causes  were  heard  t<^ether  for  further  directions  before 
the  Master  of  the  Rolls  without  any  other  parties  being  brought 
before  the  court(a)  At  the  hearing,  the  claim  of  the  next  of  kin 
o(  brothers'  and  sisters'  children  was  given  up,  and  the  Master 
of  the  Rolls  decided  against  the  claim  of  the  next  of  kin  of  the 
testator  oa  the  question  of  conversion,  considering  the  point  so 
dear  as  to  justify  the  court  in  so  disposing  of  it  in  the  absence 
of  many  of  ihat  class  who  were  not  parties  to  the  suits.    And 

(a)  7  Bmt.  54a 
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his  Lordship  directed  the  costs  of  both  suits  to  be  paid  lateably 
out  of  the  portions  of  the  fund  which  had  arisen  from  real  and 
personal  estate. 

From  that  decision  as  to  costs,  the  heir-at-law  appealed :  and 
the  appeal  now  coming  on  to  be  heard. 

Mr.  RoU  and  Mr.  Barrett,  for  the  appellant,  said,  that  there 
was  no  precedent  for  throwing  upon  the  heir  of  a  testator  the 
costs  occasioned  by  the  unsuccessful  claims  of  other  parties  up- 
on the  lands  descended ;  and  that  the  effect  of  doing  so,  here, 
would  be,  to  take  away  from  the  heir  the  very  estate  which  the 
court,  by  the  same  decree,  adjudication  as,  beyond  all  doubt,  be- 
longing to  him ;  though  the  greater  part,  by  far,  of  the  costs  of 
the  suit  had  been  occasioned  by  the  inquiries  directed  for  the 
purpose  of  ascertaining  parties,  who  turned  out  to  have  no  title 
to  any  thing  but  the  personal  estate.  That  the  primary  fund 
for  payment  of  funeral  and  testamentary  expenses,  debts, 
[*164]  and  legacies,  was  also  the  primary  fund  •for  the  pay- 
ment of  the  costs  of  administering  the  estate ;  Ripley  y. 
Moyscy  ^a)  and,  in  this  case,  that  fun(i  was  the  personal  estate. 
That  A  ttometf' General  v.  SouthgeUe,  as  altered  by  Lord  Lynd- 
hurst  on  appeal,  was  no  exception  to  that  rule ;  for,  there,  the 
court  held  that  the  debts  and  legacies  were  payable  rateably  out 
of  the  real  and  personal  estates  as  a  mixed  fund.(6)  That  in 
LecuToft  y.  Maynard^{c)  the  costs  were  apportioned,  as  a  pun- 
ishment to  the  heir  for  having  instituted  an  unnecessary  suit 
And  in  Walter  v.  Maunde,{d)  there  was  a  mixed  fund,  and, 
moreover,  the  contest  was  not  between  the  heir  of  the  testator 
and  parties  claiming  under  his  will,  but  between  two  parties, 
both  of  whom  claimed  under  the  will ;  for,  as  the  court  con- 
strued the  will,  there  was  a  trust  of  the  proceeds  of  real  and  per- 
sonal estate  for  the  testator's  next  of  kin  ;  and,  some  of  them 
having  died,  the  question  was  whether  their  shares  went  wholly 
to  their  personal  representatives,  or,  so  far  as  they  consisted  of 
the  proceeds  of  real  estate,  to  their  heirs-at-law.  That  case, 
therefore,  had  no  application  to  the  present ;  and  in  Eyre  v. 

* 

(a)  1  Keen,  578.         (ft)  13  Sim.  77.         (e)  1  Vee.  979.         (d)  19  Yes.  484. 
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Marsdeny(a)  the  only  point  decided  was,  that  property  which 
turned  out  to  be  undisposed  of  by  the  will  was  to  contribute  its 
share  of  the  costs  of  suit  with  the  property  which  was  well  dis- 
posed of.  On  the  whole,  therefore,  they  submitted  that  the  real 
estate  ought  at  the  most  to  be  charged  only  with  so  much  of  the 
suit  as  exclusively  related  to  it. 

Mr.  /.  Parker  and  Mr.  Birdy  for  the  respondents,  relied  on  the 
circumstance,  that  all  the  inquiries  directed  by  the  decrees  were 
necessary,  to  enable  the  trustees  safely  to  dispose  of  the 
fund  in  their  hands;  and  that  *on  that  principle  the    [*166] 
costs  ought  to  be  borne  rateably  between  the  two  ele- 
ments of  which  that  fund  consisted. 


The  Lord  Chancellor,  after  stating  the  substance  of  the 
will,  and  the  conflicting  claims  upon  the  fund,  proceeded  as  fol- 
lows : — 

The  Master  of  the  Rolls  held  the  next  of  kin  of  the  testator  to 
be  entitled  to  so  much  of  the  fund  as  had  arisen  from  the  per* 
sonal  ^tate,  and  the  heir-at-law  to  so  much  of  it  as  had  arisen 
from  the  real  estate,  and  directed  the  costs  to  be  paid  rateably 
out  of  the  realty  and  personalty,  according  to  their  value. 

It  appears  from  the  report,(6)  that  the  Master  of  the  Rolls  was 
asked  to  direct  that  all  the  costs  should  be  paid  out  of  the  per- 
sonal estate,  which  he  refused  ;  and  it  does  not  appear  that  any 
objection  was  raised  as  to  the  apportionment  as  directed.  Upon 
the  appeal,  however,  it  was  contended  that  the  whole  of  the 
costs  ought  to  be  paid  out  of  the  personal  estate  ;  but,  upon 
looking  at  the  petition  of  appeal,  I  find  that  this  question  is  not 
raised,  but  that  the  only  complaint  is,  that  the  costs  were  or- 
dered to  be  paid  out  of  the  realty  and  personalty  according  to 
their  value,  instead  of  a  direction  to  separate  the  costs,  and  to 
pay  so  much  as  had  arisen  on  account  of  the  real  estate  out  of 
the  realty,  and  so  much  as  had  arisen  on  account  of  the  per- 
sonal estate  out  of  the  personalty.  This,  therefore,  I  consider 
as  the  only  question  for  my  consideration,  and  I  think  the  appel- 

r«)  4  HH.  A.  Cr.  331.  (*)  7  Bmv.  MA. 
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lant  was  well  adrised  in  not  raising  the  other  que^on  by  the 
petition  of  appeal,  for  it  would  have  been  most  hopeless  to  con- 
tend that  the  appellant  was  not  to  bear  any  part  of  the  costs  of 
a  litigation  by  means  of  which  the  title  to  the  fund  has  been 

adjudged. 
[*166]        *It  must  be  observed  that,  although  during  the  livei 

of  the  tenants  for  life  the  funds  were  kept  separate,  they 
were  united  and  blended  upon  the  death  of  the  survivor ;  and, 
had  not  the  dispositions  of  the  will  failed  for  want  of  objects  to 
take,  the  proceeds  of  the  realty  and  personalty  would  from 
thenceforth  have  formed  but  one  fund :  but,  owing  to  the  fail- 
ure of  such  objects,  the  separate  character  of  each  survives  for 
the  benefit  of  the  next  of  kin,  and  the  heir-at-law.  The  testator 
directed  their  union :  events  which  he  did  not  contemplate  have 
prevented  it.    What  in  such  cases  is  the  rule  as  to  costs? 

There  is  no  question  here  as  to  residue,  for  both  part  of  the 
fund  were  intended  to  be  given,  and  in  both  the  gifts  have  failed 
far  want  of  objects.  Why,  in  such  a  case,  is  one  part  of  the  fund 
only  to  bear  the  costs  of  litigation  common  to  both  ? 

Many  cases  have  occurred  in  which  costs  have  been  directed 
to  be  borne  pro  rata  by  different  funds,  part  of  which  were  un- 
disposed of,  but  as  to  other  parts  of  which  the  testator's  intention 
prevailed :  such  was  Bowse  v.  Ckapman,{a)  Ackrotfd  v.  Smit/ir 
s<m.{b)  So,  where  legacies  fail  under  the  Mortmain  Act,  the 
costs  are  paid  pro  rata  out  of  the  part  undisposed  of,  and  the 
part  well  bequeathed ;  Attomey-Oeneralv.  Lord  Wmchelsea,{c) 
Attorney- Oeneral  v.  Hurst. {d)  In  Eyre  v.  Marsden  there  was 
a  mixed  fund,  part  of  which  was  decreed  to  the  next  of  kin,  and 
part  to  the  heir-at-law ;  and  costs  had  been  incurred  by  inquiries 
and  proceedings  for  the  purpose  of  separating  the  different  parts  of 

the  fund ;  and  I  directed  that  such  costs  should  be  appor. 
[*167]    tioned  pro  rata  ^between  the  funds  of  the  heir  and  the 

next  of  kin.  The  case  which  comes  nearest  to  the  pre- 
smt  is  Walter  v.  Mounds  ;  that  was  the  case  of  a  mixed  fund 
of  realty  and  personalty,  which,  under  a  gift  to  relations,  the 
Master  of  the  Rolls  adjudicated  to  the  next  of  kin,  and  directed  all 

(«)4V«.i«i.    <H  lBhkaC.503.    (i;)  3  BnK  a  C.  S73.    («90ax»36i. 
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the  costs  to  be  paid  out  of  the  personal  estate;  but  that  Lord  El- 
don,  upon  appeal,  altered,  and  directed  that  the  costs  should  be 
apportioned  according  to  the  value  of  the  real  and  personal  es- 
tates. 

It  aiq>ears,  therefore,  that  the  direction  of  the  Master  of  the 
Bolls  in  the  present  case  is  not  only  not  contrary  to  the  practice 
of  the  court,  but  that  it  is  in  strict  conformity  with  the  great  ma- 
JOTity  of  precedents ;  and  in  matters  so  much  of  discretion  as 
questions  of  costs,  I  should  have  been  most  unwilling  in  a 
doubtful  case  to  disturb  a  direction  which,  being  within  the 
principle  of  the  court,  was  fairly  open  to  the  exercise  of  its  dis- 
ccetion,  particularly  where  substantial  justice  has  been  done. 
But  the  present  is  not,  I  think,  doubtful ;  the  inquiry  asked — 
how  much  of  the  costs  had  been  incurred  in  respect  of  the  real 
mad  how  much  in  respect  of  the  personal  estate — would  be  a^ 
tended  with  great  difficulty,  nearly  all  the  proceedings  being 
'common  id  both. 

Appeal  dismissed  with  costs. 


*CooMBE  V.  Ramsat.  [*168] 

1846:  Dee.  15. 

AS  appfieatmie  far  leave  to  amend  under  the  Oiden  of  May,  1845t  are  to  be  aaade 
in  the  fiist  instance  to  the  Master. 

After  the  expiration  of  more  than  ten  weeks  from  the  filing 
of  the  answer,  the  plaintiff  had  appUed  to  the  master  for  leave 
to  amend  the  bill.  The  application  having  been  refused  by  the 
master,  had  been  renewed  before  the  Tice-Chancellor  of  Eng* 
land,  who  had  also  refused  it. 

It  was  now  renewed,  by  way  of  appeal,  before  the  Lord 
Chancellor,  by  Mr.  Cooper  and  Mr.  Miller,  for  the  plaintiff,  who 
insisted  on  the  authority  of  Lloyd  v.  TFat/,(a)  that  it  was  a 

{a)  4  My.  k  Cr.  957. 
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case  in  which  the  master  had  no  jurisdiction,  and,  consequently, 
that  an  appeal  lay  from  the  Vice-Chancellor's  decision. 

Mr.  Spence  and  Mr.  Stintmi^  contra,  contended  on  the  author- 
ity of  Chrisfs  Hospital  v.  Chrainger,{a)  that  all  applications  to 
amend  under  the  new  Orders  of  May,  1846,  were  to  be  made  in 
the  first  instance  to  the  master,  and,  therefore,  that  the  decision 
of  the  Vice-Chancellor  in  this  case  was  conclusive :  3  &  4  W. 
c.  94,  s.  13. 

The  Lord  Chancellor. — The  case  of  Lloydr.  Wait  has 
no  application  :  the  decision  being  founded  expressly  upon  the 
negative  words  in  the  13th  order  of  November  1831,  which  for 
some  reason  were  omitted  in  the  corresponding  order  of  May 
1845  ;  and  Chrisfs  Hospital  v.  Grrainger  proceeded  upon  that 
distinction. 

Motion  refused  with  costs. 


[*169]  *In  the  Matter  of  Thomas,  a  Lunatic. 

1846 :  Dec.  5. 

Application  for  a  leferanoe  aa  to  the  propriety  of  advancing  a  large  sam  of  money 

oat  of  the  c^iital  of  a  lunatic's  estate,  to  enable  his  eldest  son  to  purchase  an 

estate,  refused. 

This  was  the  petition  of  the  wife  of  the  lunatic,  as  the  com- 
mittee of  his  estate,  praying  a  reference  to  the  master  to  inquire 
whether  it  would  be  fit  and  proper  that  any  and  what  sum 
should  be  allowed  out  of  the  lunatic's  estate  to  enable  his  eldest 
son,  who  was  resident  in  the  island  of  Barbadoes,  to  purchase 
an  estate  there,  upon  which  the  lunatic  had  a  mortgage  for 
£3000,  and  the  equity  of  redemption  of  which  had  been  offered 
to  the  son  for  the  sum  of  £2000. 

It  appeared  that  the  income  of  the  lunatic's  property  was  about 

(a)  1  Fhin.  6S4. 
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£1600  a  year,  of  which  £600  per  annum  had  been  allowed  for 
the  maintenance  of  him  and  his  wife,  and  £300  for  the  mainte- 
nance of  four  of  his  younger  children.  That  he  had  seven 
children  in  all,  and  that  a  reference  similar  to  that  now  a^ed 
had,  a  short  time  ago,  been  made  by  Lord  L3mdhurst,  with  a 
Tiew  to  the  allowance  of  a  sum  of  £2000  out  of  the  corpus  of 
the  estate  for  the  purpose  of  setting  up  another  of  the  younger 
children  in  business.(a) 

The  petition  stated  that  the  son,  on  whose  behalf  the  applica- 
tion was  made,  had  no  resources  of  his  own  except  a  precarious 
salary  of  £100,  of  which  he  was  in  the  receipt  as  agent  of  an- 
other estate  in  the  island. 

Mr.  C.  M.  RoupeU  appeared  for  the  petitioner. 

•The  Lord  Chancellor. — ^The  court  will  advance  [*170] 
small  sums  to  put  relations  of  a  lunatic  out  as  apprenti- 
ces :  but  as  to  advancing  large  sums  of  £2000  to  enable  one  of 
his  family  to  buy  an  estate,  I  never  heard  of  such  a  thing.  In 
that  way  you  might  dispose  of  the  whole  of  the  lunatic's  prop- 
erty, and  leave  him,  if  he  recovers,  to  find  all  his  property  gone. 
If  you  can  find  any  precedent  for  such  an  application,  you  may 
mention  it  again :  but  if  there  is  none  I  shall  certainly  not  make 
one. 


Jordan  v.  Jones. 


1846:  Dm.  11,  31. 

The  oonrt  will  not  make  a  peremptory  order  upon  a  married  woman,  to  execute  a 
conreyanoe  of  an  eitate  not  settled  to  her  aeparate  uae. 

This  was  a  motion  to  discharge  so  much  of  an  order(6)  of 


(a)  The  Reporter  has  been  informed,  that  the  Lord  Chanoellor  made  thie  order 
with  some  hesitation,  at  the  same  time  mtimating  to  the  petitioner,  that  he  muft  not 
be  very  sanguine  as  to  the  result  of  the  reference. 

(ft;  See  XII.  Gen.  Old.  S6th  Aug.  1841. 
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the  Yice-Giancellor  Wigram,  a:^  ordered  that  the  defendant  Mrs. 
Jones,  who  was  a  married  woman,  should,  within  four  days 
after  service  of  the  order,  execute  a  conveyance  pursuant  to  the 
decree  and  acknowledge  it  before  the  master  or  commissicmer. 

The  plaintilOr  was  equitable  mortgagee  of  an  estate  by  virtue 
of  a  deposit  of  title-deeds  made  by  Mrs.  Jones,  before  her  mar- 
riage, she  being  at  the  time  mortgagee  in  fee  of  the  estate.  The 
suit  was  for  a  foreclosure  of  the  mortgage,  or  a  sale.  By  the 
decree,  it  was  ordered  that  the  estates  hould  be  sold,  and  that  all 
proper  parties  should  join  in  the  conveyance  as  the  master  should 
direct  The  estate  was  accordingly  sold,  and  the  purchaser  hav- 
ing paid  his  purchase-money  into  court  was  let  into  possession : 
but  Mrs.  Jones  and  her  husband  having  refused  to  exe- 
[*171]  cute  the  deed  of  conveyance,  the  'above-mentioned  order 
was  obtained  for  the  purpose  of  enforcing  the  decree 
against  them  by  process  of  contempt 

Mr.  Cooper  and  Mr.  Saunders  for  the  motion,  said  that  the 
only  way  in  which  a  married  woman  could  convey  an  estate 
not  settled  to  her  separate  use  was,  before  the  passing  of  the  3 
d&  4  W.  4,  c.  74,  by  fine ;  and  since  that  act,  by  the  form  thereby 
8ub6tituted.(a)  And  that  in  both  cases  it  was  of  the  essence 
of  the  act,  that  it  should  be  voluntary ;  that  accordingly  there 
was  no  case  either  before  the  statute,  or  since,  in  which  a  mar- 
ried woman  had  been  committed  for  refusing  to  execute  a  deed. 
That  on  the  contrary,  the  court  was  so  jealous  of  any  attempt 
to  control  her  will,  that  it  often  refused  to  enforce  against  a  hus- 
band an  express  covenant  that  his  wife  should  join  in  aconvey- 
ance.(&) 

Mr.  Oiffardj  controj  observed  that  all  the  authorities  referred 
to,  were  cases  in  which  the  husband  had  contracted  to  sell  his 
wife's  estate  ;  and  that  the  rule  which,  in  the  case  of  a  married 
woman,  required  a  voluntary  acknowledgement  of  a  deed,  as 
formerly  of  a  fine,  had  reference  only  to  her  subjection  to  mari- 

(«)  8>.  79,  80.     (6)  Sagd.  V.  St,  P.  10th  Ed.  e.  4,  a.  3,  pi.  19,  and  the  cmm  thm 
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til  eoDtrol,  and  was  not  intended  to  paralyse  the  ann  of  the 
court  in  die  execution  of  its  decrees,  whenever  a  married  woman 
happened  to  be  concerned. 

He  also  referred  to  the  stat  1  W.  4,  c.  36,  s.  16,  r.  IS,  (the  Con- 
tempt Act) 

• 
Mr.  Cooper y  in  reply,  referred  to  the  1 W.  4^  c.  60,  (the  Trustee 

Act.) 

*The  Lord  Chancellor. — When  once  you  make  a  [*172] 
married  woman  a  trustee,  of  course  there  is  no  difficulty, 
but  that  is  not  the  question  here  .(a)  It  is,  however,  quite  new 
to  me  that  the  court  has  no  jurisdiction  to  compel  a  conveyance 
by  a  married  woman  pursuant  to  its  decree.  The  difficulty  is, 
that  the  order  goes  to  compel  her  to  do  what  the  statute  says 
shall  be  voluntary.  In  a  certain  sense,  however,  she  does  it 
voluntarily  when  she  does  it  in  obedience  to  the  order,  for  she 
does  it  to  avoid  the  consequences  of  not  doing  it.  There  is  no 
doubt  that  all  the  rules  with  respect  to  married  women  are  to 
protect  them  against  the  husband.  I  am  told,  however,  that  the 
same  question  occurred,  when  I  last  held  the  Great  Seal,  and 
that  I  then  decided  it  I  will,  therefore,  reserve  my  judgment 
nntH  I  have  seen  what  was  done  in  that  case. 

Dee.  21. — On  a  subsequent  day,  his  lordship  said,  that  he  had 
been  furnished  with  a  note  of  the  case  of  Foxon  v.  jFbaron(6) 
(the  case  to  which  he  had  referred,)  in  which  the  same  question 
occurred,  and  in  which,  concurring  in  opinion  with  the  Master 
of  the  Rolls,  he  had  come  to  the  conclusion  that  the  court  had 
no  authority  to  make  such  an  order  as  this  against  a  married 

(«)  In  King  y.  £«mA,  9  Han,  57,  wiisre  ia  a  HDnckmire  saii  by  an  equitable 
nortgagee,  the  estatea  had  been  aold  under  the  decree,  but  the  mortgagor  waa  abroad, 
the  court  treating  him  aa  a  trustee,  for  the  plaintiff,  made  an  order  for  the  appoint- 
ment of  a  perND  to  convey  in  hie  place.    1  W.  4,  c.  GO,  ae.  8,  18. 

{¥)  The  Reporter  has  been  unable  to  procure  the  papen  in  this  case,  but  he  has 
been  infonned  by  the  solicitor  engaged  in  it,  that  it  arose  in  1836,  upon  a  petition 
pnyiqg  thai  a  fomale  ward  of  court,  who,  having  attained  twenty-one,  had  married 
without  the  sanction  of  the  court,  mi^t  be  ordered  to  execute  the  settlement  subse- 
quently made  of  her  praperty  under  the  diieetion  of  the  ooort 
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woman ;  and  tliatrhe  should  adheie  to  that  decisa<Hi  in  the  pre»* 
entcase. 

Older  diflchatged. 


[*173]  *Brown  v.  Robertson. 

1846:  Dec  16. 

An  order  diaohargMl  for  inegolarity  with  co«te»  thoa|^  the  notioe  of  motion 
generaL  An  order  may  be  impeached  for  irregularity,  although  the  notice  of 
motion  do  not  specify  that  as  the  ground  of  it»  the  omission  being  material  only  as 
to  costs,  aod  not  always  even  as  to  them. 

This  was  a  motion  on  the  part  of  the  defendant,  to  discharge 
an  order  of  the  Vice-chancellor  of  England,  dated  the  4th  June 
1846,  for  the  appointment  of  a  receiver,  and  another  oider  of 
the  27th  November,  refusing  with  costs  a  motion  to  discharge 
that  order. 

The  notice  of  the  appeal  motion  was  general :  but  Mr.  Teed, 
in  support  of  it,  relied  solely  upon  the  ground  of  irregularity, 
inasmuch  as  the  order  of  the  4th  June  purported  to  be  made  on 
an  affidavit  of  service,  whereas  it  appeared  that  the  notice  of 
motion  on  which  it  was  made,  was  served  after  eight  o'clock  on 
Monday  evening,  for  the  following  Thursday,  when  the  order 
was  pronounced. 

Mr.  Js.  Parker^  and  Mr.  Bazalgeite,  cmiira,  stated  that  the 
defendant  appeared  personally  in  opposition  to  the  motion,  on 
the  4th  of  June  when  it  was  made,  and  they  insisted  that  ap- 
pearance was  a  waiver  of  the  irregularity  of  service. 

[The  Lord  Chancellor. — Not,  if  he  only  appeared  to  pro- 
test] 

They  further  contended,  that  a  party  who  complained  of  an 
order  on  the  ground  of  irregularity,  was  bound  to  state  it  ex- 
pressly in  the  notice  of  motion. 
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The  Lord  Chancellor. — ^That  is  only  material  as    [*1 74] 
to  the  costs  in  any  case,  and  in  the  view  I  take  of  this 
case,  it  is  not  material  even  in  that  respect. 

On  the  conclusion  of  the  argument,  his  lordship  said. — ^The 
Older  was  obtained  on  an  affidavit  of  service,  which  was  not  in 
foct  a  regular  service,  and  which  the  party  was  bound  to  know 
was  not  a  regular  service.  I  cannot  but  consider  that  an  attempt 
to  impose  upon  the  court :  and  it  has,  in  fact,  imposed  upon  the 
courL  I  am  told,  indeed,  that  the  defendant  was  personally 
present  when  the  order  was  made :  but  if  he  came  merely  to 
inform  the  court  that  he  had  not  been  regularly  served,  and  the 
court  overruled  that  objection,  and  proceeded  on  the  merits,  the 
court  was  in  enor.  However,  whether  that  was  so  or  not,  I  can- 
not take  notice  of  what  took  place  before  the  Yice-Chancellory 
for  his  order  itself  informs  me  that  it  was  made  on  an  affidavit 
of  service,  and  it  is  now  established  before  me  that  that  service 
was  an  improper  service,  and  if  a  party  obtains  an  order  on  an 
improper  service,  he  cannot  be  allowed  to  take  any  benefit  from 
it  I  shall  therefore  discharge  both  the  orders  with  costs,  with- 
out prejudice  to  any  other  motion  on  merits. 


Mr.  Parker  submitted,  whether  the  circumstance  of  the  notice 
of  motion  before  the  Tice-Chancellor  not  having  specified  irre- 
gularity as  the  ground  of  it,  did  not  disentide  the  defendant  to 
the  costs  of  that  motion. 

•The  Lord  Chancellor. — You  brought  the  party    [*175] 
into  litigation  by  an  order  inegulariy  obtained.    He  had 
two  objections  to  it,  one  of  form,  and  the  other  of  merits.    He 
was  not  bound  to  elect  between  them,  and  form  his  own  opinion 
as  to  the  validity  of  his  objection  cm  the  point  of  regularity. 
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RioBY  V,  Strangwats. 

1846 :  Dec.  17. 

Where  two  soiti  are  institnted  for  the  adminktratxm  of  the  aame  eitate,  and  on  a 

decree  being  obtained  in  one  of  themi  an  ajvplication  it  made  to  stay  proceedinga  in 

the  other ;  the  qoeetion  always  is,  whether  the  latter  suit  asks  any  thing  mors 

than  can  be  obtained  in  the  former. 
A  question  between  the  heir  at  law  and  next  of  kin  as  to  convernon  of  real  estate* 

cannot  be  disposed  of  in  a  suit  in  which  neither  of  those  parties  is  pUdntiff. 

This  was  the  renewal  of  a  motion,  which  had  been  refused 
by  the  yice-Chancellor  of  England,  on  the  part  of  a  defendant 
who  had  been  served  with  a  copy  of  the  bill,  for  leave  to  enter 
a  common  appearance,  and  to  defend  the  suit  in  the  ordinary 
way,  notwithstanding  the  time  limited  for  making  the  applica- 
tion by  the  16th  General  Order  of  May,  1845,  Rule  S,  had  ex- 
pired. 

The  bill  was  filed  in  November,  1845,  by  one  of  several  resi- 
duary legatees  under  a  bill,  for  an  administration  of  the  testator's 
estate.  The  defendant  who  now  moved,  and  who  was  another 
of  the  residuary  legatees,  was  not  served  with  a  copy  of  the  bill 
until  the  5th  of  August,  1846,  previously  to  which  he  had  him- 
self, in  the  month  of  July  of  that  year,  filed  another  bill  for  the 
administration  of  the  same  estate.  Replication  was  filed  in  the 
first  suit  on  the  11th  of  November,  and  the  motion  above-men- 
tioned before  the  Yice-Chancellor,  was  made  on  the  25th  of  that 

month. 
[*176]  *Both  the  bills  alleged,  that  part  of  the  real  and  personal 
estate  comprised  in  the  residuary  gift,  was  imdisposed  of 
by  reason  of  the  death  of  some  of  the  residuary  legatees  in  the 
testator's  lifetime ;  but  the  second  bill,  in  which  the  defendant 
who  now  moved,  sued  in  the  character  of  one  of  the  next  of  kin 
in  as  well  as  of  residuary  legatee,  insisted  that  the  real  estate 
was  by  will  converted  out  and  out  into  personalty,  and  ac- 
cordingly prayed  that  the  realty  undisposed  of  as  well  as  the 
personalty  might  be  adjudged  to  the  next  of  kin. 

Mr.  Stuart  and  Mr.  Elderton  for  the  moti(»i,  said,  that  theie 
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were  questions  as  to  the  legitimacy  of  some  of  the  next  of  kin, 
and  that  their  client  apprehended  that  his  title  as  one  of  such 
next  of  kin  might  be  prejudicated  unless  he  had  an  opportunity 
of  obtaining  inspection,  in  the  master's  office,  of  certain  docu- 
ments which  were  in  the  custody  of  some  of  the  parties  to  the 
suit,  and  of  examining  them  on  interrogatories,  which  he  could 
not  do  unless  he  were  an  active  party  in  the  cause. 

Mr.  RoU  appeared  for  the  plaintiff^  but 

The  Lord  Chancellor  (without  hearing  him)  said,  that  the 
appUcation  bdng  to  the  discretion  of  the  court,  he  should  cer- 
tainly exercise  that  discretion,  as  the  Tice-Chancellor  had  done, 
in  such  a  manner  as,  if  possible,  to  prevent  two  suits  being  pro- 
secuted for  the  administration  of  the  same  estate.  If  the  de- 
fendant chose  to  dismiss  his  own  bill,  it  was  quite  right  that  he 
should  he  an  active  party  to  this  suit ;  but  he  must  make  his 
election  between  them,  and  if  he  preferred  going  on  with  his 
own  suit,  this  motion  must  be  refused. 

*The  defendant  declining  to  abandon  his  own  suit,  the  [*177J 
motion  was 

Refused  with  costs. 

The  plaintiff  having  a  few  days  afterwards  obtained  a  decree 
in  this  suit,  gave  notice  of  a  motion  before  the  Lord  ChanceUor, 
that  all  further  proceedings  in  the  defendant's  suit,  which  was 
in  a  different  branch  of  the  court,  might  be  stayed. 

Mr.  RoU  and  Mr.  Bailey  for  the  motion,  stated  the  minutes  of 
die  decree,  which  directed,  amongst  other  things,  the  usual  in- 
quiries as  to  the  testator's  heir-at-law  and  next  of  kin,  which 
they  submitted  would  enable  the  court  on  further  directions  to 
dispose  of  all  the  questions  that  could  arise  in  reference  to  the 
estate. 

The  Lord  Chancellor. — The  second  suit  raises  a  question 
of  conversion  as  between  the  next  of  kin  and  the  heir,  in  which 
the  plaintiff  in  the  first  suit,  not  being  one  of  the  next  of  kin, 
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has  no  interest ;  and  a  question  of  conversion  cannot  be  decided 
between  co-defendants  on  petition.  The  qtiestion  on  applica- 
tions of  this  kind  is,  whether  the  suit  which  is  sought  to  hh 
stayed,  asks  something  more  than  could  be  obtained  under  the 
existing  decree ;  and  that  being  the  case  here,  the  motion  must 
be  refused  with  costs.  It  will  be  proper,  however,  that  the  de- 
cree in  this  suit  should  be  referred  to  ihe  same  Master  to  whom 
the  former  decree  was  referred,  in  older  to  avoid  the  expense  of 
taking  the  accounts  twice  over. 


[•178]  *CooPEii  V.  Lewis. 

1847:  Jazkll. 

If  a  petition  for  an  ex  parte  order  Buppreatea  any  fiwi  wliieh,  wliether  reaDy  mataiM 
or  not,  woald,  if  communieated  to  the  officer,  iHioae  dttty  H  ■  to  draw  up  the 
order,  prevent  him  ftom  doing  ao  without  meniioniQK  the  matter  to  the  ooort,  the 
order  will  be  diachax|{ed  for  irregnlarity. 

Semble.  After  a  general  demurrer  to  a  bill  baa  been  oyemiled  on  aignment,  the 
plaintiff  is  not  entitled  aa  of  coune  to  an  order  diamiasing  hia  bill  with  coita. 

A  general  demurrer  filed  by  one  of  the  defendants  in  this 
cause,  having,  on  argument,  been  overruled  on  the  10th  of 
November,  1846,  the  defendant  presented  a  petition  of  appeal. 
After  that  petition  had  been  answered,  but  before  it  had  been 
served,  or  any  deposit  made  under  it,  the  plaintiff,  on  the  1st  of 
December,  obtained  the  usual  ex  parte  order^at  the  rolls  to  dis- 
miss his  bill,  upon  a  petition  not  noticing  the  demurrer,  but 
merely  stating,  in  the  usual  form,  that  no  answer  had  been  put 
in  to  the  bill.  That  order  having,  on  the  motion  of  the  defend- 
ant, been  dischai^ed  for  irregularity,  the  plaintiff  appealed. 

Mr:  Parker^  for  the  appeal  motion,  having  stated  these  facts, 

The  Lord  Chancellor  inquired  whether  there  was  any 
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ease  in  ivfakh  a  bill  had  been  dismissed  by  an  order  of  cour^, 
after  a  decree  or  any  thing  in  the  nature  of  an  adjudication. 

Mr.  Parker  referred  to  Carringttm  y.  Hottetf,{a)  in  which  it 
had  been  done  after  the  cause  had  been  heard  and  an  issu^ 
directed.    He  also  mentioned  Curtis  v.  Llojfd.{b) 

The  Lord  Chancellor. — ^In  the  case  in  DickenSj  Lord 
HaMwicke  proceeded  expressly  on  the  ground,  that 
there  had  been  no  determination ;  *the  order  directing  [*179] 
flie  issue  being  treated  as  merely  prefatory.  Here  there 
has  been  an  adjudication,  from  which  the  defendant  might  ap- 
peal, and  has  appealed.  Now,  the  adjudication  of  the  court  of 
appeal,  is,  in  effect,  an  adjudication  of  the  date  of  the  hearing 
below ;  and  such  an  adjudication,  if  it  should  be  in  the  defend- 
ant's favor,  would  be  a  very  different  thing  to  him  from  your 
dismissing  your  bill ;  it  might  be  pleaded  to  another  bill. 

Mr.  Parker. — ^If  the  mere  existence  of  an  order,  from  which 
the  defendant  has  a  right  to  appeal,  is  to  interfere  with  the  right 
of  a  plaintiff  to  dismiss  his  bill,  it  will  reduce  that  right  almost 
to  a  shadow ;  for  there  are  few  causes  in  which  some  interlocu- 
tory order  is  not  made  in  an  early  stage  of  the  suit. 

Mr.  Rolt  and  Mr.  Terrell^  contra^  in  addition  to  the  point  ad- 
verted to  by  the  Lord  Chancellor,  observed,  that  by  the  dismissal 
of  the  bill,  the  defendant  not  only  lost  the  chance  of  obtaining 
a  decision  in  his  favor  on  the  merits,  but  also  of  recovering  back 
the  costs  of  the  demurrer  which  he  had  been  ordered  to  pay. 
And  they  further  contended,  that  the  petition  on  which  the  order 
was  obtained,  ought  to  have  noticed  the  demurrer  and  the  pro- 
ceedings which  had  been  had  upon  it ;  adding,  that  that  was 
the  ground  on  which  the  Master  of  the  Rolls  had  discharged 
the  order. 

The  Lord  Chancellor. — ^Is  not  that  ground  included  in 

(«)  1  Diek.  980.  {k)  4  Myl.  k.  Cr.  IM. 
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the  other?    For,  if  the  facts  are  not  material,  they  need  not  he 
stated  in  the  petition. 

Mr.  RoU. — ^The  principle  on  which  the  Master  of  die 
[*180]  Rolls  acts  in  all  ej;  parte  applications  is  that  the  *peti- 
tioner  is  not  to  be  the  judge  of  the  materiality  of  facta^ 
hut  ought  to  state  them  in  the  petition,  in  order  that  the  court  or 
its  officers  may  have  an  opportimity  of  considering  their  effect 
before  the  order  is  drawn  up,  Ccartwright  v.  Sfnith.{a)  And,  in 
this  case,  the  officer  at  the  rolls,  to  whose  department  these  pe- 
titions belong,  has  stated  that  if  the  circumstances  relating  to 
the  demurrer  had  appeared  upon  the  petition,  he  should  not 
have  drawn  up  the  order  without  mentioning  them  to  the  Mas- 
ter of  the  Rolls. 

Mr.  Parker  in  reply,  observed  that,  in  Cartwright  v.  Smithy 
the  fact  suppressed  was  clearly  a  material  fact  That  as  to  the 
other  point,  the  defendant's  right  to  appeal  for  the  sake  of  costs 
could  not  help  him ;  for  the  practice  of  the  court  recognized  no 
such  right :  and  that,  in  any  other  respect,  it  was  difficult  to  see 
how  the  existence  of  an  order  overruling  a  demurrer  could  in- 
terfere with  the  plaintiff's  right  to  dismiss  the  bill,  any  more 
than  the  mere  filing  of  a  demurrer  would. 

The  Lord  Chancellor. — It  is  very  convenient  that  the 
court  should  have  the  power  of  making  these  orders  ex  parte  ; 
but  still  they  are  orders,  which  if  not  made  with  caution  may 
be  productive  of  great  injustice.  I  have  it  from  the  officer  of 
the  court  whose  duty  it  is  to  draw  up  such  orders,  that,  where 
any  proceeding  of  this  kind  has  taken  place,  he  would  not  issue 
the  order  without  reference  to  it  The  petition,  it  is  true,  does 
not  state  any  thing  false  ;  but  it  does  so  suppress  what  was  true, 
as  to  leave  it  to  be  inferred  that  nothing  had  taken  place 
[*181]  in  the  cause  *beyond  the  mere  filing  of  the  bill,  and  the 
defendant's  appearance.  That  is  the  ground  on  which 
the  Master  of  the  Rolls  proceeded  in  dischai^ng  the  order,  and 

(«>  6  Becv.  91. 
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perhaps  it  is  the  safer  one  to  rest  the  decision  upon.  But  I  think 
npon  the  more  general  ground  which  has  now  been  argued,  the 
order  was  wrong  in  substance. 

The  plaintifi*  is  allowed  to  dismiss  his  bill  on  the  assumption 
that  it  leaves  the  defendant  in  the  same  position  in  which  he 
would  have  stood  if  the  suit  had  not  been  instituted ;  but  that 
is  not  so  where  there  has  been  a  proceeding  in  the  cause  which 
has  given  the  defendant  a  right  against  the  plaintiff.  The  de« 
fendant  here  had  a  right  to  appeal  from  the  order  on  the  de- 
murrer :  and  if  he  succeeded  he  would  have  his  costs  back  and 
an  adjudication  of  the  court  upon  the  merits.  That  right  he 
loses,  if  the  plaintiff  is  entitled  to  dismiss  his  bill  as  of  course. 
If  the  plaintiff  is  at  liberty  to  do  that  now,  he  would  be  so  even 
after  the  appeal  had  been  heard,  and  at  any  time  before  the  de- 
cision diould  be  pronoimced.  It  is  difficult  to  say,  that  the  court 
diould  under  such  circumstances  allow  the  plaintiff  to  dismiss 
his  bill  without  imposing  some  conditions.  I  think,  therefore, 
on  the  merits  of  this  motion,  if  I  had  to  decide  the  point,  that 
the  ex  parte  order  was  wrong,  because  the  effect  would  be  to  en* 
able  the  plaintiff,  by  paying  a  very  small  amount  of  costs,  to  de- 
prive the  defendant  of  a  right  to  recover  a  much  larger  amount ; 
but  it  is  sufficient  for  my  present  purpose,  that  according  to  the 
practice  of  the  branch  of  the  court  in  which  this  order  was  ob- 
tained, the  order  wotdd  not  have  been  made  without  reference 
to  the  particular  facts  of  the  case,  if  they  had  been  stated  in  the 
petitioQ.(a) 

Motion  refused  with  costs. 


*Ma8Terman  v.  Lewin.  [*188] 

1847 :  Jul  11. 

It  ii  imfolar  in  an  interpleadiiig  ndt  to  direei  any  inqniiie*  as  to  the  confluitiaf 
alainH  of  the  defendants  nntU  the  answenof  all  of  them  havo  been  put  in. 


{fi)  There  aeeras  to  be  an  ezceptkm  to  the  strictness  of  this  role  in  the  ease  of  an 
app&catioo  ibr  leave  to  sue  in  forma  pauperit.    See  Dre§§er  v.  Morion,  po»t. 
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Where  an  iDJouction  has  been  granted  in  an  interpleading  rait,  all  the  defendants 
are  interested  in  it,  and  all  ought  therefore  to  be  served  with  notice  of  a  motion  to 
dissolve  it. 

On  a  motion  to  dissolve  an  injunction  in  an  intoipleading  aniU  m  older  was  made 
directing  an  inquiry  as  to  the  title  of  the  defendant,  who  moved ;  but  with  respect 
to  the  co-defendant,  who  had  not  answered,  and  did  not  appear  upon  the  motion, 
only  directing  an  inquiry  whether  he  had  made  a  claim.  After  the  Master  had 
made  his  report,  and  the  court  had  pronounced  its  final  order,  the  order  of  reference 
was  discharged,  and  the  consequential  proceedings  set  aside  at  the  instance  of  the 
plaintiff,  on  the  ground— 1st  That  the  order  was  irregular  in  not  reciting  an  affida> 
vit  of  service  on  the  absent  defendant ;  2dly«  That  it  was  contrary  to  the  practice 
to  direct  any  inquiry  as  to  the  title  of  the  defendants  until  the  answers  of  all  of 
them  had  come  m  ;  and  3dly.  That  the  inquiry  actually  directed  was  defective,  in 
not  extending  to  the  title  of  the  absent  defendant  as  well  as  to  that  of  the  other. 

The  defendant  Lewin,  having  brought  an  action  of  trover 
against  the  plaintiff  for  certain  title  deeds,  this  bill  was  filed  for 
an  injunction,  and  to  compel  Lewin  to  interplead  for  them  with 
the  other  two  defendants,  John  Wild  Price  and  Joseph  Price. 

The  bill  stated  that  the  plaintiff,  who  was  a  solicitor,  had  be- 
come possessed  of  the  deeds  as  successor  in  business  to  one 
Harman  deceased,  who  had  been  one  of  the  trustees  under  in- 
dentures of  setdement,  dated  in  the  year  1799,  (the  last  of  the 
deeds  in  question  in  point  of  date,)  by  which  the  estate  to  which 
the  deeds  related,  and  which  then  belonged  to  Anna  Maria  Price, 
the  mother  of  the  defendant,  Joseph  Price,  had  been  settled  pre- 
viously to  her  marriage,  to  the  use  of  herself  and  her  then  in- 
tended husband  for  their  successive  lives,  with  remainder  to  the 
children  of  the  marriage  as  tenants  in  common  in  fee.  That 
Anna  Maria  Price  had  died  in  1819,  and  her  husband  in  1833, 
and  that  they  had  nine  children  all  of  whom  survived  them. 
The  bill  then  stated  the  claims  that  had  been  made  to  the  deeds 
by  the  three  defendants  ;  Lewin  claiming  them  as  pur- 
[•183]  chaser  of  the  estate  from  the  nine  children,  John  •Wild 
Price,  as  surviving  trustee  of  the  settlement,  and  Joseph 
Price,  on  a  suggestion  that  his  mother  was  under  age  at  the  date 
of  the  settlement,  claiming  them  as  her  eldest  son  and  heir  at 
law.  And  the  bill  charged  that,  the  plaintiff  had  offend  lo  de* 
liver  the  deeds  to  Lewin,  upon  having  an  indemnity  against  the 
other  claims,  but  that  the  offer  had  been  refused. 

An  injunction  was  obtained  ex  parte  on  the  filing  of  the  bill. 
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The  defendants^  John  Wild  Price  and  Lewin,  both  dnly  put 
ia  their  answers  insisting  on  their  respective  claims  as  suggested 
by  the  bill.  The  answer  of  Lewin,  which  was  filed  in  Febru- 
ary 1845,  set  forth  the  several  indentures  by  which  the  shares 
of  the  nine  children,  including  Joseph,  had  been  conveyed  to 
him  upon  their  successively  attaining  twenty-one ;  the  last  of 
such  indentures  being  dated  in  1841.  He  further  stated  that, 
be  had  been  in  the  receipt  of  the  rents  and  profits  of  the  several 
riiaies  from  the  dates  of  the  conveyances  respectively,  and  he 
insisted  on  the  conve3rance  of  his  share  by  Joseph,  on  the  statute 
of  limitati(ms,  and  on  lapse  of  time,  as  a  bar  to  the  right  of  the 
latter  as  heir-at-law,  if  any  such  existed.  He  also  alleged  col- 
lusion between  the  plaintiff  and  Joseph  Price. 

At  the  beginning  of  July  1845,  Lewin  gave  notice  of  a  motion 
to  dismiss  the  bill  for  x^ant  of  prosecution,  and,  a  few  days  after- 
wards, notice  of  another  motion  to  dissolve  the  injunction.  Both 
the  motions  came  on  to  be  heard  before  the  Vice-chancellor 
Knight  Bruce,  on  the  13th  of  July ;  when,  notwithstanding  Jo- 
seph Price  had  not  answered,  and  did  not  appear  upon  the  mo- 
tion, his  Honor  made  an  order  by  which,  after  reciting  that  J. 
W.  Price,  by  his  counsel,  disclaimed,  and  that  the  plain- 
tiff ^mdertook  to  deposit  the  deeds  with  the  clerk  of  re-  [*184] 
coids  and  writs,  it  was  referred  to  the  Master  to  inquire 
whether  Lewin  was  entitled  to  the  deeds;  whether  Joseph 
Price  had  ever  made  any  and  what  claim  to  them ;  and  when 
and  under  what  circumstances  the  deeds  came  into  the  posses- 
sion of  the  plaintiff,  with  liberty  to  state  special  circumstances, 
and  liberty  to  Joseph  Price  to  attend  the  inquiries ;  and  it  was 
further  ordered,  that  both  the  motions  of  Lewin  should  stand 
over  till  after  the  Master  should  have  made  his  report. 

In  October  1846,  Joseph  Price  put  in  his  answer  insisting  on 
his  claim  to  the  deeds  on  the  ground  stated  in  the  bill. 

Oa  the  30th  of  June  1846,  the  Master  made  his  report  by 
which,  after  recitii^  that  he  had  been  attended  by  Joseph  Price 
as  well  as  by  the  other  parties,  he  found  that  Lewin  was  en- 
titled to  the  deeds :  and  that  Joseph  Price  had  claimed  them  be- 
fore the  bill  was  filed,  and  had  also  carried  in  a  state  of  facts 

y  oL.  n.  20 


184  CASES  IN  CHANCERY. 

1847. — ^Masterman  y.  Lewin. 

and  claim  before  hitn.  but  had  not  adduced  any  evidence  in  sup- 
port of  it 

The  report  having  been  confirmed, 

The  two  motions  came  on  again  before  the  Vice-Chancellory 
on  the  25th  of  November  1846,  when  it  was  ordered  that  the 
plaintifi'  ^ould  pay  to  the  defendant,  J.  W.  Price,  40«.  costs,  in 
respect  of  his  costs  of  the  suit ;  and  to  the  defendant  Lewin  his 
taxed  costs  of  the  two  motions,  and  of  the  proceedings  in  the 
Master's  office  under  the  order  of  the  13th  of  July  1846,  and  of 
that  application,  and  consequent  thereon  ;  and  that  the  injunc- 
tion should  be  continued,  and  the  documents  delivered  by  the 

plaintiff  to  Lewin. 
[*185]        *This  was  an  appeal  motion  on  behalf  of  the  plaintiff 
to  discharge  both  the  order  of  the  13th  of  July  1845, 
and  the  order  of  the  25th  of  November  1846. 

Mr.  Cooper,  for  the  appeal  motion,  contended,  that  the  first 
order  was  irregular,  it  being  contrary  to  the  practice  of  the  court 
in  suits  of  this  kind  to  put  the  parties  to  interplead,  or  to  direct 
any  inquiry  into  their  respective  claims,  until  all  the  answers 
had  come  in.  If,  upon  a  motion  to  dismiss  the  bill,  or  to  dis- 
solve the  injunction,  it  appeared  that  the  plaintiff  had  been 
remiss  in  getting  in  the  answers,  the  court  might  either  grant  the 
motion,  or  give  the  plaintiff  further  time  either  to  compel  an 
answer  or  to  take  the  bill  pro  confesso  against  the  party  in  de- 
fault ;  but  to  direct  inquiries  as  to  the  titles  of  the  several  claim* 
ants  before  they  had  respectively  informed  the  court  what  their 
claims  were,  was  contrary  to  all  principle  as  well  as  to  estab- 
lished practice ;  Hyde  v.  Warrenf{a)  Townley  v.  Deare,{b) 
Farebrother  v.  Praitent,{c)  Statham  v.  Hall.{d)  Had  the  court 
in  this  case  deferred  the  inquiries  until  Joseph  Price  had  an- 
swered, the  expense  which  had  been  occasioned  might  have  been 
spared,  for  it  would  have  appeared  that  the  only  issue  to  be. 
tried  between  the  parties  was,  whether  Anna  Maria  Price  was 
of  age  at  the  date  of  the  settlement.  Independently  of  this  ob- 
jection, it  was  insisted  that  the  inquiries  themselves  were  un- 


(a)  19  Vm.  338.    (i)  3  Beav.  213.    (c)  5  Price,  303.    (4  Tun.  &  Sa»  Sa 
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usual  in  form  and  imperfect,  for  while  the  inquiry  as  to  Lewin 
was,  whether  he  was  entitled  to  the  deeds ;  as  to  Joseph  Price, 
it  was  only  whether  he  had  made  a  claim  to  them,  not  whether 
he  was  entitled* 

*Ab  to  the  second  order,  he  contended,  that  it  was  in-  [*186] 
consistent  with  itself^  for  if  collusion  had  been  proved, 
which  it  was  not,  the  bill  ought  simply  to  have  been  dismissed ; 
whereas  the  court  in  fact  ordered  the  deeds  to  be  delivered  to 
one  of  the  defendants :  if,  on  the  other  hand,  there  was  no  evi- 
dence of  collusion,  where  was  the  ground  for  making  the  plain- 
tiff pay  the  costs  ?  Lewin  by  insisting  on  the  statute  of  limita- 
tions and  other  grounds  of  defence  against  Joseph  Price's  claim, 
showed  that  he  did  not  consider  it  frivolous  or  without  some 
foundation. 

The  Lord  Chancellor,  on  looking  at  the  first  order,  ob- 
served, that  it  did  not  recite  an  affidavit  of  service  on  Joseph 
Price,  and  that  that  omission  made  the  order  irregular  without 
going  any  further,  for  it  was  the  very  essence  of  an  interpleading 
suit,  that  the  plaintiff  was  subject  to  adverse  claims  by  several 
parties ;  when  an  injunction  was  granted  in  such  a  suit,  all  the 
defendants  were  interested  in  it,  and  on  a  motion  to  dissolve  it 
the  court  could  not  proceed  in  the  absence  of  any  of  the  claim- 
ants. 

Mr.  Russell  and  Mr.  Montague^  for  Lewin,  said,  that  the  first 
order  was  in  fact  an  indulgence  to  the  plaintiff,  and  having  been 
accepted  by  him  as  such  at  the  time,  to  avoid  the  dismissal  of 
his  bill,  he  ought  not  now  to  be  heard  to  complain  of  it  as  in- 
formal. 

[The  Lord  Chancellor. — If  the  defendant  was  entitled  to 
have  the  bill  dismissed,  why  did  he  not  iasist  upon  it  ?  Instead 
of  that,  he  chose  to  take  the  order  now  before  me,  and  the  only 
question  now  is,  whether  that  order  is  consistent  with  the  prac- 
tice in  interpleading  suits.] 

*If  the  plaintiff  could  be  heard  at  all  to  complain  of    [*187] 
in  the  order,  it  could  only  be  on  the  ground 
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that  Joseph  Price  would  not  be  bound  by  it,  or,  consequently,  by 
the  subsequent  proceedings ;  and,  therefore,  that  the  plaintiff 
would  lose  the  indemnity  which  it  was  his  object  by  this  suit  to 
obtain.  But  it  was  impossible  to  say  that  Joseph  Price  would  not 
be  bound  by  the  proceedings,  when  he  had  attended  the  inqui- 
ries before  the  master,  and  been  an  actor  in  them.  As  to  the 
substance  of  the  inquiries,  they  were  calculated  to  settle  all 
matters  which  were  really  in  dispute  between  the  parties.  John 
Wild  Price  being  out  of  the  way,  the  only  contest  was  between 
the  other  two,  and  if  Lewin  was  entitled  to  the  deeds,  it  followed 
of  course,  that  Joseph  Price  was  not,  and  vice  versa.  Had  the 
plaintiff  for  his  own  security  or  satisfaction  desired  an  inquiry, 
whether,  in  the  event  of  Lewin  not  being  found  to  be  entitled, 
Joseph  Price  was  entitled,  he  might  have  had  it :  but  from  the 
nature  of  the  case,  such  an  inquiry  would  obviously  have  been 
superfluous.  As  to  the  second  order,  they  contended,  that  that 
part  of  it  which  related  to  the  costs  was  justified  both  by  the 
circumstances  before  adverted  to,  under  which  the  original  order 
was  made,  and  also  by  the  frivolousness  of  the  claim  of  Joseph 
Price,  which,  coupled  with  other  circumstances  stated  in  the 
master's  report,  warranted  at  least  a  strong  suspicion  that  the 
plaintiff  had  throughout  been  colluding  with  him. 

The  Lord  Chancellor  observed  duriag  the  argument,  that 
if  no  authoriry  could  be  produced  for  the  course  adopted  in  the 
first  order,  it  was  useless  to  go  into  the  question  on  the  second 
order  as  to  the  collusion,  and  that  part  of  the  case  was  accord- 
ingly but  little  discussed. 

At  the  conclusion  of  the  argument  for  the  respondent, 

[*188]  *The  Lord  Chancellor  said  : — This  is  a  very  un- 
fortunate case,  and  only  one  of  several  instances  that 
have  lately  come  before  me,  of  an  attempt  to  do  justice  in  the 
particular  case  by  means  of  a  departure  from  the  regular  course 
and  practice  of  the  court.  If  that  course  and  practice  had  been 
followed  in  this  case,  the  rights  of  the  parties  would  now  have 
been  satisfactorily  ascertained,  and  the  contest  would  have  been 
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at  an  end.  The  great  difficulty  which  I  now  feel  is,  being  sati»* 
fied  that  the  order  of  July,  1845,  is  irregular,  how  to  deal  with 
the  litigation  without  involving  the  parties  in  further  expense. 

The  bill  states  adverse  claims  of  two  parties,  one  claiming 
under  a  settlement,  the  other  against  it,  on  the  ground  that  the 
property  devolved  upon  him  as  heir-at-law.  That  is  a  case  in 
which  the  plaintiff  is  entitled  to  the  interference  of  the  court, 
upon  a  bill  of  interpleader.  A  bill  is  accordingly  filed.  One 
party  puts  in  an  answer,  the  other  does  not.  The  first  then 
moves  to  dismiss  the  bill,  and  then  to  dissolve  the  injunction. 
But  the  suit  was  not  then  in  a  state  in  which  the  court  could 
dispose  of  the  matter,  because  one  of  the  defendants  not  having 
put  in  his  answer,  the  court  could  not  know  what  his  case  might 
be.  The  proper  course  in  that  state  of  things  would  have  been, 
either  to  give  the  plaintiff  further  time  to  get  in  the  answer  or 
take  the  bill  pro  cofifesso  against  the  defendant  who  had  not 
answered,  or,  if  the  court  should  be  of  opinion  that  the  plaintiff 
had  not  entitled  himself  to  that  indulgence,  to  dismiss  the  bill. 
Instead  of  which,  however,  without  any  notice  to  the  defendant 
who  had  not  answered,  the  court  refers  it  to  the  master  to  in- 
quire whether  the  party  who  has  answered  was  entitled  to  the 
deeds ;  and  as  to  the  other,  not  whether  he  was  entitled  to  the 
deeds,  but  whether  he  had  made  a  claim  or  not  Now  that  is 
obviously  not  the  proper  form  of  inquiry  in  a  suit  of  this 
nature ;  for,  ^suppose  the  master  had  found  that  the  de-  [*189] 
fendant  Lewin  was  not  entitled,  he  might  perhaps  have 
seen  that  the  other  defendant  was  entitled,  but  yet  he  would 
have  no  authority  under  such  an  order  as  this  to  say  so. 

In  these  cases,  the  court  is  bound  not  only  to  consider  the  in- 
terests of  the  parties  in  the  suit,  but  as  far  as  possible  to  keep 
the  practice  of  the  court  intact  By  neglecting  to  do  so,  it  runs 
the  risk  of  having  all  the  subsequent  proceedings  set  aside  by 
reason  of  the  irregularity  of  the  order  on  which  they  are  found- 
ed. When,  by  a  single  departure  from  the  practice,  a  suit  is 
once  involved  in  a  lab3rrinth  of  this  kind,  it  is  impossible  to  ex- 
tricate the  parties  without  great  expense. 

My  object  now  is  to  effect  that  at  as  little  cost  as  possible  :  I 
ihonld  say,  upon  the  evidence,  that  the  costs  ought  to  be  paid 


IJld  CASES  m  CHANCERY. 

1847« — Maaterman  ▼.  Lewin. 

by  Joseph  Price,  because  there  being  an  absence  of  all  evi- 
dence of  collusion,  and  positive  evidence  of  a  claim  having 
been  made  by  Joseph,  if  he  cannot  establish  that  claim,  he, 
being  the  author  of  the  expense  which  has  been  incurred, 
ought  to  pay  it  But  if  I  were  to  act  upon  information  irre- 
gularly obtained,  I  should  be  falling  into  the  same  error  which 
has  been  committed  in  the  court  below  by  the  course  which 
has  already  been  taken.  I  can,  therefore,  only  discharge  these 
orders.  It  is  extremely  to  be  regretted,  but  I  have  no  op- 
tion. From  what  has  been  done,  however,  one  can  pretty  well 
see  that  the  only  question  will  be  between  the  plaintiff  and 
Joseph  Price  as  to  the  costs ;  for  it  is  plain  that  Lewin's  title  to 
the  deeds  will  not  be  contested,  and  as  I  cannot  order  the  plain- 
tiff to  pay  the  costs  without  more  evidence  of  collusion  tfian  I 
have  now,  I  can  only  throw  it  out  for  the  consideration  of  the 
parties,  that  if  collusion  be  made  out,  the  plaintiff  will  have  to 
pay  the  costs :  if  not,  Joseph  will  have  to  pay  them :  and  as  I 

believe  he  is  unable  to  pay  them,  I  should  suggest 
[*190]    whether  the  defendant  *Lewin  would  not  do  well  to 

abandon  that  part  of  the  order  which  entitles  him  to 
costs  as  against  the  plaintiff,  instead  of  forcing  the  plaintiff  to  go 
on  with  the  suit  merely  for  the  sake  of  the  costs.  Let  the  order 
not  be  dmwn  up  till  the  parties  have  considered  what  shall  be 
done. 

The  case  was  not  mentioned  again. 


Bristowe  v.  Needham. 

1847 :  Jan.  13. 

After  a  petition  had  atood  oyer  at  the  request  of  the  fespondent's  connael  for  hii  oon- 
yenience,  the  petitioner  incurred  a  contempt,  which  he  had  not  cleared  when  the 
petition  came  on  again.    Held,  that  he  was  nevertheleaa  entitled  to  he  heard. 

A  receiver,  who,  without  the  aanction  of  the  court,  defenda  an  action  broa|(fat  againat 
him  by  a  party  to  the  caose,  ia  not  on  that  account  dis-entitled  to  the  aasMtance  of 
the  court,  fai  recovering  from  each  party  the  extra  coata  of  the  action,  althon^,  if 
hia  defenoe  had  failed,  he  would  not,  under  auch  cireumataneea,  have  been  entitled 
to  rai^ibmament. 
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This  was  an  appeal  petition  seeking  to  discharge  an  order  of 
the  Yice-Chancellor  of  England  directing  the  plaintiff,  Colonel 
Needham,  to  pay  the  extra  costs  incurred  by  the  receiver  in  the 
canse  in  an  action  brought  against  him  by  the  defendant,  and 
which  he  had  successfully  defended,  but  without  the  sanction  of 
the  court 

The  appeal  petition  came  on  for  hearing  in  July,  1846,  when 
it  stood  at  the  request  of  the  respondent's  counsel  for  his  con* 
renience. 

On  its  now  coming  on  again, 

Mr.  Cooper,  for  the  respondent,  took  a  preliminary  objection, 
that  the  petitioner  was  in  contempt  for  non  pa]rment  of  costs 
under  another  order  made  in  November,  1846. 

*Mr.  R(Mj  for  the  petitioner,  admitting  the  general    [*191J 
rule,  that  a  party  in  contempt  could  not  be  heard,  conten- 
ded that,  as  the  petition  had  stood  over  at  the  request  of  the  re- 
spondent's cotmsel  his  original  right  to  be  heard  was  not  taken 
away  by  a  subsequent  contempt. 

The  Lord  Chancellor  said,  it  was  a  pure  question  of  prac- 
tice whether  such  a  case  was  an  exception  to  the  general  rule, 
and  asked  whether  there  was  any  authority  upon  the  point. 

The  case  stood  over  for  a  day  to  search  for  authorities  but 
none  being  found, 

The  Lord  Chancellor,  on  the  follo%ving  day,  said,  that  as 
the  petition  had  stood  over  on  the  application  of  the  party  who 
now  made  the  objection,  he  thought  the  objection  ought  not  to 
prevail. 

On  the  merits,  it  was  contended,  that  the  receiver  was  not  en* 
titled  to  be  reimbursed  any  expenses  which  he  had  incurred  in 
making  a  defence  without  Uie  sanction  of  the  court. 

The  L(MiD  Chancellor  said^  that,  though  that  dicumstance 
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would  have  deprived  the  receiver  of  his  claim  to  reimbursement 
if  he  had  failed  in  his  defence,  3ret,  as  he  had  succeeded  without 
putting  the  estate  to  an  expense  of  an  appUcation  to  the  court, 
which  he  might  have  made  for  his  own  security,  there  was  no 
reason  why  he  should  not  stand  in  the  same  position  as  to  in- 
demnity, as  if  he  had  made  that  application. 

Appeal  dismissed. 


[•192]  'Knott  t?.  Cottee. 

1847 :  Jan.  IS. 

Words  of  recominendation  or  deaira  in  a  wilU  will  not  rue  a  tnif t  if  soch  oomtfiietioa 
would  conflict  with  other  prorisions  of  more  definite  and  poBitive  import  in  the  same 
inatmment ;  bnt  the  court  will  give  such  e^ct  to  them  as  may  not  be  incomostent 
with  those  provisions. 

A  father  having  by  his  will  appointed  a  guardian  to  his  chfldren,  with  a  reoommen- 
datioo  that,  in  the  event  of  their  mother's  death  duiing  their  minorities,  they  shoold 
be  placed  under  the  care  of  two  female  relations.  Held,  on  a  contest  between 
those  ladies  and  the  testamentary  guardian,  in  reference  to  the  management  of  the 
children  after  the  mother's  death,  that  the  court  was  bound  to  give  efiect  to  the 
recommendation,  but  not  ftirther  than  might  be  oonsistent  with  preserving  to  the 
testamentary  guardian  the  general  superintendence  and  control  over  the  children 
and  theff  fortunes,  which,  by  virtue  of  his  office,  it  was  his  right  and  duty  to 
exerci 


This  was  an  appeal  by  the  defendant,  as  the  surviving  testa- 
mentary guardian  of  three  infants,  against  an  order  of  the  Vice- 
Chancellor  of  England,  confirming  a  scheme  which  had  been 
approved  by  the  Master  for  their  education  and  management 

The  eldest  of  the  infants  was  a  boy  of  the  age  of  eleven,  the 
other  two  were  girls,  of  the  respective  ages  of  nine  and  five 
years.  Their  fortunes,  which  were  considerable,  were  derived 
partly  under  the  will  of  their  father,  and  partly  under  that  of 
their  mother ;  the  fortune  of  the  boy  being  about  £20CM)  a  year, 
and  those  of  the  girls  about  £8000  each.  Their  father  died  in 
January  1844,  and  their  mother  in  the  month  of  October  of  the 
same  year.  The  father  by  his  will,  appointed  his  wife,  the  de- 
fendant Ck>ttee  (the  present  petitioner)  and  a  Mr.  ibbetson,  who 
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was  since  dead,  executors  and  trustees ;  and  after  appointing 
the  same  persons,  guardians  of  his  children,  he  '^  recommended" 
that  if  his  wife  should  die  before  his  son  should  attain  twenty- 
one,  or  before  his  daughters  should  attain  that  age  or  marry,  the 
surviving  guardians  or  guardian  should  place  his  said  children,  or 
such  of  them  as  should  then  be  minors,  under  the  care  of  his  cousin 
Mary  Prior,  to  be  assisted  by  their  aunt  Sophia  Berry. 

'After  the  death  of  the  father,  his  widow  and  children,  [*193] 
and,  after  the  death  of  the  widow,  the  children  contin- 
ued to  hve  at  a  country  residence  near  Bamet,  where  the  family 
had  resided  for  some  years  previously,  and  upon  which  their 
father  had  expended  a  considerable  sum,  an  establishment  being 
kept  up  for  them  by  the  defendant  Cottee,  as  surviving  trustee. 
About  twelve  months  after  the  mother's  death,  this  suit  was  in- 
stituted in  the  names  of  the  two  daughters  by  their  matemal 
grandfather  as  their  next  friend,  for  the  purpose  of  making  them 
and  their  brother  wards  of  court.  And  upon  a  petition  presen- 
ted by  him,  an  order  was  made  by  the  Yice-Chancellor  of  Eng- 
land, directing  the  usual  inquiries  respecting  their  fortunes,  and 
referring  it  to  the  Master  to  settle  a  scheme  for  their  education 
and  management 

The  scheme — ^which  was  suggested  by  the  next  friend,  and 
ultimately  approved  by  the  Master  upon  the  certificate  of  phy- 
sicians, that  the  health  of  the  children  was  delicate,  and  re- 
quired careful  and  peculiar  treatment, — ^{novided,  that  they 
should  forthwith  be  placed  under  the  care,  and  be  maintained 
and  educated  under  the  direction  of  Mary  Rrior,  assisted  by  So- 
phia Berry;  and  that  they  should  reside  at  Brighton  during  the 
latter  part  of  the  year,  during  the  spring  in  the  Isle  of  Wight, 
and  for  the  rest  of  the  year  at  some  other  place,  to  be  settled  at 
the  time :  that  the  daughters  should  be  educated  at  home  by 
the  governess  they  then  had,  and  who  had  been  engaged  by 
their  parents,  or  by  an  equally  compet^t  person  to  be  appointed 
by  Mary  Prior,  and  that  the  boy  should  be  placed  by  her  at  a 
good  day-school  at  Brighton.  And  the  sum  of  £1624  a  year  was 
allowed  for  their  maintenance,  to  be  paid  to  Mary  Prior. 

*Mr.  Cottee  objected  to  the  childien  bring  removed  [*194] 
from  Bamet,  to  a  place  more  distant  fiomhis  own  jhce 

Vol.  II.  21 


A 


td4  OASES  IN  CHANCERY. 

1847.— Knott  v.  Cottee. 

of  residence,  which  was  in  London,  and  particularly  to  the  fre- 
quent changes  which  were  proposed  in  their  place  of  abode,  as 
likely  to  be  detrimental  to  the  boy's  education.  But  his  princi- 
pal objection  to  the  scheme  was  founded  upon  the  religious 
opinions  of  the  two  ladies  to  whose  care  the  children  were  to  be 
committed,  Miss  Prior  being  a  duaker,  and  Miss  Berry  a  dissen- 
ter from  the  Church  of  England.  On  the  other  hand,  these  la- 
dies disclaimed  all  intention  of  bringing  up  the  children  other- 
wise than  according  to  the  doctrines  of  the  church  of  England, 
and  relied  upon  the  recommendation  contained  in  the  father's 
will,  as  a  conclusive  answer  to  the  objection  made  to  them  on 
the  score  of  religion,  and  as  entitling  them  to  the  full  measure 
of  discretion  and  control  in  the  management  of  the  children, 
which  the  Yice-Chancellor's  order  had  awarded  to  them. 

Mr.  Js.  Parker  and  Mr.  Bagshawej  appeared  for  the  appel- 
lant 

Mr.  RoU,  Mr.  Bacon  and  Mr.  lAaydj  in  support  of  the  Vice* 
Chancellor's  order. 

The  Lord  Chancellor,  after  hearing  the  counsel  for  the 
respondents,  said  it  would  be  convenient  that  he  should  state  at 
once  the  view  he  had  formed  of  the  case,  and  that  he  would 
hear  the  reply  afterwards  if  necessary.  Accordingly,  after  obser- 
ving that,  as  the  physicians  had  recommended  Brighton  in  pref- 
erence to  Baniet  as  the  place  of  the  children's  residence,  he 
should  not  be  justified  in  interfering  with  that  part  of  the  order, 

his  lordship  continued  as  follows : — 
[*196]        *With  respect  to  the  objection  founded  on  the  supposed 

rehgious  opinions  of  these  two  ladies,  the  testator  must 
be  supposed  to  have  been  cc^izant  of  their  opinions ;  and  if  he 
was,  whatever  authority  he  has  given  to  them,  cannot  be  con- 
trolled by  any  opinion  of  the  court  as  to  the  correctness  of  those 
opinions.  When  I  first  heard  the  objection,  I  thought  there  was 
an  intention  on  the  part  of  these  ladies  to  bring  up  the  children 
in  their  own  belief;  but  I  find  they  do  not  contend  for  that: 
they  have  appointed  a  governess  of  the  Church  of  England,  and 
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aD  parties  aeem  to  concur  in  the  oinnion  that  the  children  ought 
Id  be  educated  in  the  doctrines  of  the  Chuich  of  England. 
There  is  therefore,  on  the  facts  before  me,  no  question  whether 
they  shall  he  brought  up  in  one  belief  or  the  other :  and  the 
danger  which  has  been  suggested  from  their  being  under  the 
caie  of  these  ladies,  is  only  a  possible  danger  which  was  known 
10  the  testator,  and  which  he  thought  proper  to  disregard. 

The  only  other  question  is,  as  to  the  extent  of  the  authority 
and  ccmtrol  over  the  children,  which  the  order  gives  to  these 
ladies. 

Now,  although  I  am  clearly  of  opinion  that  they  have  no 
claim  whatever  to  the  character  of  testamentary  guardians,  yet 
it  is  certain,  that  the  testator  has  expressed  a  wish  with  respect 
to  them,  which  this  court,  no  less  than  the  testamentary  guar- 
dian, is  bound  to  attend  to.  He  first  appoints  trustees :  that  is 
a  distinct  thing.  Then  he  appoints  certain  persons,  amongst 
them  the  petitioner,  guardians  of  his  children,  and  in  the  event 
of  the  wife  dying  before  the  son  should  attain  twenty-one,  or 
the  daughters  should  attain  that  age  or  marry,  then  he 
recommends  that  the  surviving  'guardians  or  guardian  [*196] 
should  place  the  children,  or  such  of  them  as  should  be 
minors  at  the  death  of  his  wife,  under  the  care  of  his  cpusin 
Mary  Prior,  to  be  assisted  by  their  aimt  Sophia  Berry. 

I  have  had  frequent  opportunities  of  considering  the  effect  of 
words  of  recommendation.  One  was  in  a  recent  case  in  this 
court,  where  the  question  was  whether  a  recommendation  by  the 
testator,  that  a  certain  person  should  be  employed  as  receiver 
and  manager  of  his  property,  gave  that  person  any  legal  in- 
ttte8t.(a)  Another  case  was  that  of  Shaw  v.  Lawless^(b)  where 
the  House  of  Lords  laid  it  down  as  a  rule  which  I  have  since 
acted  upon,  that,  though  '<  recommendation"(c)  may  in  some 
cases  amount  to  a  direction  and  create  a  trust,  yet  that,  being  a 
flexible  term,  if  such  a  construction  of  it  be  inconsistent  with 
any  positive  provision  in  the  will,  it  is  to  be  considered  as  a  re- 
commendation, and  nothing  more.    In  that  case,  the  interest 


(c)  Fimitn  ▼.  Stepheiu,  ante,  p.  143.  (b)  5  CI.  Sl  Fui.  139. 

(c)  See  a  enriooi  iulauce  of  the  eflbct  given  to  laoh  a  reeommendation  annexed 
to  the  appontowttt  oT  a  gnaidiwi,  in  Duke  of  Beaufort  ▼.  Bertie,  3  P.  Wne.  709. 
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supposed  to  be  giren  to  the  party  recommended  was  inconsisteiit 
with  other  powers  which  the  trustees  were  to  exercise;  and 
those  powers  being  given  in  unambiguous  terms,  it  was  held 
that,  as  the  two  provisions  could  not  stand  together,  the  flexiU^ 
term  was  to  give  way  to  the  inflexible  teTm.[l]  Ap^dying  that 
doctrine  to  the  present  case,  I  find,  on  the  one  hand,  the  peti- 
tioner invested  by  the  will  with  the  office  of  testamentary  guar^ 
dian,  an  office  well  known  to  the  law,  and  the  duties  of  which 
are  perfectly  well  defined  and  understood :  and,  on  the 
[*197]  other  hand,  a  recommendation,  that  in  a  certain  event  *the 
children  shall  during  their  minorities  be  placed  under 
the  personal  care  of  two  female  relatives.  And  the  question  is, 
whether  under  those  circumstances  I  am  to  exclude  the  testa- 
mentary guardian,  and  to  conform  an  order  which  directs  that 
the  children  and  their  education  shall  be  under  the  direction 
(which  of  course  excludes  every  other  direction)  of  these  ladies. 

The  order,  adopting  the  Master's  report  founded  on  the  opinion 
of  two  medical  gentlemen,  provides  that  the  children  shall  reside 
at  Brighton  for  a  certain  part  of  the  jrear,  and  that  in  die  spring 
they  shall  go  to  the  Isle  of  Wight  as  more  conducive  to  their 
health,  and  the  Master  seems  to  think  that  that  or  some  other 
place  should  be  settled  at  the  time.  Who  is  to  settle  that  at  the 
time  1  Miss  Prior  I  suppose :  because  the  order  gives  her  tfie 
direction  of  their  education.  Then  a  governess  has  been  ap- 
pointed :  that  governess,  for  any  thing  that  the  order  provides, 
may  be  removed  the  next  day  by  Miss  Prior.  A  large  income, 
of  £1600  or  £1700  a  year,  is  allowed  to  diat  lady  for  the  main- 
tenance and  education  of  the  children.  Is  that  to  be  allowed 
to  a  person  who  is  not  a  testamentary  guardian  ?  Is  the  testa- 
mentary guardian  to  have  no  supervision  as  to  the  mode  in 
which  the  money  is  to  be  expended?  I  cannot  think  that  that 
is  consistent  with  the  testator's  intention. 

What  occurs  to  me,  therefore,  on  that  point  is  this.  I  see  no 
objection  to  leaving  the  immediate  custody  of  the  jcJnldren  to 
Miss  Prior,  who  being  with  the  children  may  be/fettajr  able  to 
judge  what  they  actually  want ;  but  that  Ha^  should  be  no 

[1]  8m  Findtn  r.  Stephenit  anU,  p.  149,  and  note,  p.  148. 


CASES  m  OHAMCERT.  MV 

1847.— Knott  ▼.  Cottee. 

diange  of  lesid^ioe,  and  no  change  of  governess  without  com- 
monication  with  the  testamentary  guaidian*  I  think  it 
will  be  'better  not  to  give  him  the  control,  but  to  give  [*198] 
him  information,  in  order  that  he  may,  if  he  thinks  there 
is  a  case  for  it,  cmne  to  the  court  for  direction ;  and  also  that 
half-yearly  accounts  should  be  rendered  to  him,  as  to  the  mode 
in  which  the  allowanoe  has  been  expended  for  the  benefit  of  the 
children ;  for  I  think  that  is  a  right  which  he  has  as  testamen- 
tary goaidian.  This,  I  think,  will  give  him  as  much  control 
and  superintendence  as  the  testator  intended  he  should  have, 
while  it  will  give  effect  to  the  expressed  wish  of  the  testator,  as 
to  the  persons  to  whom  the  immediate  care  of  the  children 
should  be  entrusted. 

Mr.  Parker  having  on  the  part  of  the  appellant  acceded  to 
the  view  of  the  case  which  his  Lordship  had  suggested,  the 
minutes  of  an  cider  in  conformity  with  it,  and  embodying  also 
some  minor  details  with  reference  to  the  education  and  manage- 
ment of  the  childrai,  were  discussed  and  settled  on  a  subsequent 
day. 


*CUTHBERT  V.  PURBIEB.  [*1>98] 

1847 :  Jan.  15. 

A  MUB  «f  nMBVf  wiif  Mt  apart  in  1815i  to  ansvrer  an  annuity  to  a  woman  then  rap- 
foatd  to  be  mident  in  India,  bat  who  waa  naror  aftenraidi  heard  of.  In  1837 
the  Maater  having  certified,  upon  pnamaption,  that  ibe  was  dead,  bnt  without 
finding  when  she  died,  the  court  ordered  payment  of  the  principal  money  to  tha 
party  entitled  to  it,  subject  to  the  annuity.  In  1843  the  Maater  having  certifiedt 
upon  preauraptton,  that  ihe  had  died  in  1832,  and  that  no  penonal  representatiye 
had  been  heard  of,  the  court  ordered  immediate  payment,  to  the  same  party,  of 
the  aeeonmlatioa  ainoe  that  thne.  And  in  1647  it  ordered  payment  of  the  reat 
of  tha  fund  to  the  aame  party  though  reaident  abroad,  upon  hia  giving  hia  penonal 
aecority  to  refund,  m  eaae  the  annuitant  or  her  perMmal  representative  should  ever 
aataMiah  a  claim. 

A  TBSTATOB  who  was  resident  in  India,  by  his  wiD  dirscted 
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his  executors  to  set  apart  a  sum  of  30,000  rupees,  the  interest 
thereof  to  be  paid  to  Fizum  Meerum,  a  native  girl  who  had  lived 
with  him,  during  her  life,  and  on  her  death  the  principal  to  de- 
volve to  his  son. 

The  testates  died  in  the  year  1809.  The  annuity  to  Fizum 
Meerum  was  regularly  paid  by  the  sole  acting  executor  in  India 
up  to  August  1816,  when  he  died,  having  appointed  two  persons 
named  Ranken  and  Gall  his  executors. 

In  1817  this  suit,  which  had  been  instituted  for  the  adminis- 
tration of  the  testator's  estate,  came  on  to  be  heard  for  further 
directions,  when  a  sum  of  about  3500/.  stock  was  carried  over 
to  a  separate  account,  to  answer  the  legacy  and  interest  thereon 
from  August  1816,  with  a  direction  that  the  dividends  should 
be  paid  to  Ranken  and  Gall,  to  be  by  them  applied  according  to 
the  trusts  of  the  will.  Those  persons,  however,  never  applied 
for  payment  of  the  dividends,  and  nothing  more  having  been 
heard  of  Fizum  Meerum,  an  order  was  made  in  1839,  on  the 
petition  of  the  testator's  son,  who  was  entitled  to  the  funds  sub- 
ject to  the  annuity,  for  the  investment  and  accumulation  of  the 

past  and  fiitiue  dividends. 
[*200]  *In  1833,  the  son  presented  a  petition  at  the  Rolls  pray- 
ing a  reference  to  the  Master,  to  inquire  whether  Fizum 
Meerum  was  living  or  dead ;  and  if  dead,  that  the  fund  in  court, 
including  the  accumulations,  or  so  much  thereof  as  the  petitioner 
should  be  entitled  to,  might  be  transferred  and  paid  to  him,  and  a 
reference  was  directed  accordingly  ;  in  pursuance  of  which  the 
Master  in  1837  made  a  report,  which,  after  stating  the  result 
of  inquiries  that  had  been  made  both  by  private  correspondence 
and  public  advertisement,  certified  that  upon  due  consideration 
of  the  evidence,  he  was  of  opinion,  and  did  find,  that  Fizum 
Meerum  was  dead;  but  that  he  was  unable  to  state  when  she 
died,  or  who  were  or  was  her  personal  representatives  or  repre- 
sentative. The  son  then  applied  again  for  a  transfer  of  the  fimd, 
but  the  Master  of  the  Rolls  refused  to  make  any  order  unless  the 
petitioner  would  give  security  to  refund :  and  the  Lord  Chan- 
cellor upon  appeal  affirmed  that  order,  as  regarded  the  accumu- 
lations, but  ordered  a  transfer  of  the  principal  sum  without  re- 
quiring any  security. 
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In  the  year  1842,  the  son  presented  another  petition,  stating 
diat  he  was  resident  at  Paris,  and  had  no  friends  in  this  coun- 
try to  whom  he  could  apply  to  become  security  for  him,  and 
praying  that  the  fund  in  court,  or  some  portion  of  it,  might  be 
transferred  to  him  without  security.  The  Lord  Chancellor 
(Lyndhurst)  upon  that  petition  referred  it  to  the  Master  to  say 
when  or  before  what  period  Fizum  Meerum  had  died ;  and  the 
Master  accordingly  made  another  report,  in  which  he  stated  that, 
notwithstanding  every  attempt  had  been  made  to  find  her,  she 
had  not  been  heard  of  since  the  30th  of  August  1816,  and  he 
therefore  found  that  she  died  on  or  before  the  31st  of  August 
1822.  Upon  that  report  his  Lordship  ordered  a  transfer  of  so 
much  of  the  fund  in  court  as  had  arisen  from  the  accumulation 
of  dividends  upon  the  principal  fund,  since  the  30th  Au- 
gust 1822,  *and  that  the  residue  of  the  fund  should  not  [*201] 
be  transferred  without  notice  to  the  petitioner. 

This  was  a  petition  by  the  same  party,  for  payment  of  the 
residue  with  its  subsequent  accumulations,  amounting  altogether 
to  about  1900/. 

Mr.  Jarvis,  for  the  petition,  referred  to  Dawley  ▼.  WinfiMJ{a) 

The  Lord  Chancellor  made  the  order,  on  the  terms  of  the 
petitioner  giving  his  bond,  to  be  approved  by  the  Master,  to  re- 
fund, in  case  Fizum  Meerum,  or  her  personal  representative, 
should  establish  a  claim. 


In  the  matter  of  Eaols,  a  Lunatic. 

1847:  Ju.  99. 

SMoiliBi  belfloginf  to  a  hmstie'i  eiteto  oidaied  to  be  depoated  with  the  Maiter,  ftr 
the  yBftmb  of  rtclndBg  the  amount  of  the  oommittee'i  noogniiancee. 

Mb  Lovat  appeared  in  support  of  a  petition  by  the  next  of 
kin  of  the  lunatic,  praying  the  confirmation  of  the  Master's  re* 

(e)  14SiiB.9?7. 
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port,  approving  of  a  committee  of  the  person  and  estate,  and  that, 
in  order  to  diminish  the  amount  of  security  to  be  given  by  such 
committee,  three  securities  belonging  to  the  hmatic's  estate,  one 
being  a  bond  for  20,000/.  which  was  not  jret  payable,  the  other 
two  consisting  of  a  bond  for  6000/.  and  a  promissory  note  for 
1000/.  both  of  which  were  now  due,  but  on  all  of  which  interest 
had  been  duly  paid  up  to  the  present  time,  might  be  deposited 
for  custody  with  the  Master  in  lunacy. 

The  Lord  Chancellor  said  he  saw  no  objection  to  their  be* 
ing  deposited  for  the  purpose  of  reducing  the  amount 
['202]  *of  the  committee's  security ;  but  that  there  was  great 
objection  to  the  money  remaining  in  its  present  state  of 
security,  and  as  the  consequence  of  depositing  them  would  pro* 
bably  be  that  no  further  proceedings  would  be  taken,  the  order 
should  direct  that  the  bond  and  promissory  note,  which  were 
now  payable,  should  be  immediately  called  in. 


Haverfield  V,  Pyman. 

1847 :  Jaa.  93. 

On  a  molioa  fiMr  prodnotion  of  doeuiMiti,  it  is  for  th«  plaintitr  lo  ihow  ftom  Uie  ad- 
mianoos  in  the  answer  that  the  docoments  relate  to  the  contents  of  the  hill  as  H 
stands  when  the  motion  is  made.  And,  therefore,  where  alter  an  aniwer  admit- 
ting possession  of  certain  documents  relating  to  the  matters  mentioned  in  the  hill, 
or  some  of  them,  the  plaintiff  amended  his  hill  hy  striking  out  part  of  it,  and  then 
moved  upon  that  answer,  the  motion  was  reibsed. 

This  was  a  motion  to  discharge  or  vary  an  order  of  the  Vice- 
chancellor  of  England,  made  after  an  amendment  of  the  bill, 
for  the  production  of  documents  comprised  in  two  schedules  to 
the  answer  to  the  original  bill 

The  original  bill  stated,  that  one  of  the  defendants,  a  married 
woman,  being  entitled  for  life,  to  her  separate  use,  to  a  certain 
£9irm,  the  legal  estate  in  which  was  vested  in  three  of  the  other 
defendants  as  trustees,  she,  on  the  1st  of  March  1843,  entered 
into  an  agreement  with  the  plaintiff  to  grant  to  him  a  lease  of 
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die  fann  for  seven  years  from  the  26th  then  instant,  at  a  ceTtain 
yearly  rent,  it  being  thereby  amongst  other  things  provided,  that 
Ae  plaintiff  should  keep  the  premises  in  substantial  repair,  ac- 
cQidiDg  to  the  terms  of  the  then  tenanf  s  lease,  and  that  he  should 
have  the  benefit  of  all  the  repairs  which  that  tenant  was  bound 
by  his  lease  to  perform. 

The  bill  then  set  forth  in  considerable  detail  a  narra- 
tive of  certain  disputes  which  had  arisen  between  *the  [*803] 
parties  as  to  the  nature  of  the  repairs  to  be  done  by  the 
plaintiff^  and  the  amount  which  he  was  to  receive  towards  them 
from  the  outgoing  tenant,  with  the  particulars  of  certain  com- 
munications between  him  and  the  plaintiff  on  the  subject ;  and 
also  stated  amcmgst  other  things,  that  the  defendants,  the  trus- 
tees, had  brought  an  action  against  the  late  tenant  for  non-per- 
formance of  his  repairs,  and  another  against  the  plaintiff,  for  the 
rent  which  had  accrued  due  since  he  entered  upon  the  farm ; 
and  it  prayed  specific  performance  of  the  agreement,  and  an  in- 
junction. 

In  answer  to  the  several  charges  as  to  documents,  the  defend- 
ants, the  trustees,  admitted  that  the  documents  mentioned  in  the 
first  schedule  were  in  their  possession,  and  that  they  related  to 
the  matters  mentioned  in  the  bill,  or  some  of  them.  And  one  of 
the  defendants,  who  was  a  solicitor,  made  a  similar  admission 
as  to  the  documents  in  the  second  schedule,  but  added  that  they 
were  letters  which  had  passed  between  the  defendant,  the  mar- 
ried woman,  and  himself  as  her  solicitor,  since  the  disputes  in 
question  had  arisen,  and  in  reference  thereto,  and  he  therefore 
submitted  that  they  were  privileged. 

After  the  answers  had  been  put  in,  the  plaintiff  amended  the 
bill  by  striking  out  the  prayer  for  the  injunction,  and  all  the 
statements  in  the  body  of  the  bill  relating  to  the  disputes  and 
communicati(His  about  repairs,  &c.,  and  to  the  actions,  leaving 
nothing  but  what  was  necessary  to  sustain  the  prayer  for  specific 
perfonnanoe ;  and  upon  the  bill  as  so  amended  the  Tice-Ghan- 
celk^s  order  was  made. 

i 

Mr.  James  Parker  and  Mr.  Hetherington  for  the  appeal  mo- 
tion. 

Vol.  n.  22 
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Mr.  Rolt^  cmUra. 

[*204]        *Oq  the  question  of  privil^e,  Jones  v.  Pughj{a) 
Siraifard  v.  Hogan,{b)  Might  v.  Robin9on,{c)  were 
cited. 

The  Lord  Chancellor,  having  asked,  whether  the  memo- 
randum of  agreement  was  among  the  documents,  and  being 
answered  in  the  negative,  said : — ^In  the  absence  of  authority,  I 
am  not  disposed  to  lay  down  a  rule  which  I  think  would  lead 
to  great  inconvenience.  A  party  files  a  bill  stating  a  variety  of 
circumstances,  and  requiring  an  answer  as  to  documents  relating 
to  the  matters  therein  mentioned.  He  then  strikes  out  a  great 
part,  confining  his  bill  to  a  portion  only  of  what  it  before  con- 
tained. On  a  motion  of  this  kind,  it  is  for  the  plaintiflf  to  show 
that  the  documents  relate  to  the  contents  of  the  bill  as  it  stands 
when  the  motion  is  made  ;  for  he  asks  the  court  to  act  upon  an 
admission  in  the  answer,  and  there  is  no  admission  in  this 
answer  that  any  of  the  documents  relate  to  the  matters  at  pre- 
sent contained  in  the  bill  as  amended.  It  is  said  that  that  is 
the  defendant's  fault,  and  that  if  any  of  the  documents  relate 
exclusively  to  matters  which  are  expunged  fit)m  the  bill,  he 
ought  to  have  put  in  a  further  answer  and  to  have  so  stated. 
But  I  think  it  is  the  plaintiff's  fault.  He  might  have  moved 
before  he  amended  the  bill,  or  he  might  have  required  a  further 
answer  to  his  interrogatory  in  the  amended  bill ;  and  he  is  not 
without  remedy,  for  he  may  amend  his  bill  again  for  that  pur- 
pose. At  present  I  have  no  means  of  ascertaining  whether  the 
documents  refer  to  matters  in  the  bill  as  it  stands,  or  only  to 

that  part  of  it  which  has  been  struck  out. 
[*205]        *But  independently  of  this,  Acre  is  another  question  of 

considerable  importance — ^how  far  the  plaintiff  was  en- 
titled to  the  production  of  documents  which  cannot  be  material  to 
him,  at  least  in  this  stage  of  the  suit ;  for  the  bill,  as  it  stands, 
makes  nocase  as  to  repairs :  all  the  plaintiff  now  asks  is  specific 
performance,  and  for  that  purpose  he  only  wants  the  agreement 
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which  he  has  got,  and  which  is  not  among  those  documents. 
Bat  I  say  nothing  about  that,  or  about  privilege ;  for  I  am  not 
satisfied,  on  the  admission  in  the  answer,  that  the  defendant 
has  any  documents  in  his  possession  relating  to  the  case  made 
by  the  present  bilL 

Order  discharged. 


Morris  v.  Morris. 

1847:  Jan.  98,  39. 

It »  BO  ofajectioii  to  tbe  publieation  of  depoittiQM  which  hmve  heon  takon  m  a  not  to 

peipetiiato  teoftanony  that  the  prooeadiiigo,  for  whieh  thoy  uo  nqniredv  are  m  tho 

coiut  of  a  faragn  oonntrf ,  or  that  other  depontioni  taken  in  a  amilar  enit  in  that 

eoontiy  have  already  been  pnUiehed. 
j  Semkle.^'-ThM  eoort  has  jariidiction  to  perpetnate  testimony  with  a  Tiew  to  proceed- 

tngt  in  foreign  coarta. 

This  was  a  suit  instituted  in  the  year  1826,  at  which  time 
the  defendant  was  an  infant,  to  perpetuate  testimony  in  support 
of  the  plaintiff's  title,  in  remainder,  to  lands  in  Ireland ;  the 
parties  being  then  resident  this  country.  A  suit  for  the  same 
purpose  had  been  instituted  by,  and  against,  the  same  parties  in 
the  Ck>urt  of  Chancery  in  Ireland,  in  the  year  1816 ;  and  wit- 
nesses had  been  examined  in  both  causes. 

The  plaintiff's  title  had  lately  accrued  in  possession,  and  the 
witnesses  being  all  dead,  he  moved  before  Yice-Chancellor 
Knight  Bruce,  for  an  order  to  pass  publication  in  this 
suit,  with  a  view  to  the  evidence  being  used  in  a  *8uit  [*206J 
which  he  had  instituted  in  the  Court  of  Chancery  in 
Ireland  to  recover  possession  of  the  estate.  The  Tice-Chancellor 
having  granted  the  motion,  the  defendant  now  moved  to  dis- 
charge his  Honor's  order. 

It  appeared  that  a  similar  order  had  been  obtained  in  the  Irish 
suit  of  1816. 

Mr.  Rogers^  for  the  appeal  motion,  said  there  was  no  case  to 
be  found  in  which  the  court  had  entertained  a  suit  for  perpetua- 


SOS  QASBS  IN  OHANOfiRY. 


1847-— Moirit  ▼.  MoRis. 


tion  of  testimony,  with  a  view  to  proceedings  in  a  foreign  court 
That  the  jurisdiction  of  this  court  to  compel  discovery  in  aid  of 
foreign  proceedings,  had  been  denied  by  the  Tice-Chancellor  of 
England  in  JBent  v.  Yaungj{a)  and  that  in  Del  Rio  v.  VallegOj 
which  was  cited  by  Lord  Redesdale,(&)  as  a  solitary  instance  of 
a  suit  for  such  a  purpose,  it  appeared  from  the  registrar's  book, 
that  there  were  other  obvious  grounds  on  which  the  demurrer 
had  been  overruled.  That  the  same  principle  applied  to  bills  to 
perpetuate  testimony,  particularly  in  a  case  where  the  court  in 
which  the  contemplated  proceedings  were  to  take  place,  had  not 
only  power  to  perpetuate  testimony,  but  had  actually  done  so. 
Dun  V.  Coates,{c)  If  this  court  would  perpetuate  testimony  for 
inferior  courts — and  the  Yice-Chancellor  had,  in  Bent  v.  Young-, 
held  that  foreign  courts  were  to  be  treated  as  inferior  courts — 
why  were  there  no  instances  of  bills  to  perpetuate  testimony  for 
proceedings  in  the  various  inferior  courts  of  this  country — ^the 
court  of  Stannaries,  or  the  court  of  Great  Sessions  in  Wales, 
while  they  existed  ?  The  order  in  such  cases({/)  was  inappli- 
cable to  proceedings  in  foreign  courts ;  for  it  directed 
[*207]  that  the  proper  officer  ^should  attend  with  the  original 
record  and  the  original  interrogatories  and  depositions,  in 
the  court  where  the  evidence  was  to  be  read.  Would  this  court 
send  its  officer  or  its  records  into  foreign  countries  1  This  court 
had  no  judicial  knowledge  of  the  rules  of  procedure  in  Ireland, 
any  more  than  in  Russia  or  China.  And  would  it  be  instrumental 
in  furnishing  evidence,  without  knowing  in  what  way  it  was  to 
be  used,  or  according  to  what  rules  it  was  to  be  applied  ? 

Mr.  Smith,  contra,  with  respect  to  the  form  of  the  order,  re- 
ferred to  Attorney- General  v.  Ray,{e)  and  Abergavenny  v. 
Powell ;(/)  from  which  last  case  it  appeared,  that  the  order  in 
such  cases  (which  had  been  adopted  in  the  present)  was  simply, 
that  the  depositions  be  forthwith  published.  He  also  showed, 
that  had  the  suit  now  pending  in  Ireland  been  instituted  in  this 
court, — as  it  might  have  been,  though  relating  to  land  in  Ireland, 

(a)  9  Sim.  180.  (6)  Tr.  FL  p.  151,  Hd  ed. 

(e)  1  Atk.  28a  (d)  9  Hbm,  519. 

(e)  3  Hara,  835.  </)  1  Men.  4S4. 
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if  the  parties  had  happened  to  be  here, — ^the  depositions  now  in 
question  would  clearly  have  been  available,  and  the  decree  ob- 
tained here  would  have  been  enforced  by  the  courts  in  Ireland ; 
Hbuldiich  v.  Donegal  :{a)  and  it  would  be  strange  if,  under 
these  circumstances^  the  same  evidence  could  not  be  used  in  a 
suit  instituted  in  the  first  instance  in  Ireland. 

Mr.  Rogers  in  reply. 

Tbs  Lord  Chancellor  said  he  would  look  into  the  authori- 
ties before  he  disposed  of  the  case,  as  the  question  was  of  great 
importance  and  apparently  very  bare  of  authority. 

*0n  the  following  day,  his  Lordship  said  he  under-  [*206] 
stood  the  case  to  have  been  presented  to  him  as  one  free 
from  difficulty,  but  for  the  objection  which  had  been  raised,  that 
the  proceedings  in  which  the  evidence  was  wanted  were  in  Ire- 
land. That  he  had  looked  at  the  authorities  which  had  been 
cited,  and  he  could  find  no  ground  for  any  such  objection.  The 
authorities,  so  far  as  they  touched  the  subject  at  all,  were  rather 
the  other  way.  Del  Rio's  case  was  a  bill  of  discovery,  which 
was  very  different.  There  the  objection  was  taken  by  demurrer. 
Here  no  objection  was  made,  or  could  have  been  made  in  that 
form.  The  evidence  had  been  taken,  and  the  only  question  now 
was  whether  it  should  be  published.  How  far  attention  was  to 
be  paid  to  it  when  produced,  was  a  question  for  the  considera* 
tion  of  the  court  where  the  proceedings  were  to  take  place.  It 
was  for  that  court  to  exercise  its  discretion,  whether  to  use  or 
not  to  use  the  depositions ;  the  question  here  was  merely  as  to 
ibeii  publication,  and  the  witnesses  having  been  examined,  and 
being  dead,  every  thing  required  for  publication  was  complete ; 
and,  therejbre,  the  Vice-Chancellor's  order  was  right 

Motion  refused  with  costs. 

(•)  8  BL  N.  8. 349. 
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[*209]  *Haines  V.  Taylor. 

1847 :  Feb.  1. 

Tils  eiiemiiitanoe  that  a  party  m  eommmuAng  operatiooa  avowedly  for  a 
which  another  concehrei  to  be  iiqariow  to  him  and  iUegal,  does  not  wan-aai 
latter  in  applying  for  an  injunction,  unleai  the  eireamatancee  of  the  eaae,  at  the 
time  when  the  motion  is  made,  are  each  as  to  enable  the  ooiM  either  to  Ibnn  its 
own  opinion  as  to  the  legality  of  the  meditated  purpose  or  to  put  that  questioii  into 
a  conxae  of  immediate  trial ;  and,  therefore,  where  that  is  not  the  case,  the  motMB 
wUl  not  be  allowed  to  stand  over  till  the  porpose  has  been  so  far  ezeented  as  that 
its  character  may  bo  jodged  of,  hot  will  be  at  once  refiised. 

The  defendants  were  the  directors  of  a  company,  which  had 
taken  a  lease  of  a  piece  of  land  in  the  immediate  neighborhood 
of  the  plaintiff's  house,  for  the  purpose  of  establishing  gas  works, 
in  which  the  manufacture  was  to  be  carried  on  upon  the  princi- 
ple, of  an  invention  which  was  still  a  secret,  but  for  which  one 
of  the  defendants  was  about  to  apply  for  a  patent,  and  by  which 
it  was  announced  that  all  the  noxious  and  disagreeable  effects 
upon  the  atmosphere,  usually  attendant  on  such  processes,  would 
be  obviated. 

Upon  the  defendants  proceeding  to  lay  the  foundation  of  their 
works,  this  bill  was  filed  to  restrain  them ;  and  a  motion  was 
shortly  afterwards  made  for  an  injunction,  before  the  Master  of 
the  Rolls.  But,  it  being  impossible  to  form  any  opinion  as  to 
whether  the  intended  works  would  be  a  nuisance  or  not,  or  even 
to  put  that  question  into  a  course  of  inquiry,  until  the  defend- 
ant's supposed  invention  should  be  made  public,  his  Lordship 
directed  the  motion  to  stand  over  generally. 

Mr.  Bethellj  Mr.  Heathfiddj  and  Mr.  Webster^  on  behalf  of 
the  defendants,  now  moved  before  the  Lord  Chancellor,  that  that 
order  might  be  discharged,  and  that  the  motion  before  the  Mas- 
ter of  the  Rolls  might  be  refused  with  costs. 

Mr.  Raupellj  Mr.  Roll,  and  Mr.  Welfard,  contra,  relied 

[*210]    upon  the  observations  of  Lord  Eldon  in  *  Birmingham 

Canal  Company  v.  Lloydjji)  in  which  an  injunction  to 

(a)  18  Ves.  515. 
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nstiain  die  working  of  a  mine  was  refused,  on  the  ground  of 
the  delay  in  applying  for  it  after  notice  that  the  defendants  had 
commenced  certain  preliminary  operations:  from  which  they 
argued,  that,  if  in  the  present  case  the  plaintiff^  hearing  that  the 
defendants  were  expending  money  in  the  erection  of  their  works, 
had  waited  till  the  nuisance  had  actually  arisen,  he  would  ha^e 
been  told,  on  applying  for  an  injunction,  that  he  was  precluded 
fiom  seeking  such  relief  by  his  acquiescence.  And  if  so,  it 
could  not  be  said  that  the  present  motion  was  altc^ether  with- 
out foundation,  although  the  defendants,  by  holding  back  their 
allied  invention,  prevented  the  court  from  immediately  adjudi- 
cating upon  the  character  of  their  works. 

The  Lord  Chancellor. — In  this  case  it  is  admitted  that 
the  court  cannot,  under  present  circumstances,  either  at  once  in- 
terfere by  injunction,  or  put  the  question  between  the  parties 
into  a  course  of  trial  at  law.  It  is  therefore  the  ordinary  case 
of  a  party  applying  to  the  court  by  a  motion,  and  its  being 
found,  when  the  matter  comes  to  be  discussed,  that  the  court 
can  grant  no  relief. 

The  Master  of  the  Rolls  seems  to  have  thought,  that,  by  re- 
fusing the  motion,  he  would  have  been  prejudicing  the  merits, 
if  at  any  future  time  the  circumstances  might  enable  the  parties 
to  try  the  question  between  them ;  but  I  cannot  so  understand 
it.  The  motion  hanging  over  the  heads  of  the  defendants  would 
be  much  more  likely  to  prejudice  them,  than  refusing  the  motion 
would  be  likely  to  prejudice  the  plaintiff.  The  court  re- 
fuses the  motion,  not  because  it  has  formed  *an  opinion  [*211] 
as  to  the  legality  of  what  it  is  alleged  that  the  defend- 
ants are  about  to  do,  but  simply  because  the  plaintiff  has  not 
brought  before  it  circumstances  which  enable  it  to  interfere  be- 
tween the  parties.  If  there  were  really  any  prejudice  to  be  ap- 
prehended from  such  a  course,  it  might  have  been  obviated  by 
refusing  the  motion  without  prejudice  to  any  new  application ; 
and  the  court  would  certainly  be  anxious  not  to  prejudice  the 
case ;  but  it  does  not  appear  to  me  necessary  for  that  purpose, 
that  tfie  order  should  be  so  guarded. 

The  defoidant  says  he  has  invented  a  new  mode  which  will 
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obviate  the  inconveniences  hitherto  experienced  fiom  the  man- 
ufacture of  gas.  And  it  is  suggested,  that  he  ought  to  have  some 
peculiar  stress  of  the  jurisdiction  laid  upon  him,  because  he 
prevents  the  present  trial  of  the  question,  by  refusing  to  disclose 
the  nature  of  that  invention.  But  has  he  not  a  right  to  conceal 
it  ?  and  why  is  he  to  be  more  harshly  dealt  with,  because  he 
merely  exercises  that  right  ? 

As  to  what  Lord  Eldon  is  supposed  to  have  said  in  the  case 
that  has  been  lefmred  to,  he  could  only  have  meant  that  Ae 
party  ought  to  apply  as  soon  as  he  had  something  to  apply  about, 
and  not  that  he  should  come  for  an  injunction,  with  a  certainty 
of  having  his  motion  refused.  There  can  be  no  laches,  delay, 
or  acquiescence,  where  there  is  no  injury  to  acquiesce  in.  Lord 
Eldcn's  doctrine,  as  applied  to  this  case,  would  be  this — ^the 
plaintiff  has  no  right  to  come  to  the  court  for  an  injunction ;  he 
oannot  get  it ;  and  yet  he  was  bound  to  come  and  ask  for  it — 
Lord  Eldon  cannot  have  meant  that.  The  proper  ord^  in  this 
case,  would  have  been  to  refuse  the  motion.  As  to  the  costs,  I  in- 
quired whether  the  plaintiff  had  had  any  intimation  before 
[*212]  he  gave  his  notice  of  motion  that  the  defendants  Nrere 
not  going  to  adopt  the  usual  course  in  their  manufacture, 
but  one  which  professed  to  obviate  all  inconvenient  consequen- 
ces. And  it  appears,  I  find,  from  the  affidavits,  and  from  the 
bill  itself,  that  had  been  commimicated  to  liim.  Under  these 
circumstances,  I  think  that  the  motion  ought  to  have  been  re- 
fused with  costs. 


Hemino  v.  Dingwall. 

1847 :  Fek 

A  bUl  of  diMMnrery  is  not  within  the  I3th  order  cf  Mmy,  1845,  nnleM  it  be  m  eiMibill 
hi  aid  of  a  defence  to  an  original  bilL 

Hemino  and  Stevens,  as  executors,  instituted  this  suit  against 
the  defendant,  Dingwall,  for  an  account  in  respect  of  certain 
building  transactions,  which  they  alleged  he  had  conducted  as 
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aeryant  to  their  testator.  Dingwall,  on  the  other  hand,  insisted 
that  he  had  not  acted  as  the  testator's  servant,  but  that  he  was 
A  master  builder,  and  Uiat  certain  bricks  and  other  property 
which  the  plaintiffs  claimed  as  belonging  to  the  testator's  estate 
were  his  own :  and  he  brought  an  acti(m  against  Heming  as 
executor  (Stevens  being  abroad)  for  the  amount  of  his  bill  fur 
work  done  by  him  for  the  testator  in  that  character ;  and  shortly 
afterwards  filed  a  bill  of  discovery  against  the  same  party,  not 
referring  to  the  original  bill  filed  against  himself,  but  stating 
that  he  required  the  discovery  in  aid  of  his  action  at  law. 

Heming  having  answered  that  bill,  obtained  an  order  esparto 
for  payment  of  the  costs  of  it ;  which  order,  however,  was  after- 
wards dischaiged  by  the  Tice-Ghancellor  of  Ehigland  for  irregu- 
larity, on  the  ground  that  the  case  was  within  the  12dth  order 
of  May  1845,  which  provides  that  '<  the  costs  of  a  bill  of 
discovery  filed  *by  any  defendant  to  a  bill  for  relief  [*213] 
are  to  be  costs  in  the  original  cause,  unless  the  court 
otherwise  orders ;"  and,  consequently,  that  the  costs  of  the  bill 
in  question  ought  to  have  abided  the  result  of  the  suit  of  Hem- 
inffv,  Dingwall, 

Mr.  Roli  now  moved  to  discharge  the  Yice-Chancellor's  order, 
contending  that  the  125th  general  order  of  May  related  only  to 
cross  bills  in  aid  of  a  defence  to  an  original  bill ;  whereas,  this 
bill  was,  on  the  face  of  it,  in  aid  of  a  different  proceeding,  and 
took  no  notice  of  the  other  suit 

Mr.  Siuartj  contra^  contrasted  the  order  in  question,  which 
spoke  of  a  bill  of  discovery  generally,  with  the  corresponding 
order  (the  41st)  of  August  1841,  which  spoke  only  of  a  crass 
bill :  independently  of  which,  they  argued  that  this  was  in  sub- 
stance, though  not  in  form,  a  bill  in  the  nature  of  a  defence  to 
the  other  suit,  their  client's  case  in  the  action  being  the  same  as 
his  case  in  that  suit.  But,  thirdly,  they  contended  that,  whether 
they  were  right  in  the  former  points  or  not,  the  order  for  taxing 
costs  ought  not  to  have  been  obtained  ea^  parte  without  stating 
the  fact,  that  the  plaintiff  and  defendant  in  that  suit  were  respec- 
tively defendant  and  plaintiff  in  another  suit  then  pending  and 
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relating  to  the  same  matter ;  and  that  the  suppression  of  that 
fact  would  alone  justify  the  discharge  of  the  order. 

The  Lord  Chancellor. — ^The  defendant  to  a  bill  of  dis- 
covery, having  put  in  a  full  answer  is,  according  to  the  ordinary 
practice,  entitled  as  of  course  to  the  costs  of  that  suit  The 
order  in  question,  therefore,  is  regular,  unless  it  comes 
[*214]  within  *the  general  order  of  May  1845.  If  it  does  not 
come  within  it,  the  party  had  nothing  to  do  with  the 
general  order,  and  therefore  suppression  is  out  of  the  case,  and 
the  only  question  is,  what  is  tfie  construction  of  the  125th  order 
of  May. 

I  am  clearly  of  opinion,  that  it  is  not  applicable  to  any  case 
but  that  of  a  cross  bill  in  aid  of  a  defence  to  .an  original  bill ; 
for  otherwise  it  would  apply  to  all  bills  that  any  person,  in  the 
situation  of  a  defendant  in  an  existing  suit,  might  have  occa^ 
sion  to  file  against  the  plaintiff  in  that  suit,  whatever  might  be 
the  subject  of  them.  It  is  true,  that  the  term  "cross  bill"  which 
occurs  in  the  corresponding  order  of  1841,  is  not  to  be  found  in 
this  order:  but  in  both  the  costs  are  to  be  costs  "in  the  origi- 
nal suit :"  assuming,  therefore,  that  the  two  suits  are  connected. 

It  is  said,  indeed,  that  this  is  a  cross  bill :  but  the  language 
of  every  bill  is  to  be  taken  most  strongly  against  the  pleader ;  a 
party  filing  a  bill  of  discovery  is  bound  to  state  the  purpose  for 
which  he  wants  the  discovery ;  and  this  bill  expressly  states 
that  its  object  is  to  aid  the  plaintiff  in  his  action. 

As  the  order,  therefore,  only  refers  to  a  bill  in  aid  of  a  defence 
to  another  suit,  and  as  this  bill  is  not  of  that  nature,  I  think  that 
the  ex  parte  order  was  regtdar,  and  that  the  order  which  set  it 
aside  must  be  discharged. 
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*S^ENCER  V,  Allen.  [*215] 

1847 :  Feb.  13. 

Wbeie  a  writ  of  ^  fa,  maed  under  the  general  ordexB  of  May,  1839>  hai  failed  to 
aatidy  the  demand,  another  writ  may  iarae  into  another  county. 

Mb.  C.  Hall  asked  that  a  second  writ  of  ^.  /a.,  under  the 
orders  of  May  1839,  might  issue  into  a  different  county  from  the 
first,  the  levy  under  the  first  not  having  satisfied  the  demand 
for  which  it  had  issued.  He  stated  that,  being  the  first  appli-* 
cation  of  the  kind,  the  clerk  of  records  and  writs  had  doubted 
idiether  he  had  authority  under  those  orders  to  issue  a  second 
writ  under  such  circumstances. 

The  lx>BD  Chancellor. — ^The  object  of  the  orders  was  to 
put  the  party  in  the  same  position  as  a  plaintiff  at  law.  There- 
fore kt  a  new  writ  issue  into  the  other  county :  for  that  is  the 
course  at  law,  where  the  first  writ  has  not  satisfied  the  demand. 


•Bright  v.  North.  |*216] 

1847 :  Jan.  30 ;  Feb.  13. 

Under  an  Act  of  PkrliMnent  by  which  the  conserratoxe  of  river  banks  were  empow- 
ered to  apply  the  funds  under  their  control,  (which  were  raised  by  a  rate  upon  the 
proprietors  of  adjacent  lands,)  **  in  doing,  constructing,  and  executing  all  such 
wo^,  acts,  matters,  and  things  as  they  should  from  time  to  time  deem  neceseary, 
prsper  or  expedient  for  putting  the  bank  into  and  maintaining  the  same  in  a  per- 
manent state  of  stability."  Held,  that  they  were  authorized  to  apply  a  portion  of 
the  fund  in  watching  and,  if  necessary,  opposing,  a  bill  in  parliament  for  a  project 
lower  down  the  riyer,  which  was  likely  to  be  injurious  to  the  banks  under  their 
Bupefintendence* 

This  was  an  appeal  from  an  order  of  the  Tice-Chancellor 
Knight  Bruce,  overruling  a  general  demuiier  to  the  bill  for 
want  of  equity. 
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By  an  Act  of  Parliament,  passed  in  the  first  year  of  the  present 
leign,  to  provide  for  the  better  conservation  of  the  banks  of  the 
livei  Ouse,  in  the  county  of  Norfolk^  the  lands  adjacent  to  the 
banks  at  each  side  were  divided  into  tnx  districts,  and  it  was 
provided  that  the  portion  of  the  banks  comprised  within  each 
district  should  be  maintained  by  commissioners  to  be  appointed 
from  among  the  owners  of  lands  of  a  certain  quantity  within 
such  district,  by  means  of  funds  to  be  levied  by  a  district  rate, 
not  exceeding  3s,  an  acre  in  each  year }  and  the  fund  so  raised 
was  to  be  applied  <<  in  making,  doing,  ccmstructing,  and  execu- 
ting, all  such  works,  acts,  matters,  and  things,  as  by  such  com- 
missioners should  ircm.  time  to  time  be  deemed  necessary,  pro- 
per, or  expediait  for  putting  so  much  of  the  bank  as  was  situate 
within  their  respective  districts  into  and  for  maintaining  the  same 
in  a  permanent  state  of  stability ;"  and  it  was  expressly  pro- 
vided that  the  commissicmers  of  any  one  of  the  districts,  or  the 
owners  of  land  within  such  district,  should  not  be  liable  to  main- 
tain or  repair,  or  to  contribute  to  the  maintenance  or  repair,  of 
any  part  of  the  banks  out  of  such  district :  but  that  the  commis- 
sioners of  each  district  should  alone  be  liable  for  their  own  acts, 
and  answerable  for  the  maintenance  and  repair  of  their 
[•217]  own  portion  of  bank  only ;  nor  should  *any  of  the  funds 
to  be  raised  as  aforesaid  be  apjdicable  to  any  works 
other  than  those  of,  or  for  the  benefit  of,  the  district  for  which 
the  same  were  assessed  and  raised. 

In  addition  to  this  board  of  district  commissioners  there  was 
constituted  by  the  act  another  body  of  general  commissioners,'* 
who  were  invested  with  a  general  superintendence  over  the 
banks  of  all  the  districts,  and  with  power  to  order  any  works  to 
be  done  for  the  uniform  maintenance  and  repair  of  the  banks 
which  they  might  consider  necessary,  and  their  orders  were  in 
all  cases  to  be  conclusive  and  binding  on  the  district  commis- 
sioners« 

The  bill,  which  was  filed  by  three  landowners  of  the  second 
district  on  behalf  of  themselves  and  all  other  persons  subje«^.t  to 
be  assessed  under  the  act,  within  that  district,  stated,  that  a  cer- 
tain company,  calling  themselves  the  Norfolk  Estuary  Company, 
had  lately  been  formed  for  the  purpose  of  reclaiming  fifom  the 
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sea  a  large  tract  of  land  near  the  month  of  the  river  Ooae,  by 
direrting  the  tidal  water  which  had  theretofore  flowed  over  it, 
by  narrow  channels  into  the  river,  and  had  applied  to  Parliar 
ment  for  an  act  to  enable  them  to  carry  their  scheme  into  exe- 
cution. It  then  stated  that,  at  a  meeting  of  the  commissioners 
of  that  district,  held  shortly  after  the  bill  was  brought  in,  and  at 
which  the  defendants  constituted  the  majority  of  the  members 
present,  a  resolution  was  come  to,  that  proceedings  should  be 
taken  on  behalf  of  the  board  for  watching  and,  so  fair  as  might 
be  necessary,  opposing  the  bill  in  parliament,  and  for  causing 
such  provisions  to  be  inserted  therein  as  might  be  requisite  for 
indemnifying  the  landowners  within  their  district  from  any 
greater  charge  in  respect  of  dleir  banks,  consequent  on  the  works 
contemplated  by  the  bill,  than  had  been  incurred  on  the 
average  of  the  last  eight  years,  *and  that  a  rate  of  6d.  an  [*218] 
acre  within  that  district  should  be  raised  under  the  provis- 
ions of  the  act,  for  defraying  the  expenses  of  such  proceedings ; 
and  that  such  expenses  should  in  the  mean  time  be  paid  out  of  the 
funds  then  in  hand,  which  had  arisen  from  previous  rates.  That, 
at  another  meeting,  held  a  few  days  after,  at  which  the  same 
persons  were  the  majority,  it  was  resolved,  that  a  sum  of  1601. 
should  be  paid  to  John  Flatten,  the  chairman  of  the  meeting, 
out  of  ibe  funds  then  in  the  hands  of  the  treasurer,  to  be  ap- 
plied by  him  for  the  purpose  of  the  resolution  passed  at  the  last 
meeting ;  and  that  an  order  to  that  efiect  having  been  signed  by 
die  chairman,  that  sum  was  paid  by  the  treasure  accordingly. 
The  bill  then  charged  that  the  application  of  any  part  of  the 
funds  raised  or  raisable  under  the  act  to  the  purposes  contem* 
plated  by  the  said  resolution,  was  not  within  the  powers  of  the 
commissioners ;  and,  after  suggesting  a  pretence  by  the  defend- 
ants, that  the  scheme  of  the  Norfolk  Estuary  Company  was 
likely  to  be  injurious  to  the  banks  of  the  river,  it  charged  <<  that, 
whether  the  scheme  was  likely  to  be  injurious  to  the  banks  or 
not,  the  funds  received  or  receivable  under  the  act  in  respect  of 
Ibe  district  in  question,  or  any  part  of  such  funds,  ought  not  to 
be,  and  could  not  be,  legally  applied  for  such  purposes ;"  and  it 
prayed  a  declaration  accordingly,  and  that  the  160/.  might  be  t^ 
funded  and  replaced,  and  that  the  cireomstanoes  might  be  recti- 
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fied  by  injunction  from  making  any  similar  appropriation  of  the 
funds  then  in  hand,  or  which  might  thereafter  be  received  by 
them  under  the  powers  of  the  act  to  the  purposes  contemplated 
by  the  resolution. 

Mr.  RoU  and  Mr.  Bunney,  for  the  defendants  (the  ap- 
[*219]  pellants,)  relied  on  the  word  *'  maintaining,"  as  *imply« 
ing  an  authority  in  the  commissioners  to  take  the  ne- 
cessary measures  for  preventing  damages  to  the  banks  as  well 
as  for  repairing  damage  when  done ;  and  they  cited  Rexv.  The 
CommissUmers  of  the  Tower  Hamlet3j{a)  Attorney- General  v. 
Comptonj{b)  Attorney- Oeneral  v.  Pearson.{c)  They  also  took 
several  objections  to  the  bill,  for  want  of  parties ;  but  which,  as 
the  demurrer  was  allowed  on  the  merits,  it  is  unnecessary  to  no- 
tice. 

Mr.  Russdi  and  Mr.  ToUer^  for  the  plaintiffs,  argued,  that 
opposing  in  parliament  a  project  which  might  or  might  not  be 
injurious  to  the  banks  (and  the  resolution  showed  that  the  com- 
missioners themselves  did  not  feel  sure  that  the  project  in  ques- 
tion would  be  so,)  was  too  speculative  a  purpose  to  come  within 
the  description  of  those  to  which  the  funds  were  by  the  act 
made  applicable. 

The  Lord  Chancellor  (without  hearing  a  roply.) — The 
Vice-chancellor  says,  he  cannot  find  any  authority  in  the  act 
for  the  application  of  the  fund  under  the  control  of  the  commis- 
sioners to  the  purpose  stated  in  this  bill.  But  the  real  question 
is,  whether  such  an  authority  is  not  incident  to  the  duties  which 
the  act  imposes  upon  them.  And  I  can  only  deal  with  that 
question  upon  the  case  stated  in  the  pleadings. 

The  commissioners  of  each  district  are  bound  by  the  act  to 

protect  the  lands  adjacent  to  the  banks  from  inundation,  and 

they  are  authorized  by  the  act  to  levy  a  rate  on  the  proprietors 

of  the  district  to  defray  those  expenses.    There  being  a 

[*220J    project  on  foot  affecting  the  *river  lower  down,  they  call 

(«)  1  B.  ^  Ad  33SL  (ft)  1 T.  9l  CC.C.  417.  («)  9  CoU.  58t. 
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B  meeting,  at  which  they  come  to  this  resolution.  [His  lord- 
ship read  tfie  resolution.]  That  is  a  wise  provision  on  be- 
half of  all  parties  in  that  district.  Apprehensions  being  enter- 
tained of  the  effects  of  the  project  upon  this  part  of  the  banks, 
diey  direct  certain  persons  to  watch  the  proceedings  in  parlia- 
ment Now  the  bill  does  not  state  that  the  works  contemplated 
would  not  be  injurious  to  the  banks  within  this  district :  but,  on 
the  contrary,  it  states,  by  way  of  pretence,  that  the  scheme  was 
likely  to  be  injurious  to  the  banks.  There  the  plaintiffs  state 
that  the  ground  on  which  the  defendants  are  proceeding,  and 
ffiere  they  charge  that,  whether  the  scheme  was  likely  to  be 
injurious  or  not,  the  funds  received  or  receivable  under  the  act, 
or  any  part  of  such  funds,  ought  not  to  be,  and  could  not  legally 
be,  applied  for  such  purposes. 

The  bill,  therefore,  raises  this  proposition  as  to  the  construc- 
tion of  the  act — that,  however  injurious  the  works  may  be,  the 
commissioners  are  not  authorized  to  expend  one  farthing  of  the 
money  entrusted  to  their  care,  in  preventing  them.  That  being 
aill  that  is  alleged  in  the  pleadings,  and  the  rule  being  to  take 
the  case  as  strongly  against  the  pleader  as  his  statements  will 
justify,  I  must  assume  that  the  works  are  likely  to  be  injurious. 
Now,  it  is  clear,  that,  if  actual  injury  was  done,  and  proper 
meascues  had  been  taken  by  the  commissioners  to  prevent 
it,  they  would  be  entitled  to  be  allowed  their  expenses  so  in- 
curred ;  for  every  trustee  is  entitled  to  be  allowed  the  neces- 
sary and  proper  expenses  incurred  in  protecting  the  property 
conunitted  to  his  care.  But  if  they  have  a  right  to  protect  the 
property  from  immediate  and  direct  injury,  they  must  have  the 
same  right  where  the  injury  threatened  is  indirect  but  proba- 
ble. 

*I  wish  it  to  be  understood,  that  I  proceed  entirely  on  [*221] 
the  pleadings,  and  assume  that  they  state  a  case  in 
which  the  works  contemplated  are  likely  to  be  injurious  to  the 
banks  of  this  district.  And,  on  that  assumption,  although  there 
is  no  direct  authority  in  the  act  for  the  application  of  the  funds 
to  the  iMToposed  purpose,  I  think  it  is  incident  to  the  powers  which 
aie  gif«n  to  the  commissioners  and  to  the  duties  imposed  upon 
them. 
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Though  I  am  of  this  opinion  on  the  allegations  of  the  bill 
now  before  me,  yet,  if  the  pleadings  do  not  really  raise  the 
question  in  dispute  between  the  parties  (and  I  can  hardly  sup- 
pose that  the  bill  was  filed  to  decide  such  a  question  as  this^) 
I  should,  subject  to  any  thing  I  may  bear  from  Mr.  B/At  in  reply, 
give  the  plaintiff  leave  to  amend  the  bill. 


Mr.  Rott  not  offering  any  objectioii,  the  deminrer  wasaUowed* 
with  leave  to  amend. 


Smith  v.  Chambers. 

1847 :  Mareh  5. 

The  right  of  au  apothecary  to  charge  Ibr  attendances,  is  not  matter  of  law»  but  of 
contract,  either  express  or  to  be  implied  ftom  the  usage  of  that  place. 

Froof  of  improper  ezpenditiire  of  money  by  exeeaton  will  not  snppoit  a  decree 
against  them  for  an  aoeomit  on  the  footing  of  wilful  neglect  or  default 

A  bill  by  residuary  legatees  prayed  an  account  againt  the  defendants,  the  exeeutoa» 
on  the  footing  of  wilful  neglect  and  default,  but  made  no  esse  of  misconduct  against 
them,  except  that  they  had  improperly  defended  an  action  in  which  they  had 
failed,  and  the  carts  of  which  they  claimed  to  retain  out  of  the  estate.  The  oemt 
at  the  hemingf  ahbongfa  of  opinion  that  the  actm  ought  not  to  have  been  dafendsd, 
gave  the  defendants  their  coats  of  the  depesitioDs  which  had  been  taken  relattTe  to 
that  subject,  on  the  ground  that»  having  no  connection  with  a  case  of  wilful  ne^^eet 
and  default,  it  was  not  a  proper  matter  to  be  put  in  issue  at  that  stage  of  the  suit. 

This  was  a  suit  by  residuary  legatees,  some  of  whom  were 
infants,  pra3riiis  thatthe  deftndants,  the  executors,  might 
[*328J  account  for  the  monies  received  by  them,  *or  which,  but 
for  their  wilful  neglect  or  default,  they  might  have  re- 
ceived ;  and  that  under  the  circumstances  stated  in  the  bill,  they 
might  not  be  allowed  the  costs  incurred  by  them  in  defending  a 
certain  action,  and  which  costs  they  had  insisted  on  letainii^ 
out  of  the  estate. 

The  bill  contained  no  chaige  of  wilful  n^lect  and  de&ul^ 
but  it  charged  that  the  defendants  had  in  several  respects  iiD- 
piovidently  wasted  and  misa|q)lied  the  sneta,  and,  as  evidtenoe 
thereof,  it  charged  that  they  had  improperly,  and  in  defiance  af 
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the  expressed  wishes  of  the  adult  plaintiffs,  defended  an  action 
brought  against  them  by  the  apothecary,  who  had  attended  the 
testator  in  his  last  ilhiess,  for  £75  16^.,  the  amount  of  his  bill 
for  medicines,  attendance,  and  surgical  operations ;  and  in  which 
action  the  {daintiff  obtained  a  verdict  and  judgment  against 
them,  for  a  sum  which  (including  £52  6^.  paid  into  court) 
amounted  to  only  £6  less  than  the  amount  of  his  original  de- 
mand, with  costs,  which  were  taxed  at  £130  3s.  3eL 

The  defendants,  by  their  answer,  said  that  they  had  not  de- 
folded  the  action,  without  first  consulting  several  medical  men 
of  Biidport  (where  the  testator  resided,)  and  elsewhere,  and  who 
were  all  of  opinion  that  many  of  the  charges  in  the  bill  were  exor- 
bitant, and  diat  £52,  which  they  had  always  been  willing  to  pay, 
was  the  full  amount  of  what  was*  justly  due.  With  respect  to 
the  notice  which,  the  bill  alleged,  had  been  served  upon  them 
by  the  adult  plaintiffs,  requiring  them  to  pay  the  bill  without 
dispute,  they  said  that,  independently  of  the  fact  that  such  a 
notice  would  have  been  no  indemnity  to  them,  as  against  the 
infants,  they  were  the  less  inclined  to  attend  to  it,  as  it  came 
through  the  same  solicitor  who  was  acting  as  the  attorney  for 
the  ]^ntiff  in  the  action. 

*Both  parties  went  into  evidence  as  to  the  propriety    [*223] 
of  defending  the  action,  and  the  depositions  ran  to  a  con- 
siderable length. 

The  £5  which  was  struck  off  the  bill  by  the  verdict,  was  for 
medicines,  which  were  charged  for,  but  of  which  the  plaintiff  in 
the  action  had,  at  the  trial,  £adled  to  prove  the  delivery.  The 
rest  of  the  disputed  portion  of  the  bill  was  chiefly  for  attend- 
ances, which  the  defendants'  medical  witnesses,  who  were  from 
Bridport,  stated  that  it  was  not  usual  for  practitioners,  who  sup- 
plied medicines^  to  charge  for.  Several  medical  witnesses  for 
the  plaintifis  gave  evidence  the  other  way,  but  none  of  them 
were  iiom  Bridport,  or  its  neighborhood.  It  also  appeared  in 
evidence  that  the  defendants'  own  attorney  in  the  account  had 
advised  them  before  pleading  to  submit  to  the  demand,  rather 
than  run  the  risk  of  costs. 

By  the  decree  of  Yice-Chancdlor  Knight  Bruce,  before  whom 
the  cause  was  heaid,  it  was  declared  that,  in  respect  of  the  de- 
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mand  of  £75  16^.,  the  defendants  were  to  be  allowed  the  full 
amount  thereof,  but  not  any  costs,  charges  or  expenses,  on  either 
side  in  respect  of  the  action ;  and  if  the  defendant  should  claim 
to  be  allowed  any  other  costs,  charges  and  expenses  in  respect 
of  such  demand,  the  Master  was  directed,  in  considering  such 
claims,  to  have  regard  to  the  question  how  far  they  had  been 
properly  incurred.  And,  after  directing  the  usual  accounts  of 
what  the  defendants  had  respectively  received,  it  further  declar* 
ed  that  they  were  not  to  be  allowed  any  costs  of  this  suit  to  the 
time  of  the  decree,  so  far  as  the  suit  related  to  the  said  demand 
of  £75  16^.,  or  the  said  action,  and  were  to  pay  to  the  plaintiffs 
the  costs  of  the  suit  to  that  time,  so  far  as  they  had  been  in- 
creased by  the  evidence  on  either  of  those  subjects. 
[*224]  And  the  taxation  of  such  costs,  and  all  further  *direo- 
tions,  and  all  other  costs,  were  reserved  until  the  Master 
should  have  made  his  report. 

From  those  declarations  in  the  decree  the  defendants  appeal- 
ed. 

Mr.  Russel  and  Mr.  Hargrave^  for  the  appellants,  as  to  the 
right  of  a  surgeon  and  apothecary  to  charge  for  attendances, 
cited  Handey  v.  Hens<n^{a)  and  Morgan  v.  HaUen.{b) 

Mr.  Rolt  and  Mr.  Chambers  for  the  respondents. 

The  Lord  Chancellor,  (who  had  observed,  in  the  course 
of  the  argument,  that  all  the  plaintiff's  medical  wimesses  came 
from  places  at  a  distance  from  Bridport,)  in  delivering  his  judg- 
ment,  said — 

This  is  an  unfortunate  case.  If  it  had  not  been  for  the  advice 
given  by  the  defendants'  own  solicitor,  and  the  notice  to  them 
by  some  of  the  parties  beneficially  interested,  I  should  have 
thought  it  clear,  that  they  had  suflScient  reason  for  disputing 
the  propriety  of  the  charges ;  for  it  appears,  from  several  wit- 
nesses, that  the  charges  were  not  according  to  the  practice  of 
the  town  of  Bridport    The  right  of  a  medical  man  to  charge 

<*)  4  Cur.  &  Payne,  lia  (^}  8  Ad.  db  EO.  489b 
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for  attendances  is  not  matter  of  law,  but  of  contract,  either  ex- 
pressed or  to  be  implied  from  the  usage  of  the  place ;  and  there- 
fore my  conclusion,  independently  of  the  circumstances  to  which 
I  have  referred,  would  have  been,  that  the  charges  were  impro- 
per. 

But,  admitting  that  there  was  enough  to  justify  the  defendants 
in  resisting  such  a  claiin  in  their  own  case,  it  may  still  be  a 
question  whether  it  was  expedient  and  judicious,  for  parties  who 
were  administering  the  estate  of  others,  to  take  such  a 
course :  for  they  might  be  pretty  sure  •that,  even  if  they  ["225] 
succeeded,  the  extra  costs  of  the  action  would  exceed 
the  amount  in  dispute,  which  was  not  more  than  £25 ;  and, 
after  all,  they  were  not  certain  of  success.  There  was,  there- 
fore, a  certainty  of  paying  extra  costs,  and  a  chance  of  losing 
the  cause  altogether.  Under  these  circmnstaiices,  after  the  ad- 
vice received  from  their  solicitor,  and  the  notice  from  some  of 
the  parties  beneficially  interested,  I  think  the  defendants  were 
not  justified,  in  point  of  discretion,  in  further  resisting  the  de- 
mand. It  is  true  the  notice  was  suspicious,  coming,  as  it  did, 
from  the  sohcitor  of  the  parties  making  the  claim ;  but  taking 
all  the  circumstances  together,  I  think  it  was  not  advisable  to 
defend  the  action.  And  I  should,  therefore,  not  quarrel  with  the 
decision,  making  the  personal  representatives  liable  for  these 
costs,  and  at  the  same  time  giving  them  the  benefit  of  the  £5 
which  was  struck  off.  But  it  is  quite  clear  that  the  way  in 
which  that  is  done  by  the  decree  is  irregular ;  and  I  cannot 
suppose  that  the  attention  of  the  court  was  directed  to  it ;  for 
the  decree,  as  it  stands,  allows  the  defendants  more  than  it  ap- 
pears ihey  have  paid.  I  must,  therefore,  alter  the  decree  in  that 
respect,  by  declaring  that  the  defendants  are  to  be  allowed  £70 
Ifo.,  the  amount  of  the  verdict,  but  they  are  not  to  be  allowed 
the  costs  of  the  action,  except  £5,  being  the  difference  between 
the  amotmt  claimed  and  the  amount  of  the  verdict.  That  will 
explain  the  principle  on  which  the  £6  is  allowed. 

But  then,  there  is  the  declaration  as  to  so  much  of  the  costs 
of  the  suit  as  relates  to  this  question.  The  case  against  the  de- 
fendants is,  that  they  injudiciously  resisted  an  action  by  a  cre- 
ditor ;  and  the  object  of  the  suit  is  to  have  the  accounts  taken, 
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and  that  the  executors  might  not  be  allowed  those  costs.  For 
that  purpose  the  bill  prays  an  account  on  the  footing  of  wilful 
neglect  and  default ;  but  the  case  siated  has  nothing  to  do  with  wil- 
ful neglect  and  default ;  it  is  simply  a  case  of  injudicious 
[•226]  expenditure,  and  'not  of  money  lost  for  want  of  proper 
means  being  taken  to  recover  it.  The  plaintiff,  there- 
fore, failed  on  the  case  of  wilful  neglect  and  default ;  but  the 
result  of  putting  it  into  the  bill  has  been  the  examining  of  a 
number  of  medical  and  other  witnesses,  which  has  occasioned  a 
great  part  of  the  expense  of  the  suit.  The  pleadings  afforded 
quite  sufficient  foundation  for  an  inquiry  whether  those  ex- 
penses in  the  action  were  properly  incurred,  without  going  into 
any  such  evidence.  All  the  expense  of  this  evidence  is  occa- 
sioned by  the  plaintiff,  and  then  he  asks  that  the  defendant  may 
pay  the  costs  incurred  by  that  irregular  proceeding  on  his  part. 
It  is  true  that,  if  the  case  had  been  presented  in  the  regular 
way,  the  defendants  would  have  had  to  bear  the  costs  of  the 
inquiry ;  and,  therefore,  they  may  be  better  off  now,  with  the 
decree  I  propose  to  make,  than  if  the  plaintiff  had  taken  the  re- 
gular course :  but  that  is  the  plaintiff's  own  fault  The  strictly 
proper  course,  perhaps,  would  be  to  dismiss  the  bill  as  to  this 
claim ;  but,  if  I  did  that,  the  parties  would  have  to  go  before 
the  Master,  and  litigate  the  same  thing  over  again.  On  the 
other  hand,  to  sanction  a  decree  like  this  would  be  not  only  in- 
jurious to  the  defendants  in  this  suit,  but  detrimental  to  the 
suitors  of  the  court  generally ;  for  if  plaintiffs  are  entitled  to  in- 
troduce into  their  bill  an  objection  to  one  particular  item  of  an 
executor's  account,  why  not  to  all  ?  Nothing  could  be  more  in- 
jurious to  suitors  than  such  a  course  of  proceeding.  The  de- 
cree which  I  propose  to  make  will  mark  my  opinion  of  it ;  and 
it  will  be  this  : — I  leave  the  declaration  as  to  the  £75  16*.  with 
the  qualification  which  I  have  mentioned;  and,  instead  of 
making  the  defendants  pay  the  costs  referred  to  in  the  subse- 
quent clause,  declare  that  the  defendants  are  entitled  to  their 
costs  of  the  depositions,  relative  to  the  sum  of  £75  16*.  in  tlie 
pleadings  mentioned,  and  thcU  on  the  ground  that  that  item  has 
been  irregularly  introduced  into  the  bill:  subject  to  that,  reserve 
the  costs,  generally. 
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ChAPPELL  V.  PURDAY.  [*227] 

1847:  March  SO.    April  14. 

Thb  mle  whieli  prohibito  an  appeal  for  coats  alone  is  confined  to  those  cases  in  which 
the  eoReetnesB  of  the  deeinon  as  to  costs  cannot  be  judged  of  withont  re-hearing 
the  ca—s  vpon  the  merits,  and  thenftve  does  not  apply  to  a  case  in  whidi  the 
emr  of  snch  deeinon  is  apparent  on  the  face  of  the  decree  or  order  appealed  from. 

Where  a  hill  to  restrain  an  alleged  infringement  of  a  copyright  is  retained,  at  the 
hearing,  with  liberty  to  the  plaintifi*  to  bring  an  action,  and  the  action  is  accord- 
ingly brought  and  fails,  it  is  of  coarse  that  the  bill  should  be  dismissed  with  oostSt 
and,  therefore,  if  dismisMd  withont  costs,  it  is  error  on  the  face  of  the  decree. 


In  this  appeal  from  part  of  a  decree  of  the  Vice-chancellor  of 
England,  the  only  question  was,  whether  the  case  came  within 
the  general  rule  which  prohibits  an  appeal  for  costs  alone. 

The  bill  stated  that  the  plaintiff  was  entitled  to  the  copjrright 
of  the  opera  of  Fra  Diavolo,  and  it  sought  to  restrain  the  de- 
fendant from  infringing  it,  with  the  usual  account. 

On  the  answer  coming  in,  an  injunction,  which  had  been  ob- 
tained ex  partBj  was  dissolved,  with  liberty  to  the  plaintiff  to 
bring  an  action.  Instead,  however,  of  doing  so,  the  plaintiff 
amended  his  bill,  and,  after  the  cause  was  at  issue,  filed  a  sup- 
plemental bill  for  the  purpose  of  putting  in  issue  matter  alleged 
to  have  been  recently  discovered.  Witnesses  were  examined  on 
both  sides,  and  the  cause  came  on  for  hearing  before  the  Vice- 
Chancellor  of  Elngland,  who  directed  that  the  bill  should  be  re- 
tained for  twelve  months,  with  liberty  to  the  plaintiff  to  bring 
such  action  as  he  should  be  advised,  the  defendant  undertaking 
in  the  meantime  to  keep  an  account :  and,  in  case  the  plaintiff 
should  not  bring  such  action  within  the  twelve  months,  it  was 
ordered  that  the  bill  should  stand  dismissed  with  costs  to  be 
taxed ;  but,  in  case  he  should  bring  such  action,  and  proceed  to 
trial  within  that  time,  the  costs  and  all  further  directions  were 
reserved  until  after  such  trial. 

An  action  was  accordingly  brought,  and  a  verdict  hav- 
ing been  found  for  the  defendant,  the  cause  came  *on    [*228] 
for  further  directions,  when  the  Vice-Chancellor  dis- 
missed the  bill,  but  made  no  order  as  to  the  costs  of  the  suit ; 
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and  for  that  omission  the  defendant  brought  the  present  appeal, 
insisting  that,  as  the  bills  proceeded  solely  on  a  supposed  legal 
right  which  turned  out  to  have  no  existence,  the  costs  of  the 
suit  ought  to  have  followed  the  result  of  it,  according  to  the  rule 
at  law. 

Mr.  Anderton  and  Mr.  Josiah  SmUhj  for  the  Appellant. 

Mr.  RoU  and  Mr.  Ckatuttess,  for  the  Respondent 

The  Lord  Chancellor,  (after  stating  the  nature  of  the  pro- 
ceedings at  law  and  in  equity)  said,  that  the  two  orders  of  the 
Tice-Chancellor's  were  totally  inconsistent  with  each  other,  and 
could  not  stand  together.  The  first  was  quite  in  accordance 
with  the  pi*actice  of  the  court ;  for  the  bill  was  retained  with 
liberty  to  bring  an  action ;  but  if  the  action  was  not  brought 
within  a  limited  time,  the  bill  was  to  be  dismissed  with  costs. 
An  action,  however,  was  brought ;  but  the  plaintiff  failed ;  and 
on  the  cause  coming  on  again  the  bill  was  dismissed  without 
costs.  It  was  difficult,  however,  to  understand  why  the  plain- 
tiff should  be  in  a  better  situation  for  having  brought  an  action 
which  had  failed,  than  if  he  had  not  brought  an  action  at  all. 
It  was  said  that  the  Yice-Chancellor,  in  ultimately  refusing  to 
give  the  costs  of  the  suit,  had  been  influenced  by  the  conduct 
of  the  defendant  in  the  action ;  but  that  was  a  matter  for  the 
consideration  of  the  court  of  law,  and  ought  not  to  have  affected 
the  decision  of  the  case  in  this  court ;  for  the  action  and  the  suit 
were  two  distinct  and  independent  proceedings,  being  no  other- 
wise connected  than  as  the  result  of  the  suit  necessarily  followed 

the  result  of  the  action. 
[*229J        *It  had  been  said  that  this  was  an  appeal  for  costs 

only,  and  that,  therefore,  it  ought  not  to  be  entertained. 
But  the  rule  was,  not  that  there  should  not  be  an  appeal  for  costs 
alone,  but  that  the  court  of  appeal  would  not  go  into  a  rehear- 
ing of  the  merits  upon  a  mere  question  of  costs.[l]    If,  however, 

[1]  For  cases  npou  the  question  whether  an  appeal  will  lie  to  reverse  the  decistoos 
of  the  court  below,  on  a  question  of  costs  only,  see  Wintlow  v.  ColUntf  3  Paj^^e,  88 ; 
Buloid  V.  Miller,  4  Paige,  473.    See  also  Angel  ▼.  Davis,  4  MyL  ^  Cnlg,  360,  n. 
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without  going  into  the  merits,  it  was  apparent,  on  the  face  of 
the  order  itself,  that  the  decision  as  to  costs  was  at  variance  with 
a  settled  rale  of  practice,  the  court  of  appeal  would  set  it  right ; 
and,  being  of  opinion  that  the  present  was  a  case  of  that  de- 
scription, and  that,  so  far  as  it  related  to  costs,  it  was  not  only 
at  variance  with  the  established  practice  of  the  court,  but  incon- 
sistent with  the  decree  in  the  same  suit,  his  Lordship  thought 
that  the  appeal  ought  in  this  case  to  be  allowed,  and  that,  in- 
stead of  the  order  made  below,  the  bill  ought  to  be  dismissed 
with  costs. 


Scott  v.  Platel. 

]847:MtrehS7. 

Upon  the  Maater't  oertifieate  that  a  receiver  is  in  default,  the  four  day  order  upon 
hun  if  ef  coane,  and,  therefore,  a  motion  to  diecharge  inch  order  on  the  (rronnd  of 
error  or  irregolarity  in  the  certificate,  but  not  directly  impeaching  the  certificate 
itielf,  will  be  refused. 

Tre  plaintiff  and  the  defendant  Buckle  were  appointed  joint 
receivers  in  this  suit    Buckle,  who  was  entitled,  beneficially,  to 

3,  to  S.  C.  3S6 ;  Eatthum  t.  Kirk,  3  John.  Ch.  R.  319 ;  Liwi$  ▼.  Wilmm,  1  M*Coid 
Cb.  R.  210.  The  rule  that  neither  an  appeal  or  re-hearing  will  not  be  sustaUied  in 
lelation  to  qneitiono  of  coats,  is  confined  generally  to  cases  where  the  costs  rest  in  dis- 
cretion merely.  But  where  costs  are  disposed  of  as  matter  of  relief,  or  where  they 
are  giren  or  refused  contrary  to  statute,  or  the  settled  practice  of  the  court,  and  ap- 
peal may  be  sustained.  Winslow  v.  CoUtn«,  3  Paige,  88.  Buloid  and  Wifg  ▼. 
Miller^  4  Paige,  473.  Lain  ▼.  Lain,  10  Paige,  191.  Also  where  a  party  appeals  on 
a  subataniial  ground,  as  in  a  case  where  there  is  really  a  doubt  as  to  the  correctness 
of  the  decision  of  the  judge  upon  the  merits  of  the  cause.  The  Appellate  Court 
vary  the  decree  as  to  costs,  although  the  appellant  should  fail  upon  the  substantial 
ground  of  appeal.  See  Wintlow  t.  CoUtns ,  3  Peige,  88  ;  Oioen  v.  Griffith,  1  Vesey, 
Sen.  250;  Cinoper  v,  Seoit,  1  Eden  R.  17;  Jenour  t.  Jenour,  10  Vesey,  562; 
Roberisom  ▼.  Wendell,  6  Paige,  320;  Taylor  v.  Popham,  15  Ves.  72;  Wavit  v. 
Waiera,  13  John.  R.  500 ;  Aitomey-Oentral  ▼.  Butcher,  4  Russell,  180.  An 
appeal  will  not  lie  for  granting  or  refusing  interlocutory  costs  which  are  in  the  dis- 
cretion of  the  court  See  Cotton  Manuf.  Co,  ▼.  Supervisoro  of  Oneida,  1  Barb. 
Ch.IL  433. 
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port  of  the  preaent  income,  duly  brought  in  his  accounts ;  but 
the  plaintiff  having  omitted  to  do  so,  the  Master  declined  to  pro- 
ceed upon  the  accounts  so  brought  in  by  Buckle ;  whereupon 
Buckle  obtained  the  Master's  certificate  that  the  plaintiff  had 
not  brought  in  any  accounts,  and  on  the  same  day  obtained  also 
a  four  day  oider  requiring  him  to  bring  them  in  or  stand  com- 
mitted. But  the  Tice-Chancellor  Knight  Bruce  having,  on  the 
motion  of  the  plaintiff,  disdiarged  that  <Mrder, 

[*230]      The  defendant  Buckle  now  appealed, 

Mr.  Lee  and  Mr.  Sehoyn^  for  the  appeal  motion,  said,  they 
understood  the  Vice-chancellor  to  have  proceeded  in  some  de- 
gree on  the  ground  that  the  party  who  obtained  the  four  day 
order  was  himself  a  receiver  in  the  cause  ;  and  that  a  receiver 
ought  not  to  institute  proceedings. 

The  Lord  Chancellor. — A  party  by  being  appointed  re- 
ceiver, does  not  thereby  lose  his  privileges  as  a  party  to  the 
cause;  otherwise,  by  appointing  a  party  receiver,  you  would 
paralyse  the  proceedings  in  the  suit 

His  Lordship  then  asked  the  counsel  fotthe  plaintiff  what  the 
irregularity  was  which  they  relied  on,  observing  that  as  the 
Master  had  certified  that  the  plaintiff  was  in  default,  the  four 
day  order  was  quite  of  course. 

Mr.  K.  Parker  and  Mr.  Hardy ^  for  the  plaintiff,  said  that  the 
ground  on  which  the  Tice-Chancellor  had  discharged  the  order 
was,  that  the  receivers,  acting  under  a  joint  appointment,  were, 
by  the  terms  of  their  appointment,  bound  only  to  account  jointly, 
and,  therefore,  a  four  day  order,  founded  on  a  certificate  that 
one  only  had  not  brought  in  his  accounts,  was  an  attempt  to  en- 
force a  duty  which  did  not  exist. 

The  Lord  Chancellor. — Though  they  are  joint  receiversi 
each  may  have  a  separate  account,  for  each  is  boimd  to  account 
for  what  he  individually  receives;  but  whether  there  be  or 
be  not  separate  accounts,  the  Master  has  certified  that  the 
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^lilamtiff  is  in  defiiiilt :  as  long  as  that  certificate  stands    [*831] 
—and  the  plamtiff  does  not,  by  this  motion,  impeach 
it— 4i6  four  day  order  is  quite  of  course.    The  order  discharg- 
ing it  must,  therafom,  be  disehaiged,  with  costs  of  the  motion 
bdow. 


Abnold  v.  Oarnkr. 

IM7:  April  ti. 

A  fenk«»  hcftef  lakn  »  ■w^pimimt  otmmnl  owfMi  in  tnnt  to  nil  tfMm  «iii  their 
•iiifal.  md  ««t  of  the  pnoeede  to  repay  bimeelf  the  amomtt  of  hie  advMioeB,  took 
pnoiiwiiiiwi.  of  ioiiie  <rf'the  cargoee,  and  sold  them  nader  the  power  in  the  deed,  while 
the  net  were  eold  vnder  an  order  made  in  a  suit  inatitnted  by  him  to  enforce  hie 
eeeazity,  by  which  it  wae  directed  that  they  shoald  be  sold  by  him  m  snch  manner 
wmi  at  awh  tine  so  he  and  the  receiver  in  the  eanse  should  agree,  and,  m  the  event 
of  dMir  diSMif ,  than  m  the  Maoter  shenU  direct 

HcU,  that»  in  the  latter  sales,  he  was  entitled  to  the  usnal  conunisBion  allowed  to 
hrsken  employed  by  the  eonit :  bnt  that,  in  the  former,  he  was  not  entitled  to  any 
,  having  osld  as  trostee. 


This  was  a  suit  by  seyeral  persons  who  were  in  partnership 
as  bndceiB  at  LiTerpool,  against  the  widow  and  executrix  of  erne 
Jo8^  Gamer  deceased,  who  had  carried  on  business  there  as  a 
merchant  and  shipowner.  And  the  object  of  the  suit  was  to  re- 
alize certain  mortgages  of  several  ships  and  cargoes^  which 
Gamer  had  executed  to  the  plaintiffs,  for  securing  the  repay- 
ment of  adyances,  which  they  had  from  time  to  time  made  to 

him- 

By  the  mortgage  deeds,  which  were  all  in  ibe  same  form,  the 
pioperty  respectively  comprised  in  them  was  assigned  to  the 
plaintiflb  in  trust  to  sell ;  and,  out  of  the  proceeds,  in  the  first 
j^ace  to  pay  the  costs  of  tfie  indentures,  and  all  costs  and  chaiges 
attending  ibe  execution  of  the  trusts ;  and  m  the  next  place,  to 
retain  to  themselves  the  amount  of  the  advances  with  interest, 
and  to  pay  the  surplus  to  Gamer. 

*On  a  motion  for  an  injunction  against  the  defiandant  [*232] 
wfao  had  poflseand  herseUf  of  the  bills  of  lading  of  one 
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of  the  cargoes,  an  order  was  made  on  the  26th  of  July  1844,  by 
which  it  was  referred  to  the  Master  to  take  an  account  of  what 
was  due  to  the  plaintiifs  on  their  securities,  and  it  was  <»dered, 
that  possession  of  one  of  the  ships  which  had  then  returned 
from  her  voyage,  and  of  the  two  others  with  their  cargoes  when 
they  should  arrive,  and  also  the  said  hills  of  lading,  should  be 
deUvered  to  the  plaintiifs  ;  and  that  the  ships  and  cargoes  which 
remained  unsold  should  be  sold  by  them,  in  such  "»««■«  and 
at  such  time  or  times  as  they  and  the  receiver,  already  appoin- 
ted in  a  creditors'  suit  for  the  administration  of  Gamer's  estate 
should  agree  upon ;  but  in  case  they  should  differ  about  the 
same,  then  it  was  ordered  that  the  said  ships  and  caigoes  should 
be  sold  with  the  approbation  of  the  Master :  and  Aai  the  pott" 
chase  monies  should  be  received  by  the  plaintiffi^  who  were  to 
pay  the  balance  thereof  after  deducting  the  expenses  of  and  in- 
cident to  the  sales  into  court 

In  taking  the  accounts  under  that  order,  the  plaintiffs  claimed 
a  del  credere  commissi<m  of  four  per  cent  on  die  sales  made  by 
them,  of  the  ships  and  cai^oes  comprised  in  their  securities,  since 
Gamer's  death ;  one  of  which  sales  was  made  before  the  institu- 
tion of  this  suit  and  the  others  subsequently,  under  the  order  of 
the  26th  of  July  1844.  That  claim  was  allowed  by  die  Master 
as  to  both  classes  of  sales :  but  his  decision  was  reversed  by 
Yice-ChazioeUor  W^ram,  who  disallowed  the  claim  to  commie- 
aion  aitogeth^. 

The  plaintiffs  now  appealed  from  his  Hcmor's  decision, 

["233]        *Mr.  Walker  and  Mr.  Eddis,  for  the  appeUade. 
Mr.  RomiUy  and  Mr.  Prior,  for  the  respondent 

It  was  contended,  on  the  part  of  the  appellants,  that  the  com- 
mission in  question  was  part  .^  the  costs  and  charges  of  execu- 
ting the  trusts  ;  and  that  they  were  therefore  entitled  to  it  by 
the  terms  of  the  deeds.  But  the  ground  on  which  they  maiidy 
rested  their  case,  was  the  course  of  dealing  which  had  existed 
between  them  and  Gamer ;  it  appearing  that  for  several  years 
prior  to  the  date  of  the  securities  in  question,  the  plaintiflb  had 
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been  in  the  habit  of  making  advances  to  Gamer  on  similar  se- 
cniities,  and  of  selling  the  homeward  cargoes  on  their  airival, 
and  that  in  all  the  accounts  which  they  had  delivered  to  him 
op  to  within  a  year  of  his  death,  they  chaiged  the  commission 
now  claimed,  which  had  always  been  allowed  them.  There 
was  also  in  evidence  a  letter  written  by  the  defendant  as 
executrix  of  her  husband,  a  few  days  after  his  death,  author- 
ising the  jdaintiffs  to  make  further  advances  for  the  purpose 
of  oc»n|deting  one  of  the  cargoes  which  was  then  in  course 
of  shipment,  and  containing,  as  they  contended,  an  assent 
on  her  part  to  the  c<mtinuance  of  the  same  course  of  dealing  in 
the  transactions  then  pending ;  but  which  letter  was  upon  that 
point  ambiguous  in  its  terms.  It  was  further,  however,  conten- 
ded that  the  authority  to  chaige  commission,  supposed  to  be  im- 
I^ed  by  the  {Hevious  course  of  dealing,  required  no  such  confir- 
mation ;  and  that  it  was  not  revoked  by  the  testator's  death, 
inasmuch  as  the  plaintiffs  had  made  the  advances  upon  the 
fiiith  of  it :  Hamnumda  v.  Barday,{a) 

*0n  the  other  hand,  it  was  insisted  that  there  was  no  [*234] 
contract  for  commission,  either  in  the  terms  of  the  deeds 
or  in  the  letter,  and  that  the  plaintiffs  had  been  allowed  the  com- 
mission by  the  testator,  only  because  they  had  sold  the  property 
as  his  bicker ;  but  that  if  he  had  refused  to  employ  them  as 
such,  and,  in  consequence  of  such  refusal,  they  had  taken  pos- 
session of  the  i»operty  in  their  character  of  mortgagees,  as  they 
had  done  here,  they  could  not  have  charged  commission. 

In  answer  to  a  question  from  the  court,  whether  the  commis- 
sion claimed  was  the  customary  rate  of  brokers'  commission 
it  was  stated,  that  it  appeared  in  evidence,  that  the  ordinary  rate 
of  brokers'  commission  on  sales  was  2}  per  cent,  but  that,  where 
they  had  made  advances,  a  higher  rate,  varyipg  according  to 
ciTcamstances,  was  usually  allowed. 

The  Lord  Chancellor. — The  plaintiffs  in  this  case  being 
brokers,  and  willing  to  make  advances  on  the  cargoes  of  several 
ships  belonging  to  the  late  Mr.  Gamer,  (counting,  no  doubt,  upon 
the  advantage  which  they  expected  to  derive  frbm'^^heifig  bro- 
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kers,}  took  a  security,  by  which  they  were  authorized  to  take 
possession  of  the  property  and  sell  it.  Then  there  is  a  collateral 
agreement  between  Gamer  and  the  plaintifls,  by  which  h^ 
agrees  to  employ  them  as  his  brokers  in  the  sales,  at  a  rate  ex- 
ceeding the  usual  rate  of  brokerage.  All  that  is  perfectly  intel- 
ligible. The  plaintiff  when  they  made  their  adyaaceSy  looked 
to  the  advantage  to  be  derived  from  selling  the  property  as  Iho* 
kers.  AU  went  on  regularly  during  Gamer's  lifetime.  At  his 
death  one  of  the  vessels  had  just  arrived ;  three  odiers 
[*236]  were  on  the  voyage,  and  ^arrived  afterwards ;  die  re- 
maining one  had  not  sailed ;  she  was  only  in  prepara- 
tion for  her  voyage :  but  there  is  no  appearance  of  any  inimtion 
on  the  part  of  the  widow  to  change  the  previous  course  of  deal- 
ing with  respect  to  diat  ship.  All  the  ships  however,  having 
now  arrived,  and  having  been  sold,  the  question  is,  what  remu- 
neration by  way  of  brokerage  the  plaintiffs  are  entitled  ta 

As  to  the  first  ship  which  they  sold,  the  evidence  is,  that  they 
took  possession  of  and  sold  it,  and  received  the  money  without 
communicating  with  any  one ;  acting,  of  course,  under  their 
power  in  the  deed.  Taking  therefore  possession,  and  seUingby 
tfiat  title,  although  they  were  brokers,  they  could  not  charge 
brokerage  as  against  the  cesiuis  que  trusi :  for,  although  they 
were  entitled  to  all  outgoings  as  trustees  they  were  not  entitled 
in  that  character  to  commission  for  the  discharge  of  a  duty 
which,  as  such  trustees,  they  were  boimd  to  perform.  That  is 
a  familiar  and  well  established  mle  of  this  court.  Therefore, 
as  to  that  ship,  I  think  the  disallowance  of  the  claim  is  r^ht 

But  with  respect  to  the  others,  the  case  is  different.  If,  on  the 
one  hand,  they  had  sold  these  cargoes  as  they  had  been  in  the 
habit  of  doing  on  previous  occasions,  they  would  have  had  a 
strong  case  for  claiming  the  benefit  of  the  arrangement  with  re- 
spect to  brokerage  which  existed  between  them  and  the  testator ; 
for  I  think  the  contract  was  not  altered  by  his  widow  after  his 
death.  But  their  difiiculty  is,  that  that  is  not  the  case  ;  for  these 
cai^oes  were  not  sold  under  the  contract  as  to  brokerage  subsist- 
ing between  them  and  the  testator,  or  under  any  new  contract 
with  his  personal  representative  to  a  similar  effect.    The  sales 
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utie  under  the  order  of  the  court,  which  dirscted  thai 
dw  plaintifls  ^should  sell  at  such  time  and  m  such  man-  [^'SaSJ 
Mr  as  they  and  die  receiver  should  agree  upon.  If  the 
I^Btifis  had  thought  proper  to  take  possessicHii  as  moitgagees, 
tfiey  would  have  been  at  liberty  to  sell  in  any  way  and  at  any 
time  they  thought  fit ;  but  they  weie  willing  to  forego  their  title 
under  that  mortgage  deed,  and  to  take  such  protection  as  this 
order  gives  them. 

Tlien  the  question  is,  whether  brokers  being  directed  by  the 
eider  of  the  court  to  take  possession  of  property  for  the  puipose 
ef  selling  it,  are  not  entitled  to  the  ordinary  remuneration,  mer»> 
ly  because  they  happen  to  be  mortgagees.  No  authority  has 
been  referred  to  for  such  a  proposition,  nor  does  thero  appear  to 
me  to  be  any  reason  for  so  deciding.  I  think,  therefore,  that,  as 
to  all  the  sales,  except  the  first,  the  plaintiffs  are  entitled  to  the 
oidinary  commission  of  brokers  employed  under  the  audiority 
of  the  court ;  but  that  as  to  the  first  sale,  in  which  they  sold  as 
mere  mortgagees,  and  not  under  the  direction  of  the  court,  they 
are  not  entitled  to  any  brokerage.  I  shall,  therefore,  refer  it  to 
the  Master  to  inquire  what  brokerage  they  are  entitled  to  for 
having  sold  the  other  cargoes  under  the  authority  of  the  court 


FiSHBB  V.  FiSHBR. 

1847:  Umj  99. 

ThB  rale  that  •  plaintiff  eumot  be  ezamined  u  a  witneM  in  the  eame  k  an  abwinte 

rale  of  pnetioe,  not  depending  on  tlie  <pMition  whether  m  the  particnlar  eaae  he 

nay  or  may  not  be  liable  for  oeela. 

This  suit,  which  was  instituted  for  an  account,  having,  after 
answer,  become  abated,  in  consequence  of  the  sole  plaintiff  hav- 
ing obtained  a  protecting  order  under  the  7  d^  8  Vict  a  96,  the 
assignees,  in  whom  all  his  property  thereupon  became  vested, 
filed  a  bill  of  revivor  and  supplement ;  and  the  cause 
being  *at  issue,  they  applied  to  Y ice-Chancellor  Wigram  [*237] 
for  leave  tuemnins  die  original  plaintiff  as  a  witness 
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saving  just  exceptions ;  it  appearing  on  affidavit  that  he  had  >&- 
leased  all  interest  in  the  saiplus  of  his  estate.  The  Yioe-Chan- 
cellor  refused  the  motion,  ccmsidering  himself  bound  by  the  case 
of  Hewatsan  v.  Tookejf;  (a)  but  recomm^tided  an  appUcatiim  to 
the  Lord  Chancellor. 

The  motion  was  accordingly  now  rate  wed,  by  way  ctf  ^>p6al9 
before  his  Lordship. 

Mr.  Rusadl  and  Mr.  iSdney  SmUh  for  the  motion^— The 
ground  of  the  decree  in  Hewaiaan  v.  TwJcey  was,  that  the  party, 
notwithstanding  his  bankruptcy,  remained  liable  for  costs.  But 
that  ground  no  longer  exists ;  for,  by  the  modem  practice,  if  a 
plaintiff  becomes  bankrupt,  and  his  bill  is  dismissed,  it  is  always 
without  costs,  even  when  the  assignees  decline  to  take  up  die 
suit ;  and,  a  fortiori^  he  is  exempt  from  liability  for  costs,  where 
the  assignees  elect  to  prosecute  the  suit ;  for  it  would  be  unjust 
to  hold  him  liable  to  any  extent  for  the  costs  of  a  suit,  over  the 
conduct  of  which  he  bas  no  control 

[The  Lord  Chancelt^or — ^If  it  be  true  that  there  is  no  case 
to  be  found  in  which  a  bill  has  been  dismissed  with  costs  against 
a  plaintiff  who  has  become  bankrupt  or  insolvent,  it  must  be, 
because  it  has  not  been  thought  worth  while  to  ask  for  costs 
against  a  party  who  is  evidently  imable  to  pay  them.  But  the 
question  is,  whether  he  is  not  liable ;  and  it  is  quite  clear,  that 

in  the  case  of  an  insolvent  at  least,  the  costs,  up  to  the 
P238]    time  of  his  insolvency,  would  be  a  debt  to  *which  not 

his  person,  perhaps,  but  his  estate,  would  remain  liable.] 

The  costs  would  not  constitute  a  debt,  without  at  least  an 
order  for  payment  of  them  ;  and,  according  to  modem  practice, 
no  such  order  is  ever  made. 

In  Haws  v.  Handj{b)  a  party  who  had  been  examined  as  a 
witness  in  the  original  cause,  afterwards,  on  the  death  of  the 
plaintiff,  revived  the  suit  as  his  executor,  and  his  evidence  was, 
nevertheless,  allowed  to  be  read  at  the  hearing. 

(«)  %tMi.  7991  (ft)  9  Atk.  611. 
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[The  Lord  Chancellor. — ^There,  his  evidence  was  taken 
irfaea  he  was  no  party,  and  disinterested.] 

In  Ewer  v.  Atkmso7^{a)  where  three  plaintiffs  had  become 
bankrapts,  and  obtained  their  certificates,  on  a  motion  by  their 
assignees,  who  had  revived  the  snit,  for  leave  to  examine  one 
rf  them  as  a  witness,  Lord  Kenyon,  Master  of  the  Rolls,  allow- 
ed him  to  be  examined,  only  directing  that  the  bill  should  first 
be  amended  by  striking  him  out  from  being  a  plaintiff. 

[The  Lord  Chancellor. — ^Itis  qnite  clear  that  in  that  cassj 
it  was  considered  that  as  long  as  he  remained  on  the  record  as 
r,  he  could  not  be  examined.] 


Lord  Kenyon,  in  Ewer  v.  Aikinwn,  said  he  could  not  com- 
pshend  why  a  plaintiff  who  had  become  bankrupt,  should  re* 
main  on  the  record  when  his  interest  in  the  suit  was 
transferred  to  his  assignees.  And  in  truth,  the  *only  [*839] 
reason  for  keeping  him  there,  is  to  identify  the  cause : 
but  he  is  substantially  no  more  a  party  to  Ae  cause  than  if  he 
were  naturally  dead. 

[The  Lord  Chancellor. — Your  difficulty  upon  that  is,  that 
if  he  is  not  to  be  considered  as  a  party,  you  need  not  apply  for 
an  order  to  examine  him.] 

The  application  is  necessary  only  as  a  matter  of  form,  because 
he  is,  in  point  of  form,  a  party.  The  only  effect  of  refusing  it 
in  a  case  where  the  evidence  is  really  of  importance,  would  be 
to  compel  the  assignees  to  dismiss  their  bill,  and  commence  a 
suit  of  their  own  de  twvo :  for,  in  such  a  suit,  it  is  clear  that  the 
paity  would  be  a  competent  witness.  Lord  Denman's  Act  has 
put  an  end  to  the  incompetency  of  witnesses,  on  the  ground  of 
interest .  and  it  is  submitted  that  the  courts  ought  to  modify 
their  practice  in  conformity  with  the  spirit  of  modern  legislo- 
tkm. 
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The  Lord  Chancellor  (without  calling  upon  the  oihet  aide) 
said — There  is  no  gieat  reason  why  the  practice  should  be  so 
strict,  as  not  to  allow  a  plaintiff  who  has  become  insolvent  to  be 
examined  as  a  witness  in  the  suit,  when  revived  by  his  assignees ; 
and  it  may  be  that  a  different  practice  would  be  more  conve- 
nient ;  but  that  is  not  now  the  question.  The  question  is,  what 
is  the  existing  practice.  It  has  been  suggested,  that  Lord  Den- 
man's  Act  has  varied  the  old  practice ;  but  that  Act  went 
[*240]  only  to  objections  founded  on  interest  ;(a)  whereas  *the 
objection,  here,  is  that  the  party  is  a  co-plaintiff,  and  not 
at  all  on  the  score  of  interest.  I  inquired  during  the  argument 
finr  cases  in  which  a  plaintiff  had  been  examined  by  co-plain- 
tiffs :  but  in  the  only  case  that  was  produced,  the  witness  was 
not  a  party  and  had  no  interest  when  he  was  examined,  and, 
therefore,  that  case  has  nothing  to  do  with  the  general  question. 
It  appears,  therefore,  that  there  is  no  case  in  which  a  plaintiff 
has  been  permitted  to  be  examined  by  bis  co-plaintiffs.  That 
rule  has  been  impressed  upon  my  mind  for  very  many  years, 
and  that  impression  has  not  been  altered  by  the  present  discus- 
sion. Such  being  the  practice,  the  only  question  is,  whether  the 
insolvent  is  to  be  considered  as  a  plaintiff  on  the  record.  That 
question  was  distinctly  raised  in  Hewatsan  v.  Toakejfj  where 
Lord  Kenyon  in  the  first  instance  made  the  order,  on  the  authority 
of  a  decision  of  Lord  Northington's ;  but  when  it  came  before  Lord 
Thurlow,  Mr.  Dickens  says,  "  The  Lord  Chancellor  reprobated 
that  decision,  and  said,  that  it  was  against  all  rule  and  principle ; 

(«)  It  AmH  be  olaerved,  though  H  was  not  noticed  in  the  aignment,  that  Loid 
Denman'i  Act  exprenly  pitmdea  (6  d&  7  Viet  e.  85,)  "  that  it  diall  not  render  oom- 
petont  any  party  to  any  anit,  action,  or  proceeding,  indiTidnany  named  on  the  reoard.** 
It  b,  therefore,  only  on  the  rappooition  that  a  plaintiff  who  haa  become  JnaalTent  vir* 
tnally  ceaaea  to  be  a  party  to  the  aniti  altboagh  in  paint  of  form  hie  name  ■  left  npoa 
the  ncM,  that  this  act  oonid  help  the  caee.  And  it  wonld  aeem  that  that  anppoai- 
tlon  cannot  be  made,  except  upon  the  aaanmption  that  a  party  ao  dreumatanced  ■ 
not  only  diyeeted  of  all  intereet,  but  exempt  from  all  liability  to  coats ;  in  which  eaae 
then  would,  of  conm,  be  no  occasion  for  calling  the  itatnte  m  aid.  Indeed,  the 
•tatnte  was  not  refetred  to  m  the  Mgnment,  aa  having  any  dimot  banting  npon  tl» 
case»  it  haTing  been  moro  than  once  admitted  by  the  coonael  for  the  appeUantatthnlt 
if  the  insohrent  remahied  nnder  any  liability  to  costs,  then  was  no  gronnd  for  tha 
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1847.— Fisher  y.  FUier. 

that  the  practice  was  clearly  established,'^ — and  he  discharged 
the  order. 

Much  may,  no  doubt,  be  said  against  the  accuracy  of 
many  of  the  reports  in  Dickens ;  but  there  are  many  of 
^em,  in  which  he  himself  interfered  and  made  sug-  [*241] 
gestions  to  the  court  And  I  have  always  considered 
these  cases  of  higher  authority  than  the  rest,  because  you  have 
diere  an  opportunity  of  seeing  what  was  suggested  by  a  very 
experienced  officer,  and  what  the  court  did  in  consequence. 

Lord  Thurlow,  then,  in  the  case  to  which  I  have  referred,  ap- 
pears to  have  considered  Lord  Kenyon's  order  as  contrary  to  the 
practice.  And  it  is  remaiicable,  that  in  Ewer  v.  Atkinson^  which 
ooeuned  nine  years  afterwards,  we  find  the  same  Judge  who 
had  mmde  that  order  in  1786,  taking  a  different  view  of  the 
practice  from  what  he  appears  to  have  done  on  the  former  occa- 
sion ;  for  on  a  similar  application  for  leave  to  examine  one  of 
tinee  plaintiA  who  had  become  bankrupt,  he  thought  it  neces- 
sary, before  granting  the  leave,  to  direct  that  the  bill  should  be 
amended  by  striking  out  that  party  from  being  a  plaintiffl  I 
aay  nodiing  of  the  propriety  of  making  such  an  order ;  but  it 
shows,  at  least,  his  impression,  that  as  long  as  the  party  re- 
mained a  plaintiff  on  the  record,  it  was  impossible  to  make  him 
a  witness. 

Now,  then,  there  being  no  question  of  interest,  and  thei-efore 
Lord  D^mian's  Act  being  out  of  the  question,  I  find  a  practice 
established  for  upwards  of  sixty  years.  K  it  is  to  be  altered,  it 
must  be  by  some  general  order ;  for  it  would  be  very  inconve- 
nient to  alter  the  practice  from  time  to  time,  merely  because  a 
particular  Judge  may  think  it  inexpedient  I  refuse  this  appli- 
eatioD,  because  I  find  it  contrary  to  the  established  practice ; 
and  becaose  Lord  Denman's  Act  contains  nothing  to  alter  that 
piactice. 

Tot.  n.  26 
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[*242]    *In  the  Matter  of  Joanna  Gorbon,  otherwise  Countess 

OP  Stair. 

1847:  Jan-SS. 

The  Lord  Chanoellor  will  not  in  general  oaperMdo  a  comnunion  of  fainaey  after  Tor- 
diet,  withoat  aeeing  the  Innatio. 

A  coffnmiiwnn  cannot  be  enpeneded  at  to  the  penoo  of  the  Innaiio,  and  at  the  aame 
time  continued  in  force  at  against  the  parties  aooonntable  for  the  hmatic's  estatAi 

Bnt  a  lunatic  who  has  recovered  will  be  allowed,  withoat  supeiseding  the  oommis- 
sion,  to  have  the  control  of  his  fortune,  and  to  superintrad  the  praseeotion  of  ac- 
counts against  accounting  parties  withoat  the  intervention  of  the  committee. 

In  this  matter  an  order  had  been  made  in  the  year  1844,  that 
the  brother  of  the  hmatic,  who  had  for  many  years  acted  as 
committee  of  her  estate,  and  was  represented  to  have  had,  for  a 
considerable  length  of  time,  a  large  amowit  of  her  property  in 
his  hands  without  rendering  any  account,  should  be  discharged 
from  his  ofSce,  and  should  pass  his  accounts ;  and  another  p^- 
son  had  been  appointed  committee  in  his  place.  In  the  month 
of  July,  1845,  and  before  those  accounts  had  been  taken,  the 
lunatic,  having  made  great  progress  towards  recovery,  obtained 
leave  from  the  Lord  Chancellor  to  go  and  reside  in  Scotland,  the 
place  of  her  birth,  where  she  was  to  be  free  from  control  as  to 
her  person  and  the  selection  and  appointment  of  her  servants 
and  attendants,  security  being  given  by  the  committee  of  her 
person  that  she  should  be  forthcoming  and  amenable  to  the  or- 
ders of  the  court  when  required. 

She  now  presented  a  petition,  supported  by  strong  affidavits 
of  Scotch  physicians  as  to  her  complete  recovery,  praying, 
among  other  things,  that  the  commission  might  be  superseded 
without  prejudice  to  the  accounts  directed  by  the  former  order, 
and  which  were  still  pending,  and  that  she  might  be  at  liberty 
to  prosecute  those  accounts  by  her  own  solicitor.  She  also 
prayed  that,  in  consideration  of  her  advanced  age  (being  sev- 
«ity-five  yean  old,)  her  personal  attendance,  for  the  purpose 
of  having  the  commission  superseded,  might  be  dispensed 
with. 
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IMT^—In  n  Gotdm. 


*Mr.  Jotmes  Parker  and  Blr.  RoundM  Pabner^Ua  the    [*243] 
p0titioii0r« 

Hr.  RondUff  and  Mr.  WUlcockj  for  the  brother. 


Hr.  Teed  and  Mr.  Dickmeorij  for  the  existing  committee  of 
the  estate. 

On  the  part  of  the  petitioner,  it  was  stated  that,  notwithstand- 
ing the  comparitive  freedom  from  constraint  which  she  enjoyed 
under  the  previoos  order,  the  existence  of  the  commission  was  a 
cause  of  pain  and  irritation  to  her. 

The  Lord  Chancellor. — ^Tou  ask  me  to  supersede  the 
commission,  without  seeing  the  party,  on  the  certificate  of  phy- 
sicians in  Scotland,  and  without  any  certificate  of  physicians  in 
this  country.  In  one  case  within  my  own  experience  the  medi- 
cal men  had  certified  that  the  party  had  recovered,  and  when  I 
came  to  see  him  I  found  it  quite  otherwise.  She  is  already  free 
fiom  control,  and  die  will  have  much  more  chance  of  effecting 
a  settlement  with  her  brother  than  if  the  commission  were  super- 
seded. For  if  she  thinks  she  can  get  rid  of  the  commission  as 
far  as  regards  herself  personally,  and  keep  it  alive  for  the  piur- 
poee  of  enforcing  her  rights  against  others,  I  think  she  is  under 
a  misapprehension. 

There  is,  however,  evidence  that  she  is  sufficiently  advanced 
towards  recovery  to  select  the  persons  who  shall  have  the  man- 
agement of  her  afiairs,  and  I  would  therefore  make  an  order  for 
that  purpose  if  it  be  desired.  But  my  impression  is,  that,  while 
giving  her  power  to  appoint  a  solicitor  to  attend  the  in- 
vestigation *of  the  accounts,  and  allowing  her  every  pos-  [*244] 
sible  control  over  herself  and  her  property,  I  shall  best 
promote  her  real  interest  by  not  superseding  the  commission  un- 
til these  matters  are  settled. 


The  cadet  was,  that  the  petitioner  should  be  at  liberty  to  at- 
%Bod  and  act  by  her  own  solicitor  on  die  taking  of  the  accounts, 
inqniriesi  ao/l  proceedings  then  pending,  or  to  be  thenceforth 
taken  <MrpnMectitad  in  the  matter,  and  upon  the  tanlioD  of  oosts ; 


AM  CASEB  m  CSANOBKY. 


1847^— In  re  Goidoii. 


ud  that  no  petaoa  other  than  the  accouating  parliee  <ir  the  par- 
ties whose  costs  should  for  the  time  being  be  under  taxation 
should  for  the  time  to  come  attend  on  such  accounts,  inquiries, 
and  proceedings,  and  taxation  of  costs,  or  be  served  with  notice 
thereof.  And  after  directing  in  the  usual  way  that  the  existing 
committee  of  the  estate  should  pass  his  accounts  and  be  dis- 
charged, it  directed  that  in  lieu  of  the  limited  sum  of  208/.  before 
allowed  for  the  maintenance  of  the  petitioner,  the  whole  income 
of  a  sum  of  12,000/.  stock  in  court  should  be  paid  to  her,  upon 
her  sole  receipt :  and  that  the  rest  of  the  matters  prayed  by  the 
petition  should  stand  over. 


[*246]     *In  the  Matter  of  Nesbitt,  an  alleged  Lunatic. 

1847 :  Jan.  S3. 

On  a  contest  fbr  the  eaniage  of  a  oommnuon  of  Innaoy  that  party  b  sslected  who  u 

moet  likely  to  bring  out  the  whole  troth ;  folject  to  whieh  a  praferenoe  m  pvan  to 

the  nearest  of  kitt.[l] 
Applications  by  other  parties  for  leave  to  amend  the  execntion  of  the  oomnussion  axe 

in  the  discretion  of  the  court,  and  mere  relations  are  not  grenerally  allowed  to  do  so 

unless  they  have  an  interest 
A  suggestion  that  a  party,  who  applied  ibr  such  leave  on  the  gionnd  of  interest,  ahooldi 

as  the  condition  of  its  bemg  granted,  be  oonduded  by  the  reidiet,  ovemded. 

On  a  contest  for  the  carriage  of  a  commissiod  of  lunacy,  in 
this  case,  between  the  mother  of  the  lunatic  and  his  first  cousin 
on  his  father's  side,  who  was  his  presumptive  heir-at-law,  it  ap- 
peared the  mother  was  a  person  of  very  eccentric  and  secluded 
habits,  not,  however,  amounting  to  incapacity  for  ordinary  busi- 
ness :  and  there  was  also  evidence  that  the  lunatic,  who  had  for 
the  last  thirteen  years  been  residing  with  a  medical  man  at  Yar- 
mouth, to  whose  care  he  had  been  committed  by  his  family,  had, 
many  years  ago,  executed  settlements  of  his  property  in  favor 
of  his  mother's  family. 

Mr.  Stuart  and  Mr.  FoUett^  for  the  heir-at-law,  relied  <m  bodi 

[I]  8«6  note  1»  aate,  p.  18. 
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1847^111  r»  Nediitt 


tiicne  dicmnstaiices  as  cntitlmg  their  client  to  the  carriage  of  the 
in  inefeience  to  the  mother,  and  cited  In  re  WeU.{a) 


^  I  ni  niK-,ui  I 


Hr.  Tinney  and  Mr.  C.  BMy  for  the  mother,  cited  Ex  parte 
Broadhurst,(Jb)  to  show  that  the  next  of  kin,  was  entitled  to  a 
preference ;  and  contended  that  the  interest  which  the  heir  had 
in  setting  aside  the  alleged  settlement  (under  which  it  was  not 
soggesled  ifaat  the  mother  took  any  personal  benefit,)  was  an  ob- 
jedioD.  to  him  rather  than  a  ciicmnstance  in  his  fiivor. 

Mr.  Stuarty  in  reply,  referred  to  ^  re  WhUtcLker.{c) 

*The  Lord  Chancellor  said  he  had  no  disposition  [*246] 
to  depart  from  the  rule  laid  down  by  Lord  Eldon,  which 
was  merely,  that  cceteris  paribusy  the  nearest  relations  were  the 
proper  persons  to  have  the  carriage  of  the  commission ;  but  that 
it  was  the  duty  of  the  holder  of  the  Great  Seal  to  see  that  that 
should  be  done  which,  under  all  the  circumstances,  appeared  to 
be  best  for  the  interest  of  the  lunatic.  Here  it  appeared  that  the 
mother  was  a  person  of  eccentric  habits,  and  not  likely  person* 
ally  to  take  an  active  part  in  the  matter.  Then  it  was  stated 
that  certain  deeds  had  been  executed  by  the  lunatic,  and  it  was 
important  that  the  jury  should  have  laid  before  them  any  evi- 
dence that  might  exist  of  the  lunacy  of  the  party  at  the  time 
when  those  deeds  were  executed.  The  mother,  indeed,  might 
be  induced  to  bring  such  evidence  forward  for  the  sake  of  her 
son ;  but  she  might  also  be  indifferent  about  it ;  whereas  the 
heir  would  certainly  do  so ;  for  he  had  a  personal  interest  in  it. 
The  carriage  of  the  commission  ought  to  be  given  to  the  party 
who  was  most  likely  to  bring  out  all  the  facts. 

Mr.  Tmnetf  then  asked  that  the  mother  might  have  leave  to 
attend. 

The  Lord  Chancellor. — I  do  not  see  that  she  has  any  in- 
terest. If  you  can  show  me  that  she  has,  I  will  consider  it. 
Bat  1  cannot  give  her  leave  merely  because  she  is  the  mother. 

C«)  Aate»^  la  (ft)  1  V.|b&57.  («)  4 M^fl.  A^ Or. 441. 
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Feb.  12. — ^A  petiticm  was  afterwards  presented  by  the  parties 
claiming  under  the  settlement,  prajring  that  they  might  be  at 
liberty  to  attend  the  execution  of  the  commission,  and  cross-ex- 
amine the  witnesses  at  dieir  own  expense. 

[*247]       *Mr.  Js.  Parker^  for  the  petition. 

Mr.  Siuart  and  Mr.  FMM  proposed  it  on  behalf  of  tfie  hairy 
and  suggested  that,  if  liberty  were  giren,  it  diould  be  <m  the 
terms  of  the  petitioners'  consenting  to  be  bound  by  the  ver- 

dict(a) 

The  Lord  Chancellor. — ^No  one  would  ever  consent  to  be 
bound  on  such  a  question  by  proceedings  in  lunacy.  HThe  ap- 
plication is  in  the  discretion  of  the  court  The  yerdict  would 
not  be  conclusive ;  but  if  foimd  against  these  parties,  it  would 
be  evidence.  It  is  for  the  interest  of  all  parties  that  the  truth 
should  be  ascertained,  and  therefore,  although  it  occasions  some 
additional  expense,  unless  the  estate  be  a  very  poor  one,  it  is 
desirable  that  they  should  have  leave  to  attend. 


In  be  Spbncb. 

1847 :  May  7. 

The  onet  in  wfaiefa  thit  oonrt  intorfeni  for  the  pratection  of  infimte  an  not  ocnflnad 
to  thoae  in  which  there  m  property. 

The  csonrt  may  make  an  order  for  the  delivery  of  an  infont  to  the  party  who  oa|^t 
to  have  the  cmtedy  of  it,  on  petition,  as  well  ae  under  the  greneral  jonediotion  upon 
habeas  corpus* 

A  hothand,  whoae  wife  had  three  yean  before  abaconded  with  his  infont  childrBn, 
applied  for  an  order,  that  the  wife*i  brother,  who  had  aoiated  in  her  escape,  and 
had  since  transmitted  to  her  the  moome  to  which  she  was  entitled  under  her  mar- 
riage settlemeot,  of  which  he  was  tnistee,  might  either  prodnoe  the  children  or  dis- 
close the  place  of  their  concealment,  or,  at  least,  dtsoontinae  the  transmissioB  of 
the  income.  On  an  aflSdavtt  of  the  brother,  that  the  children  wers  not  in  his  cos- 
tody  or  under  his  control,  the  order  was  refosed. 

(•)  6m  ^  f«  Wirttr,  1  run.  MS. 
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1847. — In  re  Spence. 

This  was  an  appeal  from  an  order  made  by  the  Yice-Ohan- 
cellor  of  England,  on  the  petition  of  Mr.  Spence,  requiring  the 
appellants,  who  were  the  two  tmstees  of  his  marriage  settlement, 
to  deliyer  up  to  him  the  custody  of  his  three  children. 

*The  petition  on  which  that  order  was  made,  stated  [*248] 
that  the  petitioner  and  his  wife  were  married  in  1839 ;  that 
in  1842  he  renoimced  the  Protestant  faith,  which  was  tfiat 
of  his  wife,  and  became  a  Roman  Catholic ;  that  shortly  after 
having  become  embarrassed  in  his  circumstances  he  broke 
up  his  establishment  at  Stockton,  where  he  had  lived  up  to 
that  time,  and  went  to  London  to  arrange  his  affairs,  his 
wife  and  children  remaining  at  Stockton  with  her  mother,  who 
also  resided  there ;  that,  after  a  short  absence,  he  returned  to 
Stockton  in  September,  1843,  with  tiie  intention  of  taking  a 
lodging  for  himself  and  his  family,  but  that,  on  the  day  of  his 
arrival  there,  his  wife,  who  was  then  pregnant  with  their 
third  child,  secretly  escaped  with  her  brother,  who  was  one  of 
Ae  appellants,  taking  the  two  children,  who  were  then  bom, 
with  her,  and  that  she  had  ever  since  kept  the  children  in  some 
place  of  concealment  which  was  known  to  the  appellants,  who 
had  from  time  to  time  transmitted  to  her  the  income  to  which 
die  was  entitied  under  her  marriage  settiement,  though  they  ra- 
fosed  to  inform  the  petitioner  where  she  was. 

The  prayer  of  the  petition  was,  that  the  children  might  be 
delivered  up  to  the  petitioner,  and  that,  if  necessary,  a  writ  or 
writs  of  habeas  corpus  might  issue  for  that  purpose. 

On  the  original  hearing  of  that  petition  before  the  Vice- 
Chancellor,  an  order  was  made  for  a  writ  of  habeas  corpus 
against  the  wife  and  the  appellants.  The  wife,  however,  was 
not  to  be  found ;  and  the  return  to  the  writ,  as  against  the  ap- 
pellants, was,  that  they  had  not,  nor  ever  had,  the  children,  or 
any  of  them,  in  their  custody  or  under  their  control.  On  that 
return  beii^  made,  the  petition  was  brought  on  again  before  the 
Tice-ChanceUor,  when,  upon  an  affidavit  of  service  upon  the 
appellants,  who  did  not  appear,  the  order  in  question  was  pro- 
nounced. 

"The  appeal  pttitUm  now  came  on  to  be  heard  upon    [*249] 
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several  additional  afSdavits,  filed  since  the  hearing  below  by 
the  appellants. 

The  affidavit  of  the  brother  stated,  that  the  cause  of  his  sis- 
ter's flight  with  the  children  was  not  merely  her  husband's 
change  of  religion,  and  the  apprehensicm  she  felt  that  he  would 
execute  a  threat  which  he  had  frequently  made,  of  taking  them 
from  her  for  the  purpose  of  bringing  them  up  in  the  doctrines 
of  the  Roman  Catholic  Church,  but  also  the  harsh  and  unfeel- 
ing treatment  she  had  received  from  him  ever  since  their  mar- 
riage ;  the  recollection  of  which  caused  her  such  uneasiness  at 
the  thought  of  its  being  renewed  by  their  again  cohabiting  to* 
gether,  that  her  medical  attendant  had  declared  his  opinion  that 
her  confinement,  which  was  then  shortly  expected,  would  be 
£Bital  to  her,  unless  the  agitation  of  her  mind  could  be  calmed 
by  her  being  temporarily  removed  to  some  place  out  of  the  reach 
of  her  husband.  That,  under  the  influence  of  fears  for  his  sister's 
life,  he  accompanied  her  for  about  ten  miles  to  the  railway  sta- 
tion at  Darlington,  from  whence  she  proceeded  with  the  children 
by  milway  to  Newcastle,  and  from  thence  to  a  place  out  of  the 
jurisdiction  of  the  court,  where,  as  the  deponent  believed,  she 
had  ever  since  remained.  He  added,  however,  that  he  did  not 
at  the  time  know  what  was  her  destination ;  but  that  he  fully 
believed  that  her  object  was  merely  to  withdraw  until  her  con- 
finement was  over,  and  then  to  return  to  her  husband.  He  ad- 
mitted, that  he  had  since,  from  time  to  time,  transmitted  to  her 
the  income  to  which  she  was  entitled  under  the  marriage  setde- 
ment ;  and  said  he  was  ready  to  reveal  the  place  of  her  con- 
cealment if  the  court  should  require  it,  but  that  otherwise  he 
declined  to  do  so. 

The  other  appellant  denied  having  had  any  share  in 
[*260]    the  abduction  of  the  children,  or  that  he  knew  *where 
they  or  their  mother  were ;  and  both  the  appellants  de- 
nied &at  the  children  were  under  their  or  either  of  their  con- 
trol. 

There  were  several  other  affidavits  by  other  parties,  which, 
besides  confirming  the  statements  of  the  broker  as  to  die  un- 
feeling conduct  of  Mr.  Spence  towards  his  wife,  imputed  to  him 
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immoial  and  dinolute  habits,  and  the  use  of  profane  and  blaa- 
phemoos  language. . 


Hn  J.  Parker  uid  Mr.  Tarriano,  for  the  appellants,  contend- 
ed, first,  ttiat  the  court  had  no  jurisdiction  over  infants,  distinct 
firaoi  that  at  common  law  upon  habeas  corpus^  unless  Aeie  was 
some  property  to  be  administered  for  the  infants'  benefit ;  and 
that  a  good  return  having  been  made  to  the  writ  in  this  case, 
the  petitioner's  remedy  was  exhausted,  and  the  subsequent  oider 
on  the  ai^Uants  to  produce  the  children,  was  an  excess  of 
jnrisdiction.  In  support  of  which  objection  they  referred  to  Ex 
parie  BepkiH9,{a)  and  Wright  ▼.  Naphr.{b) 

(«)  3  F.  Wmi.  153.  llMro  eeem  to  be  tome  inaeeiiney  in  what  ii  attributad  to 
Laid  King  by  tbe  nport  of  th»  caee  to  the  efieot,  that  the  court  haa  no  jurisdiction 
to  make  an  adveiae  order,  for  the  change  of  the  costody  of  an  infant,  on  petition, 
withcmt  a  suit ;  lor,  on  reference  to  the  Regiitrar'a  Book,  (Reg.  Lib.  A.  1 733,  f.  456,) 
it  •ppeaia,  that  the  petition  was  preaented  in  a  anit  of  Hopkint  y.  Hopkin§,  which 
bad  been  ivtilated  by  the  father  of  the  inftmta  in  their  namea,  ftr  an  acooont  of 
their  nnde'a  eatate,  in  which  they  were  intereated. 

With  respect  to  the  other  proposition  contended  for  in  the  argument  of  the  principal 
mm  that  tiie  jarisdietkn  of  the  court  of«r  hifants  is  confined  to  eases  in  which  there 
u  ptuyiifftj  to  be  adminietered  for  their  benefit,  see  WdUdey  ▼.  Duke  of  Beauftrtt  8 
Rub.  31,  where  Lord  Eldon  says,  "  If  any  one  will  turn  his  mind  attentively  to  the 
sulgect,  he  must  see  that  this  court  has  not  tiie  means  of  acting  except  where  it  has 
ptepsrty  to  act  upon.  It  it  mot,  howooer,  from  any  want  of  jurisdietion  that  it  does 
wot  oef,  hit  from  «  wmtU  s/ means  to  oMoreioe  ito  jwriodietion,  because  the  court 
eaanot  take  on  itaelf  the  maintenance  of  all  the  ehildrerik  in  the  kmgdom.  It  can 
ttmeise  the  jurisdiction  usefully  and  practwally,  only  where  it  baa  the  means  of  doing 
so,  that  is  to  say,  by  iti  haying  the  means  of  epptying  property  for  the  use  and  main* 
tonanee  of  the  in&nts." 

Tliere  are  casea,  howeyer,  where  the  infiuit  being  entitled  to  property  in  reyeniont 
but  to  no  present  means  of  its  own  lor  maintenanee,  and  tlie  father  being  unable  to 
maintain  it  suitaUy  to  its  expectations,  the  court  haa  interlered  to  prevent  the  fether 
from  depriying  his  chiU  of  the  benefit  of  an  education  with  which  othem  may  bo 
wilUng  to  provide  it  Ex  porU  Warner,  4  Br.  C.  C.  101 ;  Orbf  v.  HwUof^o  case, 
3  Cox,  343,  Jac  350,  n.  [In  Cox's  report  of  the  latter  caae  it  is  sUted,  that  the  in- 
fiwt  waa  entitled  to  mamtenance  under  the  will  of  his  grandfather ;  but  in  Mr.  Ja- 
cob's note  of  it,  which  ■  eonectly  extracted  from  the  Registmr's  Book,  that  cireum- 
camstance  does  not  appear.]  In  both  of  these  cases,  however,  tiiere  seems  to  hafo 
been  some  other  ground  of  interference,  connected  with  the  conduct  and  dieum- 
etanoes  of  the  father,  besides  his  poverty.    And  in  a  sobaequent  ease  before  Loid 

(6)  5  Madd.  77. 
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[*261]  *Mr.  RoU  and  Mr.  Martmdale,  eoniray  relied  on  Ejfre 
Y.  Countess  of  Shaftesburp,{a)  Lady  Teynham  v.  Len- 

nard  ;(fr)  and  two  unreported  cases  from  the  registrar's  book,  Ez 

parte  Bishop j{c)  and  Ex  parte  Wright  ;{d)  neither  of  which 
however,  were  in  point,  the  first  being  an  order^  that  a 

[*262]  person  who  had  removed  an  infiEmt  for  *wbom  a  guar- 
dian had  been  appointed  by  the  eoart,  should  restore  the 

infismt  to  such  guardian  or  stand  committed ;  and  the  second 

being  9n  order  by  consent 

[The  Lord  Cbancbllor. — ^I  have  no  doubt  about  the  juris- 
diction. The  cases  in  which  this  court  interferes  on  behalf  of 
infants,  are  not  confined  to  those  in  which  there  is  property. 
Courts  of  law  interfere  by  habeas  for  the  protection  of  the  per- 
son of  any  body  who  is  suggested  to  be  improperly  detained. 
This  court  interferes  for  the  protection  of  infants,  qua  infants 
by  virtue  of  the  prerogative  which  belongs  to  the  crown  as  par^ 
ens  pairuBj  and  the  exercise  of  which  is  delegated  to  the  great 
seal.[l] 

That  objection  being  overruled,  the  case  was  discussed  upon 
the  merits,  it  being  contended  on  the  part  of  the  re^ndents 
that,  even  if  there  was  not  sufficient  ground  in  the  affidavits  for 
the  order  actually  made,  the  court  would  make  some  order,— 
either  to  prevent  the  brother  firom  continuing  the  payment  to  the 


Eidoii,  after  obMrving  thtt  then  were  oasw  where,  without  any  proyincm  antaoe- 
dently  made,  the  eonrt  woidd  remore  a  diild  from  the  parent — as,  where  the  father 
profeawd  huneelf  an  Atheist ;  or  (under  the  old  penal  lawf  afamat  Roman  Cathoiia) 
where  he  was  of  thai  religionr— hie  lonkhip  k  reported  to  have  added,  "  that,  where- 
over  the  eonrt  had  interfered  against  the  father  upon  pecuniary  considerations  (onlyi) 
they  had  heen  solid  considerations,  and  not  merely  expectations,  and  that  in  all  the 
cases  which  he  remembered,  there  had  been  some  immediate  irrevoeable  proriiion  by 
iHiieh  the  child  coold  be  brought  up  in  a  manner  suitable  to  its  fhture  propeity,  but 
that  the  court  would  not  faiterfere  upon  a  mere  ofibr."    Jao.  364»  n. 

(«)  9  P.  Wms.  103. 

(hi)  4  B.  P.  C.  309.  For  Lord  Macdeafteld's  older,  from  which  this  was  aa  ep- 
paai,  see  BxpmrU  Barrett  Letmardt  Reg.  Lib.  A.  1793,/.  85. 

(e)  Maepbeiwm  on  Inftnts,  AppjL  IL  {i)  Reg.  Lik,  1796,  t  998. 

[l]SeenePsd|rft««rc)ir«iMT.Msrd«ii,8Fyga47;  VmtaStst9$w.enm 
S  Mas.  R.  483. 
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wS&f  widi  a  Yiew  to  induce  her  to  retum,  or  else  to  compel  him 
to  diaclofie  where  die  children  were  concealed.  On  the  other 
hand,  it  was  argued,  that  as  the  object  of  the  jurisdiction,  if  it 
existed  at  all,  was  the  protection  of  the  infiants,  the  court  would 
not  lend  its  aid  for  the  purpose  of  lestoiing  diem  to  a  father  in 
irtiose  hands  there  appeared  to  be  so  litde  probability  of  their 
being  well  brought  up. 

Thb  Lord  Chancellor. — ^It  does  not  follow,  because  a  hus- 
band's conduct  is  such  as  to  make  his  wife  very  unhappy,  that 
he  is  therefore  to  be  deprived  of  the  custody  of  his  children. 
To  justify  such  an  interference  with  the  father's  rights, 
his  ^misconduct  must  appear  to  be  of  such  a  nature  as  [^3] 
to  be  likely  to  contaminate  and  corrupt  the  morals  of  his 

as  in  the  Wellesley  case.(a)[2]    I  asked  when  these 


(«)  S  Sim.  I,  oiidM  B«J2t.  BM^  9  Sim.  95. 


[q  Clwiicunnr  Walworth  in  the  t&m  of  Tke  Pe^pU  ▼.  Mereim,  8  Fkage,  47, 
httki,  that  when  the  wife  m  not  living  in  a  state  of  eeparation  from  hor  hniband 
wfaieh  ean  be  conndered  ao  immoral  and  illegal,  the  custody  of  an  infant  of  tender 
afO,  win  be  ^ten  to  the  mother,  whonerer  it  appean  that  the  interest  of  the  infant 
tenaadi  it  That  whoie  no  snffioient  reaaon  exists  for  deprivinf  the  mother  of  the 
asm  and  mirtaie  ef  die  inlhnt  child  of  Tory  tender  yean*  it  would  not  be  a  pnper 
of  jn£etal  diserstion  to  take  the  child  from  the  custody  of  the  mother  for  the 
of  ddireiing  it  to  the  father.  He  conceded  in  that  case,  that  if  the  child 
dofirend  to  the  fether  he  had  no  apprehension  that  it  would  be  treated  with  nn- 
IKit  as  the  infant  had  no  property,  its  guardianship  mot  be  a  guardian- 
ship fsr  BUitnre  merslyy  and  the  mother,  all  other  thmgs  being  equal,  was  the  most 
fnpar  penon  to  be  entrusted  with  such  a  cbaige,  in  relation  to  an  infent  of  tender 
yeam.  The  Court  lor  the  Correction  of  Enoni,  in  the  case  of  Mereien  w.  The  Peo- 
fU,  SS  Wend.  64,  seem  to  have  recognised  the  doctrine,  that  althou^  as  a  general 
rule  a  Ihdier  is  entitled  to  the  custody  of  his  minor  childfen ;  but  when  the  parents 
Ive  apart  mder  a  Tohmtary  separation,  and  a  father  has  left  an  infant  child  in  the 
custody  of  its  mother,  such  custody  will  not  be  transferred  to  the  father  by  the  pro- 
eeas  of  habema  esrpv«,  when  the  infant  is  of  tender  age,  and  of  a  delicate  and  sickly 
habit,  peculiarly  requiring  a  mother's  care  and  attention ;  and  especially  will  not  order 
suefa  transfer  to  be  made  where  the  qualifications  of  the  father  for  the  proper  dis* 
charge  of  the  parental  office  are  not  equal  to  those  of  the  mother. 

For  eaoos  wfaieh  hold  that  the  law  regards  the  father  as  the  head  of  the  family, 
ttd  eonmits  to  his  charge  the  children  in  preference  to  the  clainis  of  the  mother  or 
My  odMT  penon,  see  Tke  People  r.  Chegary,  18  Wend.  R.  637 ;  The  People  e» 
ffuL  IVMsrmi,  19  Wend.  R.  16;  The  King  t.  De  Mmmrille,  5  East  n.f»St\;  S* 
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affidavits  were  opened^  whether  they  amounted  to  tlutt ;  fiv,  if 
they  did  not,  it  wae  tiseless  to  go  mto  them.  They  were,  how- 
ever, read ;  and,  having  heard  them,  I  am  of  opinion  tfiat  they 
afford  no  sufficient  reason  why  this  court  should  refuse  to  restore 
to  this  gentleman  his  children,  if  it  had  the  means  of  doing  so* 
But  upon  the  evidence  now  before  me,  as  it  affects  the  appel- 
lants, it  is  clear  that  the  Yice-Chancelloi's  order  must  be  dis- 
charged. 

As  to  one  of  those  gentlemen,  it  appears,  that  he  had  nothing 
to  do  with  the  abduction  of  the  children,  and  is  unable  to  give 
any  information  respecting  them.  The  other,  it  is  true,  accom- 
panied the  mother  a  certain  distance  on  her  journey,  but  he 
positively  denies  that  he  knew  where  she  was  going.  It  is  clear, 
that  the  children  are  not  in  his  custody  now.  Hieir  departure 
took  place  in  September,  1843.  The  father,  though  he  knew 
the  circumstances,  did  not  consider  at  that  time  that  he  had  any 
case  to  make  against  him.  Is  there  any  thing  to  lead  to  the  in- 
ference that  he  is  now  in  a  condition  to  restore  the  children  ? 
The  mother  is  probably  living  abroad ;  he,  at  Stockton.  In- 
directly, it  is  said,  he  has  the  power  of  bringing  them  back,  by 
stopping  her  income:  but  the  court  cannot  order  him  to  use 
those  indirect  means  of  doing  what  he  is  unable  to  do  directly. 
As  to  compelling  him  to  disclose  the  place  of  their  concealment, 
he  is  a  mere  witness  as  to  that.    I  could  exercise  the  jurisdiction 

of  the  court  over  him  if  he  had  the  children  in  his  cus- 
[*254]    tody,  but  I  cannot  put  it  in  force  against  'parties  to 

compel  them  to  disclose  facts  of  which  they  are  mere 
witnesses. 

The  order  of  the  Yice  Chancellor  may  have  been  a  proper 
one  upon  the  facts  before  him ;  but  upon  the  facts  now  before 

parte  Skinner,  J.  B.  Moora,  278 ;  Ball  t.  BaU,  3  Sim.  35;  WeUeaUy  t.  TTkaDuka 
of  Beaufort,  2  RowU,  R.  9. 

For  caaes  which  hold  that  tho  ri^t  of  the  Ikthor  may  be  foileited  by  mwsQndoett 
or  lost  by  miafortime ;  and  when  he  attempt*  to  amert  it  by  kahoao  eorpns,  the  cooit 
exerciaes  a  discretion,  having  regard  to  the  welfare  of  the  ohild,  and  thai  it  may 
leave  diildren  m  the  caatody  of  the  mother  or  some  other  peiaon  in  piefereiioe  to  tb* 
oiaima  of  the  lather,  see  The  PtopU  y.  Mereiem,  8  Paige,  47  ;  Matter  of  itDamUa, 
8John.R.338;  MatUr  of  WoUron,  13  John.  R.  418;  Maitar  of  WoUitmo€r^ 
4  John.  Ch.  R.  80;  Mereein  y.  The  PeopU,  35  Wend.  R.  73. 


CASUS  IN  CHANCERY. 


lM7^In» 


me,  I  am  clearly  of  opinion  that  the  order  must  be  diachaigedi 
and  the  petition  diamiased. 


In  the  Matter  of  Milfibld,  a  person  of  unsound  Mind. 
And  in  the  matter  of  1  W.  4,  c  60. 

1847:  May  7. 

TMHrt  fsr  fifb*  fd  mtaim  deened  in  a  ofedtton*  Miit  to  be  MM  ftr  paymaal  of  drirt% 
ftr  the  poiehtMr  within  the  nwaniaf  of  1  Wm.  4»  e.  S0|  o.  la 


A  DECRBB  had  been  made  in  a  creditor's  suit,  for  a  sale  of 
the  real  estates  of  the  debtor,  which  were  devised  by  his  will  to 
his  widow  for  life,  with  remainder  to  his  son :  and  the  estates 
had  been  sold  in  the  Master's  office.  The  widow  was  alleged 
to  be  a  lunatic,  though  not  found  such  by  inquisition,  and  the 
son  had  been  transported  for  crime. 

Mr.  Goodeve  now  applied,  upon  the  petition  of  the  plaintiff  in 
the  cause,  for  an  order  under  the  1  W.  4,  c.  60,  ss.  18  and  20,  for 
some  person,  on  behalf  of  the  lunatic,  to  convey  the  estates  to 
the  purchaser  under  the  1  W.  4,  c.  47. 

The  Lord  Chancellor  at  first  doubted  his  jurisdiction,  on 
the  ground,  that  there  was  no  express  declaration  of  trust  in  the 
decree,  and  that  he  had  no  power  in  lunacy  to  declare  a 
trust  But  on  being  referred  to  *King  v.  L€achj{a)  as  [*255] 
showing  that  a  decree  for  sale  was  a  sufficient  implica- 
tion of  such  a  trust  to  bring  the  case  within  the  scope  of  the  act, 
his  Lordship  said,  that,  on  the  authority  of  that  case  he  would 
make  the  order,  though,  otherwise,  he  should  have  hesitated  to 
do  so. 

(«)  8  Ban,  67. 
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Fsa&ABT  V.  HoBsoir. 

1847 :  Jmw  9. 

A  bill  CmumM  on  an  hnpntalkm  of  fraud  and  ponnnal  eunupUun  will  not  wanant 
an  inquiry  on  that  eaao  being  diaprofod,  whediar  than  haa  not  baan  naglaet  or  an 
omiMimi  of  dnty. 

A  tmaloe  letting  a  tern  originally  at  a  pnpar  nnt,  wOl  not  bo  Md  peiaonally  liabla 
for  the  difleienoe  between  that  rent  and  the  rant  which,  at  a  aaboeqaent  period  of 
the  tenancy,  might  have  been  obtained,  merely  because  he  neglected  to  giro  no- 
tice to  quit  a  few  montha  after  thera  appeared  to  be  a  probability  that  the  price  of 
agricBltnial  prodnoe  wooU  enable  bin,  with  prapiialy  aa  between  laniMI  aai 
^fi^^nl,  to  Htfiin  a  high—  lenL 

And,  9€wM€,  that  role  would  be  applicable,  eren  to  a  ease  in  which  the  tenant  wan 
a  near  ralation  of  the  tiuatee,  unleoi  thera  wera  aome  other  eiienniitanoe  to  eon- 
firm  the  onapicion  of  penonal  lavor  which  that  ralationahip  ia  calculated  to  excite. 

This  was  an  appeal  from  part  of  a  decree  of  Yice-Chaocellor 
Knight  Bruce,  by  which  it  was  ordered  amongst  other  things, 
that  the  appellant  and  his  co-trustee  under  the  will  of  the  testa- 
tator  in  the  cause,  should  in  their  accounts  be  chazged  with  422. 
a  year  more  than  ihey  had  actually  received  as  the  rent  of  a 
fiurm,  part  of  the  trust  estates,  during  the  three  years  from  Lady- 
day,  1836,  to  Lady-day,  1839,  and  by  which  the  appellant  was 
ordered  to  pay  the  costs  of  so  much  of  the  suit  as  related  to  that 
matter. 

The  bill  sought  to  charge  the  trustees  with  sevexal  odier 
breaches  of  trust,  as  to  which,  however,  it  was  dismissed  at  the 
hearing,  with  costs.    The  only  part  of  the  bill  which  related  to 

the  subject  of  this  appeal  was  as  follows : — 
[*266]  *In  the  stating  part  of  the  bill,  it  was  alleged,  that  the 
trustees  had  let  the  farm  in  questicm  at  an  inadequate 
rent  to  a  Mrs.  Rawlins  the  appellant's  sister,  nominally  as  their 
tenant,  but  really  as  agent,  and  for  the  benefit  of  the  appellant 
himself,  and  that  he  had  in  fact  pastured  his  cattle  upon  it  And 
in  a  subsequent  part  of  the  biH,  after  suggesting  a  pretence, 
'<  that  the  fann  was  let  to  the  sister,  and  had  always  been  occu- 
pied by  her  at  a  fair  and  just  rent,  and  that  the  appellant  had 
no  other  motive  in  letting  it  to  her  than  that  of  procuring  a  good 
and  responsible  tenant  thereof,"  it  chai^ied,  that  the  contrary  was 
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Ae  tradi,  and  that  the  firnn  had,  during  the  vrhde  peiiod  of  its 
oocnpation  by  die  sister^  been  held  at  a  rent  below  its  value ; 
and  that  she  was  not  acquainted  with  farmings  and  had  not 
capital  to  cultiyate  it ;  and  theie  were  many  fiBurmeni  of  credit 
and  experifidce  in  the  neighborhood  who  were  desirous  of  occu- 
pying ity  and  that  the  appellant  giaxed  his  own  cattle  on  the 
fium,  and  otherwise  acted  respecting  it,  as  if  he  were  actually 
tenant  of  it  himself. 

At  die  hearing,  the  facts  appeared  to  be,  that  the  testator  died 
in  1832,  Aat  the  tenant  who  was  then  in  the  occupaticm  of  the 
frnn,  continued  to  hold  it  until  the  year  1836,  when  he  gave  it 
up;  and  that  the  trustees,  after  offering  it  at  a  rent  of  £408,  to 
a  person  named  West,  who  refused  to  take  it  on  those  terms,  let 
it  at  that  rent  to  Mrs.  Rawlins,  who  continued  to  hold  it  as  tenant 
fipom  year  to  year  at  the  same  rent  until  Lady-day,  1839,  when, 
in  pursuance  of  a  notice  given  to  her  by  the  trustees,  on  the 
suggestion  of  some  of  the  parties  interested  that  the  rent  was 
too  low,  it  was  raised  to  £460. 

There  wasagood  deal  of  conflicting  evidence  as  to  the 
adequacy  of  the  rent  during  that  pmod,  and  upon  *an  [*267] 
intimation  finom  the  court,  that  the  point  required  further 
investigation,  it  was  agreed  between  the  parties,  in  order  to  avoid 
a  reference  to  the  Master,  that  the  question  should  be  referred  to 
a  Mr.  Kirby,  a  land  surveyor,  who  certified  that  £408,  was  a 
soflkient  rent  for  the  year  1836 — 6 ;  but  that  the  rent  for  the 
three  subsequent  years  ought  to  have  been  £460 ;  and  upon 
that  certificate  the  decree  in  question  was  made. 

The  appeal  now  coming  on  to  be  heard, 

Mr.  Boom  and  Mr.  Okme  i^ppeaied  for  the  appellant 
Mr.  Rus9ett  and  Mr.  Leaehi  forthe  respondents. 


Tbb  Load  Chanobllob,  without  hearing  a  reply,  said,  I  am 
clearly  of  (^[linion  that  this  decree  charges  the  trustees  far  be- 
yond what  any  rule  of  this  court  will  justify.  The  decree 
directs  that  they  shall  be  charged  for  three  years  with  an  extra 
sent  for  the  Cemn,  inm  Lady-day  1836  to  Lady-day  1839,  being 
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the  diflbrenoe  between  £406  and  £460.  Now  wfaat  ue  the 
foots  as  tiiey  appear  in  evidence  ?  [His  loidship  shortly  lecap- 
itulated  the  Aicts  as  above  stated,  ai»l  pioceeded  to  this  effect] 
— Such,  then,  being  the  history  of  the  transaction,  what  is  the 
case  made  by  the  bill  upon  which  the  trustees  have  been  chaiged 
with  this  extra  rent  ?  The  case  alleged  is,  that,  ever  since  the 
teslatorVi  death,  the  trustee  had  let  the  farm  to  his  sister  at  a  low 
nominal  rent,  in  order  that  he  might  himself  be  the  real  tenant; 
and  that  ciicuitously,  through  her  intervention,  he  approfKiated 
to  himself  die  difference  between  that  rent  and  the  actual  value 
of  the  farm ;  a  case,  no  doubt,  which,  if  made  out,  would 
[*2S8]  have  been  very  disgraceful  to  him,  as  *it  would  have 
shown  an  endeavour  on  his  part  to  enrich  himself  at  the 
expense  of  the  estate  of  which  he  was  trustee,  That  case,  how- 
ever, is  entirely  negatived  by  the  fact  which  is  now  admitted  on 
all  hands,  that  the  rent  originally  reserved  on  Mrs.  Rawlian  ta* 
king  the  farm  was  a  fair  rent :  and  die  only  ground  for  that 
part  of  the  decree,  which  is  the  subject  of  appeal,  is,  diat  from 
the  certificate  of  Mr.  Kirby,  which  the  parties  have  agreed  to 
treat  as  evidence,  it  appears  that,  between  the  expiration  of  the 
first  year  of  her  occupation  and  the  time  when  the  rent  was  ul* 
timately  raised,  £408  was  not  an  adequate  rent ;  in  other  wetds 
that  more  might  have  been  obtained. 

Now,  in  the  first  place,  I  find  nothing  in  the  bill  which  aeeke 
to  make  the  testator  responsible  eoder  such  a  state  of  circuafr- 
stances.  The  charge  made  against  him  is  not  a  charge  of  neg* 
lect  in  having  permitted  a  tenant,  who  originally  entered  at  a 
fair  rent,  to  continue  in  possession  of  die  fimn  at  diat  rsnt,  afier 
a  higher  might  have  been  obtained :  and,  without  saying  what 
circumstances  might  w  might  not  have  made  the  tnistee  liable 
upon  such  a  case,  if  it  had  been  made,  that  case  is  obviously 
very  different  from  one  in  whidi  he  is  chaiged  widi  pemanai 
corruption,  and  with  appropriating  to  himself  the  property  of 
ediers.(a)  Had  he  been  charged  with  mere  neglect,  it  might 
have  been  shown  that,  although  the  land  hadincieased  invalne^ 
the  increase  was  owing  to  the  outlay  of  the  tenant ;  and,  intlMt 


(«)  8m  €fl&9c9tt  T.  Lm^  poit,  f.  SIO. 
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case,  noman  woidd  sayitwas  the  duty  of  the  trustee,  or  e^en  jus- 
tifiable for  him,  to  exact  fiom  the  tenant  the  increase  of  value  de- 
tiTed  fron  his  own  expenditure :  at  least^  I  am  sure  the  effect 
of  such  a  doctrine  would  be  to  make  trustees  very  bad 
landlords:  for  unless  tenants  ^from  year  to  year  had  ['259] 
snch  confidence  in  those  under  whom  they  hold,  as  to 
induce  them  to  spend  money  in  improvements  with  an  assurance 
of  not  being  disturbed  in  the  enjoyment  of  the  fruits  of  their 
ouday,  it  would  be  impossible  for  the  land  to  be  cultivated  in 
this  country,  where  so  large  a  portion  of  it  is  occupied  by  ten- 
ants without  the  security  of  a  lease.  Whether  the  facts  of  the 
case  would  or  would  not  have  borne  out  such  a  defence,  is  im- 
material :  it  is  sufficient  to  say  that,  if  the  charge  made  against 
him  had  been  one  of  mere  neglect,  his  attention  would  have 
been  directed  to  it,  and  he  might  have  shaped  his  defence  accor* 
dingly. 

It  was  indeed  attempted  to  be  argued,  that  that  charge  was 
included  in  the  case  made  by  the  bill :  and  it  is  true  that  there 
is  a  charge  that  the  farm  had  been  held  by  Mrs.  Rawlins  at  a 
rent  below  its  value ;  but  it  is  quite  clear  when  you  look  at  the 
context  of  that  passage,  and  the  suggested  pretence  to  which  it 
is  an  answer,  that  it  has  reference  exclusively  to  the  charge  of 
personal  corruption  contained  in  the  previous  part  of  the  bill| 
and  not  to  any  distinct  case  of  mere  neglect  or  omission  of  duty. 

I  am  of  opinion,  therefore,  that  the  reference  to  Mr.  Eirby  was 
entirely  out  of  the  case ;  that  it  was  not  warranted  by  the 
pleadings,  and  ought  not,  therefore,  to  have  been  made. 

But,  independently  of  that,  what  are  the  fetcts  appearing  upon 
Mr.  Kirby's  certificate?  Why  that,  from  Lady-day  1836  to 
Lady-day  1836,  all  was  right ;  that  during  that  year  the  tenant 
in  occupation  of  the  farm  was  pajring  the  full  rent  for  it.  But 
circumslances  might  alter.  Now  I  will  suppose  that  the  circum- 
stances did  alter,  not  in  ccmsequence  of  anything  done  by  the 
tenant,  but  of  a  change  in  the  price  of  agricultuml  pro- 
duce^ 'which  would  make  it  worth  a  tenant's  while  to  [*260] 
lay  a  higher  rent  than  that  which  had  been  properly  re- 
served  in  1835«  Still  the  trustee  could  not  have  interfered  with 
4|e  teQ»nt's  ooQupatioa  wtil  October  1836  ;  and  then,  the  ten- 
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ancy  being  a  Lady-tenancy,  he  could  only  have  given  a  notice 
to  expire  at  Lady-day  1837.  But  how  it  does  it  appear  that,  in 
October  1836,  there  was  sufficient  evidence  of  the  increased 
value  of  the  farm  to  make  it  his  duty,  or  even  justifiable  in  him, 
to  put  an  end  to  the  tenancy  which,  up  to  that  time,  had  been 
a  good  and  proper  tenancy?  It  may  be  that  the  increased 
value  of  the  land  was  permanent ;  and  it  may  appear  now  that 
more  money  might  have  been  obtained  if  notice  had  been  given 
at  an  earlier  period.  But  there  is  nothing  to  show  that  tfie  trus- 
tee had  that  knowledge,  or  that  the  circumstances  were  such  as 
to  enable  him  to  form  a  judgment,  that  it  was  his  duty  to  raise 
the  rent  or  determine  the  tenancy.  I  cannot  think,  therefore, 
that  he  was  guilty  of  any  breach  of  trust  in  not  giving  notice 
only  six  months  after  the  change  of  valne,  even  supposing  that 
change  to  have  been  occasioned  by  a  rise  in  the  price  of  agricidtu* 
ral  produce.  If  there  was  not,  then  there  was  no  delay,  no  ne- 
glect of  duty,  in  not  giving  notice  in  October  1836 ;  and  if  he 
did  not  give  notice  to  expire  in  March  1837,  he  could  only  give 
it  to  expire  in  March  1838.  He  did  not  do  it  then,  but  he  did  in 
October  1838,  for  March  1839. 

Now  I  put  it  to  Mr.  Russell  to  refer  me  to  some  audiority,  to 
show  that  a  trustee,  letting  a  fiirm  at  a  proper  rent,  is  personally 
to  be  charged  with  the  difference  between  that  rent  so  properly 
reserved,  and  the  rent  which  at  some  future  period  of  the  ten- 
ancy might  have  been  obtained,  because  he  neglected  to  give 
notice  to  quit,  a  few  months  after  there  appeared  to  be  a  proba- 
bility that  the  price  of  agricultural  produce  wnuld  enable 
r*261]  him  with  propriety,  as  between  landlord  and  'tenant,  to 
obtain  a  higher  rent  No  such  authority  has  been  founds 
and  there  is  no  ground  upon  the  facts  before  me,  for  any  such  de- 
cision. I  do  not  speak  of  a  case  of  great  neglect, — certainly  not 
of  a  case  in  which  the  omission  to  give  notice  can  be  referred  to 
any  favor  shown  to  the  tenant.  But  though  it  is  not  neces- 
sary that  there  should  be  actual  fraud,  yet  the  neglect  must  be 
so  gross  as  to  amount  to  something  like  fraud  before  a  trustee 
can  be  charged  with  such  omission  as  a  breach  of  trnst(a)[l} 

(a)  See  Doe  t.  Radclifi,  Eut,  278. 

[1]  See  Biftndeffer  ▼.  WinderZ  .Gill  9t  J.  811 ;  TkomiptQ^  T.  1hmom,A  hkok.  Gk. 
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b  this  caae  the  notice  might  have  been  given  a  year  eariier, — 
possibly  two  years ;  certainly  not  more ;  and  strictly  speaking, 
I  afypiehend  it  could  not  be  carried  further  than  one  year,  before 
the  notice  was  actually  given ;  and  upon  that  fact  alone  I  am 
called  upon  by  the  respondents  to  act,  without  any  knowledge 
of  what  it  was  that  gave  rise  to  this  improved  value,  whether  it 
was  owing  to  the  expenditure  of  the  tenant  or  to  a  rise  in  tiiie 
price  of  agricultural  produce ;  and  that,  too,  in  a  suit  in  which 
that  species  of  misctxiduct  is  not  even  alleged. 

I  am  quite  clear  that  there  is  a  miscarriage  in  this  part  of  the 
decree,  and  that  all  that  part  of  the  bill,  which  sought  to  make 
the  defendant  personally  liable  in  respect  of  his  dealing  with  his 
ftrm,  ought  to  have  been  dismissed  with  costs. 

I  cannot,  however,  part  with  the  case  without  observing 
(though  in  &is  case  it  happens  that  the  facts  which  appear  in 
evidence  completely  remove  all  suspicion)  that  trustees  expose 
themselves  to  great  peril  in  allowing  their  own  relatives  to  in- 
tervene in  any  matter  connected  with  the  execution  of  the  trust ; 
for  the  suspicion  which  that  circiunstance  is  calculated  to  excite, 
where  there  is  any  other  fisu^t  to  confirm  it,  is  one  which  it  would 
require  a  very  strong  case  to  remove. 


The  Earl  of  Pobtarlinoton  v.  DAicBa  and  others.  [*262] 

Lewis  v.  Dameb  and  others. 

J8ff7:  JvM,4. 

A  pvty  praMcsting  a  rait  after  notice  of  a  decree  in  another  rait,  under  which  be 
nay  obtain  all  the  relief  which  be  seeks  in  his  own>  may  be  refbsed  bis  costs  of  an 
appBeation  to  stay  proceedings :  bat  it  is  contrary  to  the  prBetiee>  to  oider  him  to 
pay  sDoi  ooslSL 

9mk  sypicrtion  may  be  made  by  die  plaintiff  fai  the  rait  in  which  the  deeree  has 
been  made,  if  be  have  an  interest  in  staying  the  proceeding,  as  well  as  by  the  de- 
fendant, although  rach  plaintiff  be  not  a  party  to  the  other  suit. 


B.  699 ;  Smith  ▼.  Smitkj  4  John.  Ch.  R.  489 ;  Jfefter  t.  ilsster,  De?.  Eq.  398. 
JU^fnM  T.  RM^fvM,  1  Har.  A^OiO,  11 ;  0««Mf  T.  l>WmU<n  9  John.  Ch.  R.  1 ;  a 
C^14J.R.fl87. 
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The  first  of  these  suits  was  instituted  By  the  residuary  devi- 
see  and  legatee  under  the  will  of  ifae  late  Lord  Portailington, 
against  the  executors  and  trustees^  and  several  annuitants,  atid 
.  other  parties  interested  under  the  will,  praying  for  the  execution 
of  the  trusts  thereof.  The  second  suit  was  a  creditor's  suit,  by 
a  judgment  creditor,  agamst  ther  executbrs  and  trustees  only,, 
praying  payment  of  the  debts  **  according  to  the  trusts  of  tfie 
will ;  the  testator  havings  by  his  will,  derised  one  of  his  estates 
in  particular  to  be  sold  for  that  purpose. 

On  the  1st  of  April,  a  decree  was  made  in  the  first  suit,  de- 
claring that  the  trusts  of  the  will  ought  to  be  carried  into  exe- 
cution ;  and  directing  the  usual  inquiries  as  to  debts,  personal 
estate,  real  estate,  and  incumbrances.  Notice  was  immediately 
given  of  that  decree  by  the  plaintiff  in  the  first  suit  to  the  plain- 
tiff in  the  second,  with  an  offer  of  payment  of  the  costs  of  the 
latter  suit  op  to  that  time,  and  an  intimation  that,  if  proceeding9 
therein  were  not  stayed,  an  application  for  the  purpose  would 
be  made  to  the  court,  of  which  the  plaintiff  in  the  second  suit 
'  would  have  to  pay  the  costs.  That  notice,  however,  was  dis- 
regarded, and,  the  plaintiff  in  the  second  suit  having  set  his 
cause  down  for  hearing  on  the  1st  of  May,  the  plaintiff  in  the 
first  suit  moved,  before  the  Yice-Chancellor  of  fingland, 
[*263]  *to  stay  the  proceedings,  and  that  the  {daintiff  in  the 
second  suit  might  pay  the  costs  of  the  application. 

On  that  motion  the  Yice-Chancellor  made  an  order,  that  the 
proceedings  in  the  second  suit  should  be  stayed,  and  diat  the 
costs  of  all  parties  who  had  appeared  on  the  application  should 
be  taxed  and  paid  by  Lewis ;  with  a  declaration  that  Lewis  was 
entitled  to  the  costs  of  the  second  suit  up  to  the  time  of  service 
of  notice  of  the  decree ;  and,  "  it  appearing  that  there  were  at 
present  no  assets  applicable  to  the  pajrment,"  it  was  ordered  that 
Lewis,  or  any  person  interested,  be  at  liberty  to  apply  respecting 
such  costs,  as  and  when  there  might  be  assets  prop^ly  apfdi- 
cable  for  that  purpose,  as  he  or  they  might  be  advised. 

This  was  a  motion  by  way  of  appeal  on  behalf  of  Lewis,  to 
discharge  or  vary  that  order. 

Mr.  K.  Parker  and  Mr.  HoUj  for  the  motion. 
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The  Older  is  enooeous  in  staying  the  proceedings :  ibr  the  de- 
cree only  provides  fer  the  execution  of  the  trnsts  of  the  ivirill ; 
wheress  Lewis,  as  a  judgment  cTeditor,  is  entitled  to  payment 
out  of  any  of  the  estates  that  hechooses  to  select,  without  regard 
to  the  directions  of  the  will :  Budgen  v.  Sage.{€i) 

{The  Lord  Chancbllor. — ^He  has  himself  limited  his  claim 
to  vdief :  for  the  pmyer  of  his  bill  is  not  for  payment  generally, 
Imt  that,  in  case  the  personal  estate  should  be  insufficient,  the 
'deficiency  may  be  raised  by  sale  or  mortgage  of  the  real  estate, 
pursuant  to  the  trusts  of  the  will.    And  the  inquiries  al- 
veady  directed  *as  to  debts,  real  and  personal  estate,  and    \'26ii\ 
mcumbrances,  would  be  equally  necessary  in  the  second 
suit,  before  tfie  court  could  order  payment  at  all.    But  the  ob- 
jection that  occurs  to  me  is  this :  Lord  Portarlington  was  not 
the  party  to  make  the  motion,  not  being  himself  a  party  to  the 
second  suit ;  but  Damer,  who  was  the  plaintifi'  in  that  suit,  ought 
to  have  made  it    What  could  the  incmnbrancers  have  to  do 
with  the  motion  ?    l%ey  might  be  benefited  if  it  succeeded :  but 
they  could  have  nothing  to  say  against  it :  therefore  it  was  not 
necessary  to  serve  them ;  and  yet  Lewis  is  ordered  to  pay  their 
costs.    Is  there  any  case  in  which  a  suit  has  been  stayed  at  the 
kntance  of  the  party  who  is  a  stranger  to  it? 

Mr.  Sktart^  in  support  of  the  order,  having  cited  Clarke  v. 
Ormonde^b)  and  Dyer  v«  Kearsley^c) 

The  Lord  Chancellor  said  he  was  satisfied  on  that  point, 
but  asked  whether  there  was  any  case  in  which  a  party,  pro- 
perly prosecuting  a  suit,  had,  on  an  application  to  stay  proceed- 
ings,  been  ordered  to  pay  costs. 

Mr.  Stuart  referred  to  Ourre  v.  Bowyer,{d)  PM  v.  OaUini,{e) 
Anan.{f)  Jackson  v.  Leaflg)  in  which  a  party  under  such  cu:- 
cumstances  had  been  refused  his  costs  of  the  application  to  stay 

«i>  3  MyL  *>  Cr.  08S.    (A)  Jao.54a.    («)  8  IM.  48B.  ■.     («  S  lUdd.  456. 
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proceedings.  Butheadimtted,thatheknewof  nocaeein^Bdiich 
the  party  against  whom  such  an  application  was  made  had  been 
oxdeied  to  pay  costSy  though,  he  submitted,  that  it  would  be  a 
wholesome  pnu:tice,  where  it  was  clear  that  both  the  suits  ought 
not  to  go  on  together. 

[*26B]  *Thb  Lord  Chancbllob^ — It  is  very  rig|it  that  tfaers 
should  not  be  two  suits  going  on  together,  where  die  db> 
jects  common  to  both  may  be  attained  in  one :  but  it  is  a  dif- 
ferent thing  to  say  that  a  plaintiff,  going  oa  after  notice  da  de- 
cree in  another  suit  is  so  &r  wrong,  that  the  court  is  to  make 
him  pay  costs.  The  court  has  gone  to  the  extent  of  sajring, 
that  if  he  goes  on  he  shall  not  hare  his  costs ;  but  the  mere 
fact  of  his  going  on  after  notice  has  never  yet  been  punished  by 
making  him  pay  the  costs;  and  I  am  not  inclined  to  make  such 
a  precedent 

T  should  be  the  less  inclined  to  make  it  in  this  case,  because, 
though  it  appears  that  there  is  authority  for  the  practice  of 
making  the  application  by  the  plaintiff  in  the  other  cause,  the 
effect  of  it  in  this  case  has  been  to  bring  all  the  other  parties  in 
that  suit  before  the  court :  whereas,  if  the  ap^cation  had  been 
made  by  Damer,  there  would  have  been  no  necessity  for  serving 
any  of  those  parties.  Therefore,  even  if  I  had  found  the  pnc- 
tice  as  to  costs  different  fipom  what  it  is,  I  should  have  thoi^gfat 
it  right  to  protect  the  party  against  the  costs  unnecessarily  occa^ 
sioned  in  Uiis  case  by  that  course  of  proceeding 

As  to  the  propriety  of  staying  the  proceedings,  the  only  ques- 
tion is,  whether  the  decree  which  has  been  obtained,  is  one 
which  will  give  him  all  that  he  asks  in  his  own  suit  Here,  it 
is  only  said,  that  the  decree  embraces  something  more,  and  that 
its  complexity  may  create  delay.  But  that  objection  has  never 
been  allowed.  If  it  were,  it  would  in  a  majority  of  cases  repeal 
the  rule.  The  order,  therefore,  will  stand,  except  so  far  as  it 
directs  Lewis  to  pay  the  costs  of  the  application. 


[*266]      *Mr.  RoUj  for  an  annuitant  under  tlie  will,  who  had  been 

served  with  notice  of  the  motion  bek>w,  asked  for  Us  costs, 

ihe  provision  made  £ar  them  by  the  Yice-Ghanodllor^  order  being 


CASES  IN  CHANCERY.  266 

1847^— The  Ewl  of  Portarlingtoii  t.  Dimer. 

DOW  gtrack  out  And,  Mr.  Stuart  not  objecting,  it  was  ordered 
that  all  the  costs  which  the  Vice-chancellor  had  ordered  to  be 
paid  by  Lewis  should  be  costs  in  die  cause  of  Lord  Partarling" 
Um  Y.  Darner. 


Dale  v.  Hamilton. 

1847 :  Jno  11,  S3, 96. 

A.  and  B.  ftr  whom  land  had  bean  pforchaaed  hy  C.  with  a  new  ta  its  being  raaeld 
in  baOdhig  lota,  on  the  tend  beinf  oonToyed  to  them,  iigaed  a  paper  writmg  par- 
patting  to  be  a  memoiandnni  of  an  agraement  between  them  lelatfire  to  the  land, 
by  which  H  waa  agieed  **  that  they  ahoold  eaoh  advanoe  hatf  the  pnirhaae  nonoy 
and  leoMfe  nitefail  oo  the  aame  at  five  per  oeat,  and  that  thaj  were  to  have  eaoh 
ane-thsd  iaievMt  m  the  porohaae  and  to  reaerre  one  third  of  the  pnifita  aridng 
thwefioBi  ftr  C,  in  lien  of  his  commiarion  for  porehaaing,  selling,  snrreying,  vain- 
mg,  and  laying  oot  the  land  in  lota,  or  any  other  aenrieea  that  might  be  required  of 
Un ;  but  that  it  ww  dearly  and  diatnetly  vndemtood  Aat  a  ahovld  have  aa 
pawer  or  aalhorily  whataoever  over  the  land,  and  that  be  abottid  not  be  entitled  to 
inosive  any  eonipenaation  therefimn  vntil  the  whole  waa  aold  and  paid  for.**  The 
land  having  afterwaids  greatly  inereased  in  valne,  A.  and  B.  refused  to  recognise 
C.'s  intereot  in  the  q>eenIation,  and  offered  him  a  money  compensation  for  his  ser- 
vices Whefeapon  C,  who  had  objuoted,  from  the  fiiat,  to  the  elanae  in  the  me- 
wUflh  eaoiaded  ban  from  aU  oantrol,  aa  iiionuaistent  with  the  orignial 
frr  wfaieh  be  had  verbally  atipolated,  filed  bis  bdl  ibr  an  unmediate  aale  of 
the  land.  And  the  oonrt,  being  of  opinion  that  the  defendants,  by  repudiating  the 
tmst  as  to  C.'s  share,  had  devolved  upon  the  court  the  discretion  which  they  had 
by  die  msmoimndmn  reaerved  exdosively  to  themselves  as  to  the  thne  of  sale,  da- 
elarad  C  entklad  to  ona-thiid,  and  referred  it  ta  the  Ifaater  to  bqnira  whether  it 
be  for  the  bonefit  of  all  paitiea  that  the  land  ahovld  be  sold. 


On  the  16th  of  Ck^tober,  1843,  certain  pieces  of  land,  which 
had  been  purchased  by  the  plaintiff,  who  was  a  surveyor  and 
land  agent,  then  residing  at  Birkenhead  in  the  county  of  Ches- 
ter, for  Robert  IFAdam,  a  merchant  in  Liverpool,  were  con- 
veyed to  ITAdam  and  the  defendant  Hamilton  and  their  heirs, 
as  tenants  in  common.  Shortly  after  which  the  following  me- 
morandum was  made  and  signed  by  those  two  parties : — 

***  Memorandum  of  an  agreement  befween  Robert  [*267] 
IPAdam  and  Rob^  Hamilton,  made  the  8Tth  of  Octo* 
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ber,  18A3,  lelattve  to  a  lot  of  land  in  Pnces  Street,  Loid  Street, 
and  Camden  Street,  Birkenhead,  say, 

&      s.    d. 
'^26,400  square  yards,  purchased  from  Thomas 
Forsyth  and  his  trustees  at  4s.  9d,  per  square 

yard, 6044    7    6 

^  480  square  yaids  purchased  from  J.  Nillier,  at 

8s,  6d.  per  square  yard,      ....      204    0    0 

£6248    7    6 


<<  That  the  said  Robert  liFAdam  and  R.  Hamilton  shall  ad. 
vance  each  one  half  of  the  purchase  money,  and  that  they  shall 
r0ceive  interest  on  the  same  at  the  rate  of  6  per  cent  per  annn»| 
which  interest  is  to  be  made  up  half-yearly,  and  calculated  tiie 
same  as  banker's  accounts :  that  the  said  R.  M'Adam  and  R. 
Hamilton  are  to  have  each  one  third  interest  in  the  said  pur- 
chase, and  that  they  are  to  reserve  one>thiid  of  the  profits  arising 
therefrom  for  T.  A.  Dale  in  lieu  of  his  commission  for  pnichas- 
ing,  selling,  surveying,  valuing,  laying  out  in  lots,  or  any  odier 
services  that  may  be  required  of  him ;  but  it  is  clearly  and  dis- 
tinctly understood  that  said  T.  A.  Dale  shall  have  no  power  or 
authority  whatsoever  over  the  said  land,  and  that  he  shall  not 
be  entitled  to  receive  any  compensation  whatsoever  thevefiom 
until  the  whole  is  sold  and  paid  for,  and  all  outlay  and  expenses 
incuned  thereon  are  deducted  therefrom. 

'<  R.  M'Adam , 
^  R.  Hamilton. 

<<  Idterpodj  iarth  October,  1843." 

In  the  month  of  December,  1844,  and  before  any  part  ol 
[*268]  the  land  was  resold,  IfAdam  died,  having,  by  his  *will, 
devised  and  bequeathed  all  his  real  and  personal  estate 
to  six  persons,  and  appointed  two  others  his  executors.  After 
his  death,  the  land  having  greatly  increased  in  value,  his  de- 
visees and  Hamilton  refused  to  recognize  the  plaintiff's  interest 
in  it,  and  were  proceeding  to  make  a  partiticm  of  it  between 
them ;  whereupon  the  plaintiff  filed  this  bill,  stating  that  in 
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and  preTiotuly  to  the  year  1843,  he  had  acquired  great  knowl- 
edge and  experieace  m  the  mani^ment  of  purchases  and  sales 
<if  land,  and  that  early  in  that  year  a  proposal  was  made  to  him 
by  Robert  IFAdam,  that  they  should  enter  into  a  joint  specula- 
lation  for  the  purchase  of  land  at  Birkenhead,  with  a  view  to  its 
being  re-sold  in  lots  for  building,  llfAdam  furnishing  the  capital 
mod  the  plaintiff  the  skfll  and  labor,  first  in  making  the  pur- 
chases,  and  afterwards  in  laying  out  and  preparing  the  land  for 
ftle  and  eifocting  the  re-sales :  the  conveyances  of  the  land, 
when  piiichased,  to  be  taken  in  tke  name  of  BFAdam  alone, 
joid  die  profit  and  loss  to  be  divided  in  the  proportions  of  one 
Ihiid  to  die  plaintiff  and  two-thirds  to  IFAdam,  who  was  to  be 
pail  back  his  advances  with  interest  at  4  per  cent  out  of  the 
proceeds  of  the  re-sales,  before  any  division  cf  profits  was  made. 
That  die  ^aintiff,  having  acceded  to  the  proposal,  purchased 
the  lands  in  question  on  the  faith  of  that  agreement    But  that 
WAdam  having,  before  the  purchases  were  completed,  assigned 
ene  half  of  his  interest  in  the  speculation  to  the  defendant  Ham- 
iton,  the  conveyances  were  made  to  IPAdam  and  Hamilton 
jmnfly,  as  above  stated.   The  bill  set  forth  several  letters  written 
by  the  plaintiff  to  IP  Adam,  after  the  purchase,  reminding  him 
<s{  the  tMrms  of  the  agreement  between  them,  and  requesting 
him  to  sign  a  written  memoiandum  thereof,  which  he  neglected 
10  do.    The  bill,  however,  stated  ihat  the  memomndum  of  the 
Vih  of  October,  1843,  was  shortly  after  its  execution 
shown  'by  IfAdam  to  the  plaintifi|  who  thereupon  cb-    [*269] 
jected  te  tfie  clause  which  excluded  him  fiom  any  au- 
thority or  control  over  the  land,  as  being  inconsistent  widi  (he 
terais  of  die  agreement  between  diem.    And  he  insisted  by  his 
bill  that  the  effect  of  the  memorandum,  as  a  declaration  of  trust 
in  his  favor,  ought  not  to  be  prejudiced  by  that  clause ;  but  that, 
if  the  court  shoold  be  of  opinion  that  no  effbct  could  be  given 
to  hie  right  otherwise  than  subject  to  such  clause,  he  was  willing 
lobe  bound  by  it.    The  bill  prayed  that  the  land  might  be  sold, 
and  the  joint  speculation  wound  up  and  adjusted ;  and  that  die 
DKmies  to  arise  fiN>m  the  si^  might  be  applied  and  distributed 
iftconfenaiity  with  the  terms  of  die  agreement,  die  plaintiff  <rf> 
ferfng  to  render  all  such  services  in  and  about  and  preparatory 
YoL.  II.  29 
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to  the  sale,  as  be  had  agreed  to  do ;  and  that  the  defendaata, 
Hamilton  and  the  devisees  of  M'Adam,  might  be  restiained 
from  proceeding  to  a  partition. 

The  letters  referred  to  in  the  bill  were  produced  fnm  the  cus- 
tody of  the  defendants  the  executors,  and  also  the  draft  of  a 
memorandum  of  the  terms  of  the  agreement  as  now  insisted 
upon,  which  had  been  inclosed  in  one  of  the  letters  for  H'Adam^ 
signature. 

The  defendant  Hamilton,  in  his  answer,  admitted  that,  xxfoa 
the  assignment  to  him  by  IFAdam  of  a  moiety  of  his  interest, 
the  latter  had  stated  to  him  that  he  had  agreed  to  give  the  plain- 
tiff, by  way  of  remuneration  and  in  lieu  of  all  commission  and 
other  recompense,  a  clear  third  part  of  the  profit  which  should 
be  ultimately  realized,  charging  6  per  cent,  interest  on  the  out- 
lay, to  be  calculated  half-jrearly  as  on  banker's  aecouuts,  mkch 
remunemti(»i  to  depend  entirely  upon  and  to  be  payable  only 
out  of  such  ultimate  profit  The  other  defendants^ 
[*270]  *who  were  strangers  to  all  that  had  passed  previously 
to  M'Adam's  death,  .^ored  all  the  material  statements 
of  the  bill,  except  as  appeared  from  the  letters  and  other  docu^ 
ments  in  their  possession  ;  and  both  they  and  Hamilton  insisted 
on  the  Statute  of  Frauds  in  bar  of  the  plaintiff's  remedy  under 
die  alleged  agreement,  and  claimed  to  be  entitled  to  hold  and 
retain  the  land  in  question  for  their  own  use  and  benefit,  to  the 
absolute  exclusicm  of  the  plaintiff  from  all  diare  and  interest 
herein. 

With  respect  to  the  memoruidum  of  the  27th  of  October, 
1843,  the  defendants,  the  devisees,  submitted  that  it  waanot  a 
declaration  of  trust  in  favor  of  the  plaintiff,  but  merely  an  agree- 
ment between  ITAdam  and  Hamilton,  liable  at  any  time  to  be 
revoked  or  altered  by  them  or  their  representatives ;  while  the 
defendant  Hamilton  stated  that,  conceiving  himself  bound  by 
the  terms  of  that  document,  he  had  intended  strictly  to  fulfil 
them  if  the  plaintiff  would  have  performed  the  services  stipu- 
lated on  his  part  instead  of  seeking  to  prejudice  the  qpeculation 
by  a  fi»ced  and  hasty  sale.  But  idl  the  defendants  insisted  that 
the  plaintiff  had,  by  removing  his jfsidence  from  Birkenhead  to 
Cheltenham,  incapacitated  himsflf  for  the  due  performance  c^ 
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tkose  aemces,  addmg  that  they  had  offered  him  £1000  for  the 
aemeee  he  had  already  rendered,  and  that  they  were  willing  to 
pay  him  a  just  and  leaeonable  compensation  for  such  as  he 
night  sdll  perfonn. 

At  the  hearing  of  the  cause,  before  Yice-Chancellor  Wigram, 
his  Honor,  entertaining  (as  it  would  appear  from  the  report  of 
his  jiidgnient,Xa)  some  donbt  whether  he  could  give  plaintiff  as 
e<fectnal  relief  upon  the  memorandum  of  October,  1843, 
considered  as  a  ^recognition  of  a  pre-existing  right  in  [*271] 
the  plaintifl^  as  he  could  under  the  alleged  agreement, 
if  established ;  but  being  of  opinion,  after  an  elaborate  reidew 
of  the  authorities,  that  the  agreement  was  of  such  a  nature  as 
not  to  be  within  the  Statute  of  Frauds,  directed  two  issues. 
First,  whether,  before  the  16th  of  October,  1843,  it  was  agreed 
between  the  plaintiff  and  M'Adam  that  they  should  be  jointly 
concerned  in  the  speculation  for  buying,  improving  for  sale,  and 
selling  land  at  Birkenhead.  Secondly,  whether,  if  any  such 
agreemeut  was  made,  it  was  a  term  in  it  that  the  plaintiff  should 
have  no  power  or  authority  in  detenninii^  when  the  land  pur- 
chased in  pursuance  of  the  agreement  should  be  resold. 

From  that  order  there  was  an  appeal  and  a  cross-appeal ;  the 
defendant  insisting  that  the  bill  ought  to  have  been  dismissed ; 
die  plaintid^  that  an  immediate  decree  ought  to  have  been  made 
in  their  fiivor. 

At  the  hearing  of  the  appeals^ 

Mr.  BamiUjf  and  Mr,  BoundeU  Palmer  appeared  for  the 
plaintiflb. 

Mr.  Bolt  ana  Mr.  Bag$hawB  for  Hamilttxu 

Mr.  Wood  and  Mr.  Fleming  for  the  other  defendants. 

The  argument  turned  chiefly  on  the  question  so  much  dis- 
cussed in  the  judgment  of  the  Yice-Chancellor ;  the  defendant's 
that,  so  fistr  as  the  case  rested  on  agreement,  the  re- 
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medy  waf  harreA  hy  the  staUile  of  iimuds:  ind^endanlly  of 
wfaiefa,  they  argued  that  the  agveeniBttt  was  in  its  aalme  one 
which,  for  want  of  matuality,  this  eont  woiid  not  wifbioe,  if 

it  had  no  porwer  to  compel  the  plaintiff  to  perform  ibe 
[*2T2]    services  whidi  he  had  agreed  to  render.    They  ^further 

ai^ed  that,  (he  memorandum  of  the  27th  of  Octoher, 
if  available  at  all  to  the  plaintiff  (which,  for  the  reaacm  suggeat- 
ed  by  the  answer,  they  submitted  it  was  not,)  he  was  boimd  to 
take  the  whole  of  if  together,  and  to  abide  by  flie  piovinoD 
which  excluded  him  from  all  control  in  the  management,  the 
offset  of  which  would  be,  that,  as  his  right  would  not  arise  mtil 
the  defendants  thought  At  to  sell,  he  had  no  preaent  title  to  sue, 
because  there  was  no  present  relief  which  the  oonrt  could  give 
him. 

The  counsel  for  the  plaintiff,  on  the  other  hand,  contended 
that  the  court  would  put  a  reasonable  construction  upon  the 
memorandum,  and,  if  it  saw  in  that  document  a  clear  inientioD 
to  give  the  plaintiff'  an  interest  in  the  profits  of  the  specidation, 
would  not  allow  the  defendants  to  make  that  ipterest  meidy 
illusory  by  capriciously  postponing  a  sale  after  the  time  when  it 
woidd  be  for  the  benefit  of  all  parties  that  a  sale  should  take 
place.  They  also  argued  the  case  upon  the  agreement  inde- 
pendently of  the  memorandum ;  but  upon  an  intimation  from 
the  court  that  there  was  not  enough  without  the  memorandum 
to  warrant  the  court  in  establishing  the  agreement  without  an 
issue,  Mr.  Romilly,  in  his  reply,  said  that,  rather  than  incur  the 
expense  of  an  issue,  his  client  would  prefer  taking  such  relief 
as  the  court  could  give  him  upon  the  memorandum  as  a  dedaiv 
ation  of  trust ;  and  upon  that  footing  he  asked  an  immediate 
declaration  of  the  plaintiff's  right,  and  a  reference  to  the  Master 
to  inquire  whether  it  would  be  for  the  benefit  of  all  the  parties 
that  all  or  any  part  of  the  land  should  now  be  sold. 

June  26. — ^The  Lord  Chancellor. — ^This  case  became  em- 
barrassed in  the  court  below  by  an  attempt,  on  the  part 

[*273]  of  the  plaintiff,  to  get  what  ^appeared  to  be  move  bene- 
ficial than  what  I  think  he  is  clearly  entitled  to,  and  the 

4>btai]iitig  of  which  was  attended  with  a  certain  degree  of 
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erStj  ^°^  ^®  want  of  an  agreement  in  writing  at  dm  eoBii^ 
mencement  of  die  plaintiff's  connection  with  Mr.  WAixaL 
The  court  directed  issues  to  try  the  fact  of  partnership,  which, 
if  they  were  to  be  tried,  mi^t,  I  think,  leare  the  parties  in 
fiirdier  embarrassment  and  without  the  means  of  coming  to  a 
conclusion  as  to  their  respective  rights. 

I  need  not,  however,  advert  any  further  to  that  part  of  the 
case ;  because  the  court  below  not  having  made  any  declaration 
in  fiivor  of  the  plaintiff,  but  having  merely  directed  an  issue  for 
the  purpose  of  ascertaining  the  right,  the  plaintiff  is  not  satisfied 
with  tfiat  decree,  and  has  presented  a  petition  of  appeal,  whidi 
came  on  for  hearing  together  with  an  appeal  on  the  part  of  the 
defendant,  in  which  it  was  contended  that  there  was  no  case 
made,  and  that  the  bill,  of  course,  ought  to  have  been  dismissed. 
The  pbintiff,  tiierefore,  by  appealing,  and  by  what  is  slated  by 
his  counsel  at  the  bar,  is  now  willing  to  take  such  relief  as  I 
may  consider  him  entitled  to,  founded  on  the  memorandum  of 
the  87th  of  October,  1843 ;  and  I  cannot  but  tiiink  that  if  the 
ease  had  rested  on  that  memorandum  in  the  court  below,  all 
that  embarrassment  which  was  felt  in  disposing  of  the  case 
would  have  been  entiiely  saved ;  because  the  case,  upon  that 
memotandum,  appears  to  me  to  be  a  perfectly  plain  and  straight- 
ftrward  <me. 

The  momorandum  is  a  document  signed  by  IFAdam  and 
Hamilton;  and  the  plaintiff's  case  is  that  he  entered  into  an 
arrangement  with  lUPAdam,  the  object  <ii  which  was  to  purchase 
land  at  Birkenhead,  not  for  the  purpose  of  investment  or  of  be« 
ing  retained  as  real  estate,  but  for  tiie  purpose  of  being  re- 
sold; and  then  they  were  *to  divide  the  profits,  the  [*274] 
plaintiff  being,  as  be  says,  entitled  to  one-third. 

Letters  are  found  from  the  plaintiff  to  M'Adam,  who  is  now 
dead,  undoubtedly  showing  that  that  was  his  view  of  the  case ; 
but  those  letters  are  no  evidence  of  what  they  contain,  not  being 
xecognized  by  the  person  to  whom  they  were  addressed,  beyond 
Ais,  that  such  lettters  were  written,  and  such  demands  and 
claims  made  on  the  part  of  the  plaintiff.  Great  difficulty,  there- 
fcie,  arises  in  estaUishing  the  plaintiff's  daim  on  those  letters  or 
tn  die  transactions  which  took  place  anterior  to  die  dale  of  the 


am  CASES  IN  GHANCBB.Y, 

1847'— Dale  t.  HiiiniHon.  ~ 

memorandom  of  the  27tfa  October,  1843 ;  but  that  memoraiidimi 
coming  out  of  the  poBSession  of  the  plainti^  and  signed  by 
lUPAdam  and  by  Hamilton  (M'Adam  having  enteied  into  an  ar- 
Tfingement  with  Ehmilton  to  divide  with  him  his  interest  in  the  ad- 
▼entuie,)isindiesewoid8.  [His  Lordship  read  the  memomndunL] 
Now  without  going  out  of  that  memorandum,  without,  on  the 
part  of  the  plaintiff  chiiming  any  thing  except  what  is  to  be 
found  in  the  terms  of  that  memorandum,  this  is  perfectly  clear, 
that  there  was  a  purchase  made  by  M'Adam,  afterwards  dirided 
between  him  and  Hamilton,  and  that  he  and  Hamilton  were 
only  to  have  one-third  each  in  the  adventure;  that  the  ad* 
venture,  to  sell  the  land  and  realize  the  profits  after  paying 
die  expenses  and  the  interest  on  the  purchase  money,  and 
to  divide  the  profits  into  thirds,  one-third  for  M'Adam,  one- 
third  for  Hamilton,  and  one-third  fi>r  Dale.  That  we  have 
nnder  the  handwriting  of  Robert  M'Adam  and  Robert  Hamil- 
ton; and  on  the  part  of  the  defendants,  it  is  asked  in  the 
ftice  of  that  declaration  of  trust,  that,  by  dismissing  the  bill,  I 
diould  tell  the  plaintiff  and  tell  the  defendants  too,  that  they, 
the  defendants,  having  declared  that  they  are  interested 
[*S76]  in  one-third  each,  are  *to  keep  the  whole,  and,  that  al- 
though they  have  declared  that  Dale  is  entitled  to  cme- 
third,  he  is  not  to  receive  any  thing  at  the  hands  of  a  court  of 
equity;  and  thaij  upon  a  supposed  application  of  the  statute  d 
frauds,  a  statute  made  to  prevent  fraud,  and  which,  therefore,  has 
provided  that  declarations  of  trust  diall  always,  not  originate  in, 
but  be  evidenced  by  writing.  For  there  is  this  distinction  be- 
tween agreements  and  declamtions  of  trust:  in  the  one,  it  is  the 
agreement  itself,  which  is  the  origin  of  the  interest,  that  must  be 
in  writing ;  in  the  case  of  a  declaration  of  trust,  which  is  only 
the  recognition  of  a  pre-existing  interest,  it  is  the  evidence  and 
recognition,  and  not  the  origin  of  the  transaction,  that  must  be 
in  writing.  Here  the  declaration  recognizes  a  past  transaction, 
because  die  purchase  had  be^i  agreed  for  before  Hamilton  be- 
came entitled  to  any  share  in  it ;  and  in  this  agreement  between 
IFAdam  and  Hamilton  they  recognize  Dale's  right  to  have  one- 
third  part  of  the  profit  to  be  produced  by  the  sale  of  the  land 
after  paying  the  expttises  and  interest  on  th6  purchase  money. 
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Nofw  it  would  be  die  strangest  thing  in  the  world,  if  the  statata 
being  satisfied,  which,  it  is,  by  finding  this  writing  signed  by 
die  parties,  the  court  should  not  give  relief  to  the  party  whom 
that  document  declares  entitled  to  it 

It  is  nothing  that  the  plaintiff  is  no  party  to  this  declaration 
of  trust ;  that  is  not  required.  A  declaration  of  trust  may  ac- 
knowledge a  right  in  another  party,  if  it  is  signed  by  the  party 
declaring  that  he  is  a  trustee  for  the  other. 

The  right  of  the  plaintiff,  then,  under  that  docummt,  to  a 
third  share  in  the  profits  of  this  land  being  clear,  the  conduct 
of  the  defendants  removes  the  few  topics  that  have  been 
urged  against  the  plaintifi''s  right ;  for  if  they  by  *their  [*276] 
conduct  repudiate  the  trust  and  endeavor  to  exclude 
him  from  diat  which  they  have  themselves  under  their  hands 
declared  him  to  be  entided  to,  how  are  they  to  argue  that  he 
has  withdrawn  and  has  not  acted  under  the  trust?  If  the  re- 
fusal had  been  on  his  side ;  if  they,  acknowledging  his  dde^ 
had  called  on  him  to  render  those  services  which  seem  to  have 
been  part  of  the  consideration  for  letting  him  in  to  a  share  c^the 
profits  of  this  adventure,  there  might  have  been  a  difficulty  in 
the  case  so  presented.  But  when  they  insist  that  he  has  no 
right,  and  endeavor  to  exclude  him,  and  tell  him  he  has  nothing 
to  do  with  the  land,  there  is  an  end  of  the  case  against  the  plain- 
tiff for  not  having  performed  those  services  which,  by  dieir  con- 
duct, they  have  shown  they  would  have  refused  to  accept,  if  he 
had  oflSsred  to  discharge  them. 

The  question,  then,  is — cresting  the  plaintiff's  tide  on  this  de- 
claration of  trust — ^what  the  court  ought  to  do.  It  is  clear  that 
the  parties  contemplated  a  degree  of  management  for  the  pur- 
pose of  realizing  the  best  profits  diey  could  from  this  adventure. 
The  land  was  to  be  allotted  and  laid  out,  and  various  courses 
adopted  for  the  purpose  of  obtaining  a  better  sale ;  and  the  de- 
fendants insist  that,  by  the  terms  of  the  declaration  of  trust,  they 
are  to  be  the  sole  judges  of  what  that  management  is  to  be,  and 
that  the  plaintiff  was  to  have  no  voice  in  it  But  the  answer  to 
that  is,  that  if  the  defendants  who  are  trustees,  and  who  have 
declared  themselves  trustees,  quoad  the  plaintiff's  thirdt— if  they 
have  themselves  refused  to  perform  the  trust — ^if  they,  by  endea- 
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voring  to  appropriate  the  i^amtiff's  share  to  themselves  and  to 
withdmw  it  firom  the  flaiatiSj  who  is  entitled  to  it,  have  .refused 
to  do  that  which,  by  the  declaration  of  trust,  they  were  to  have 
done, — why  it  is  like  all  other  cases  of  trustees  who  re- 
[*277]  fuse  to  execute  the  duty  they  have  'undertaken^  and 
this  court  will  take  on  itself,  as  far  as  it  can,  to  put  the 
c$9iaique  trust  in  the  situation  in  which  he  would  have  been  if 
the  trusts  had  been  properly  performed. 

Now  all  that  the  court  can  do  is  this, — unless  the  parties  will 
have  sense  enough,  after  what  has  taken  place,  to  arrange  among 
themselves  some  plan  more  for  their  benefit,  and  they  must  do 
liiat  out  of  court,  I  cannot  interfere  with  that,  though  in  the 
meantime  I  must  assume  that  the  plaintiff  is  compelled  to  apply 
t9  the  court  for  that  which  the  court  alone  can  give  him — I  must 
make  the  decree  in  the  terms  Mr.  RcmiUy  has  suggested ;  I 
must  dimct  the  land  to  be  sold.  It  may  be  better  for  the  parties 
not  to  sell  the  hind  immediately.  If  so,  and  they  have  any  sense 
oi  their  own  interest,  they  will  of  course  agree  among  them- 
selves how  to  manage  it.  If  not,  I  can  only  declare  the  plain- 
tiff's right  under  this  memorandum,  and  refer  it  to  the  Master  to 
inquire  whether  it  is  for  the  interest  of  the  parties  concerned  that 
the  land  should  rK>w  be  sold.  If  it  is  to  be  sold  under  the  di- 
section  of  the  court,  there  wiU  be  no  difficulty  in  disposing  of 
the  purchase  money  produced  by  the  sale» 


[*Sir8]  ^JONBS  V.  Faitcbtt. 

1847 :  June,  19. 

An  application  by  a  married  woman,  plattttiff,  finr  Uarta  to  duugo  her  oait  ftiettdi  ii 
in  tfae  dHOfatton  of  tlM  ooit,  and  wifl  nat  fce  panled  if  thew  be  leaaea  to  beliafa 
that  the  defendant*!  aeemity  for  eeita  will  be  thereby  prejndieed. 

Whether  the  oooit  will  etay  proceedingi  in  a  anit  by  a  married  woman  on  the  groond 
that  her  next  friend  ie  not  of  ability  to  answer  ooits.     l^iMre. 

This  was  a  motioQ  to  discharge  an  order  made  by  Yice^ 
Chancellor  Eoiight  Bruce,  npon  the  aj^lication  of  the  plaintifl^ 
who  was  a  married  woman,  giving  her  leave,  on  the  usual  ccm- 
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ditioDs  as  to  cosis  already  incuned,  to  substitute  for  her  existing 
next  firiend,  with  whose  solvency  die  defendants  were  satisfied, 
another  persc»i  as  next  firiend,  who,  though  possessed  of  some 
property,  ai^eared  fipom  the  affidavits  to  have  absconded  undw 
ciicumstances  which  warranted  a  strong  suspicion  that  he  was 
insolvent 

It  appeared  that  a  previous  order  had  been  made,  that  the 
plaintiff's  solicitor  should  indemnify  the  existing  next  friend 
against  past  costs,  on  the  ground  that  he  had  led  the  next  friend 
to  believe  that  in  undertaking  the  office  he  would  incur  no  lia- 
bihty. 

Mr.  Teed  and  Mr.  Cbtt«M,  fi>r  the  appeal  moticn^  said  that 
the  Vice-Chancellor's  order  was  made  on  the  principle  supposed 
to  be  estaMished  by  Dowden  v.  Hookjfl)  that  a  married  woman 
had  a  right  to  select  whom  she  chose  as  her  next  firiend  without 
tefeience  to  his  solvency. 

Thb  Lord  Chancellor. — ^It  does  not  seem  to  me  that  that 
case  estabUshes  any  such  general  proposition.  ThQ 
question  there  was,  'whether  the  court  should  stay  pro-  (*279] 
ceedings  merely  because  the  next  fiiend  was  not  of  sub- 
stance sufficient  to  pay  costs.  Here  the  question  is,  whetheri 
there  being  actually  a  substantial  next  friend,  the  court  will  al- 
low an  insolvent  to  be  substituted  in  his  place.  The  court  will 
exercise  its  discreticMi  in  granting  or  refusing  such  a  motion  as 
that 

Mr.  £ett,  in  sujqport  of  the  order,  relied  on  the  reasoning  of 
the  Master  of  the  Bolls  in  Dowden  v.  Hoakj  which  he  observed, 
went  beymid  the  point  decided  in  the  case,  the  argument  of  his 
lordship  being,  that  if  a  married  woman  could  never  institute  a 
suit  unless  she  could  find  a  next  friend  of  ability  to  answer  the 
costs,  the  doors  of  the  court  would  often  be  closed  against  the 
most  just  claims.  It  was  true  (hat  the  form  in  which  the  ques- 
tkfa  was  presented  in  the  present  case  was  different  from  that  in 

4«)  8  B«aT.  399. 
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Dmoden  Y.  Aoofr,  inasmndi  as  Ae  api^ieation  came  from  the 
plaintiff  instead  of  the  defeDdant ;  hat  in  the  leinilt  it  would 
come  to  the  same  thing ;  for,  as  the  court  had  already  treated 
die  existing  next  friend  as  having  been  improperly  induced  to 
undertake  the  office,  the  consequence  of  discharging  this  older 
would  be  that  he  would  refuse  to  act  any  longer,  and  then  the 
question  would  arise,  whether  the  suit  was  to  be  slopped  alto- 
gether, because  the  plaintiff  was  unable  to  pioeme  any  <itlier 
next  firiend  than  the  one  now  proposed. 

The  Lord  Chancellor,  without  hearing  a  reply,  said : — 
Whether  a  party  who  is  sued  by  a  married  woman  has  a 
["liSO]  right  to  object  to  the  next  fiiend  on  the  ground  *that  he 
is  not  of  substance  to  answer  costs,  appears  to  be  the 
Butgect  of  a  difference  of  opinion  in  different  Inanches  <3i  the 
court,  and  it  is  therefore  satisfactory  to  me  to  be  able  to  dispose 
of  this  case  without  interfering  with  that  questional]  It  is  said 
that,  according  to  the  decision  of  the  present  Master  of  the  Bolls, 
which  is  the  last  decision  on  the  subject,  you  cannot  inquire  into 
the  solvency  of  a  next  friend  toamarried  woman  ;(2]  but  in  that 
case,  and  in  all  those  to  which  he  there  refers,  it  was  the  defen- 
dants who  complained  that  the  next  friend  was  not  of  subatanoe 
to  pay  costs ;  whereas  here  there  being  a  suit  in  oouiss  of  pnxi- 
ecution  by  a  next  fHend,  who  is  admitted  to  be  competent  to  an- 
swer costs,  the  plaintiff,  who  can  only  make  an  aj^cation  by 
her  next  friend,  asks  me  to  dismiss  the  existing  nest  friend,  from 
the  future  prosecution  of  the  suit,  and  to  substitute  another  in 
his  place,  without  regard  to  whether  the  defendant's  security 
will  or  will  ndt  be  prejudiced  by  the  change. 

tt  is  obvious  that  if  die  doctrine  Mntended  for  were  correct, 
such  an  appUcation  would  be  of  course,  not  raquixingany  notioe 

[1]  In  dmnoe  caaM  in  N.T.,  the  163d  nde  of  fh«  Cooit  of  Chanoeiy  prafldM,  **  no 
Ml  flhan  be  filed  in  the  name  of  a/eiiM  ^avert  to  obtun  a  deeiee  !br  a  aepaition  or 
hnited  divaiQe,  anleaa  Che  anit  ia  fKaeoatad  by  aome  nqMnaible  peaMn,  aa  the  wuX 
filoiid  of  the  oeaoiplahiaat,  who,  diall  be  rHpoaaibU  fat  each  ooata  aa  may  be  awaided 
Igrlheoonrt  See  TFomIt.  ffbo(i,3  Paige,  454.  Thk  rale  xolatea  to  anita  between 
hoaband  and  wife. 

[9]  See  Dmotmfort  ▼.  Ikeeatfarf,  1  Sim.  dt  Stn.  101;  Wottav.  CmmfMi,  19 
Teaey,  483 ;  P^nmimgUm  t.  AJMm^  1  Sfan.  ft  Sta.  964. 
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OH  the  opposite  paifjr ;  but  that  is  not  die  praetice  of  the  court 
The  couit  leqtdies^at  the  defendant  should,  on  such  an  af^U* 
cadcm,  be  brought  before  it :  for  what  leason  but  because  he  has 
an  interest  in  the  solrency  of  the  party  who  is  proposed  to  be 
substituted  ?  Th^  consideration  alone  is  sufficient  to  dispose 
of  the  present  case ;  for  if  the  substitution  of  a  next  fiiend  were 
a  matter  of  right,  the  appUcation  would  not  have  been  made  in 
the  way  it  has  been.  The  defendant,  it  is  clear,  is  entitled  to  be 
heard ;  and  if  he  can  make  out  that  he  will  be  prejudiced  by  the 
change,  the  court  will  attend  to  his  interest  and  will 
*not  allow  the  substitution  without  seeing  that  he  is  se-  [*281  ] 
cured  against  the  consequences. 

The  question,  therefore,  is,  whether  the  defendant  has  shown 
reasonable  grounds  for  thinking  that  his  security  for  costs  will 
be  endangered  by  the  proposed  substitution.  And  I  have  no 
hesitation  in  saying,  that  if  the  chdce  be  between  these  two 
persons,  putting  myself  in  the  place  of  the  defendant,  I  should, 
upon  the  evidence  before  me,  have  no  difficulty  in  making  the 
election.  Whether  the  existing  next  friend  has  heea  well  treated 
or  not,  is  a  question  which  I  have,  on  this  motion,  nothing  to  do 
with.  As  long  as  he  remains  on  fke  record,  the  defendant  ha# 
a  rig^t  to  look  to  him.    The  oider  below  must  be  discharged. 


In  re  Foxhall. 

lSlT:My9. 

TIm  eoqit  mty  ^fpobi  a  new  trartMon  pettUon, mubr  1  W.4,e.  60,  i.  89,  although 
Hkm  ImI Ill  fmitnn  fhn  tioft  oantahv  a  power  to  appomt  new  traeteee. 


Ma.  RiDDELL  applied  for  a  reference  under  the  1  W.  4,  c.  60, 
a  22,  with  a  view  to  the  appointment  of  a  new  trustee  of  a 
deed  in  the  place  of  one  of  thiee,  who  was  alleged  to  be  a  lunatic, 
though  not  found  such  by  inquisition.  The  other  two  trustees 
were  Uving,  and  there  was  apower  in  the  deed  lo appoint  new 
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trustees :  but  it  was  a  power  to  the  three  trustees  therein  named, 
or  the  survivor  of  them.    He  cited  Jn  re  Fcmnilerayj(a) 

[*282]        *The  Lord  Cbancbllor. — ^The  Yice-Chanoellor  vx 
that  case  construed  a  power  that  couM  not  be  exercised 
as  no  powMT.    I  think  that  is  right — take  the  order. 


In  re  Clarkei  a  Lunatic. 

1847:  July  9. 

ThA  modMn  praoUca  of  making  allowances  oat  of  hinatics'  artalM  fat  their  ooOate- 
ral  nlatiom,  djeapprored  and  to  be  kept  within  nanow  limite. 

A  comparatiTely  emaU  som,  which  the  Matter  had  approved  as  proper  to  be  alhiwd 
oat  of  the  soiploe  income  of  the  lanatiCf  which  waa  very  comiidenihle,  fat  drainafa 
of  an  estate  of  which  the  Innatie  was  tenant  fat  lifei  with  remainder  to  his  fanrther, 
was  disaHowed  by  the  Lord  ChanceUor,  though  no  one  objected  to  it 


The  lunatic,  who  was  forty  years  old  and  unmarriedi  had  a 
net  income  of  £2760,  of  which  £1000  was  derived  from  real 
estates  of  a  gross  rental  of  £2039  which  were  setded  by  the 
.maternal  grandfather's  will,  subject  to  certain  annual  char- 
ges, on  the  lunatic  for  life,  and,  failing  his  issue,  on  his  next 
brother  for  life,  with  remainder  to  the  brother's  issue.  The  lu* 
natic  had  a  father  and  mother,  two  brothers  and  a  sister  living. 
Both  the  brothers  were  married  and  had  increasing  families  with 
incomes  of  about  £230  each.  The  father  had  been  lately  com- 
pelled by  age  and  infirmity  to  resign  a  lucrative  office  which  he 
had  held  for  many  years,  and  was  in  comparatively  reduced 
circumstances. 

Under  these  circumstances  an  order  was  made  in  1844  by 
Lord  Lyndhurst,  for  the  allowance  of  £1270  for  the  maintenance 
of  the  Itmatic,  of  which,  however,  only  £470  was  to  be  actually 
applied  to  his  personal  support,  the  nature  of  his  malady  being 
such  that  no  greater  allowance  could  contribute  to  his  comfort 
Of  the  remainder,  £360  was  for  the  father,  £360  for  the  next 
brother,  and  £100  for  the  youngest  brother. 

(a^  10  Sim.  359. 
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In  the  following  year  the  father  died,  and  a  petition 
WIS  then  presented,  praying  that,  as  the  brothers  were  Me-  [^^283] 
prired  by  his  death  of  occasional  pecuniary  assistance 
which  he  had  been  able  to  afford  them,  and  their  sister,  who 
bad  lived  with  her  father,  was  now  dependant  entirely  on  her 
own  reeonrces,  which  consisted  of  an  income  of  about  £230  a 
3rear,  the  £350  which  had  before  been  allowed  for  the  father, 
might  continue  to  be  allowed,  and  be  apportioned  among  the 
brothers  and  sister.  A  reference  was  made  on  that  petition,  as 
to  the  propriety  of  continuing  the  allowance  of  the  same  amount 
as  before,  and  the  Master  reported  in  the  affirmative,  apportion- 
ing the  £350  as  follows :  £160  to  the  elder  brother:  £100  to 
the  younger  one ;  and  £100  to  the  sister. 

Mr.  R.  Pahner  now  appeared  in  support  of  the  petition  of 
the  committee,  to  confirm  the  report 

Mr.  Shapier  for  other  parties. 

The  Lord  Chancellor. — ^I  make  fiie  order  because  the 
Master  has  acted  on  the  authority  of  a  distinct  order  of  the 
court,  the  limits  of  which  he  has  not  exceeded.  But  this  case 
is  not  to  be  drawn  into  a  precedent ;  for  I  think  this  liberality 
out  of  the  lunatic's  estate  to  cottaieral  relations,  whom  he  is  un- 
der no  obligation  to  support,  has  been  carried  much  too  &r.  I 
remember  Lord  Eldon  being  very  reluctant  to  allow  it  to  any 
extent  The  practice  has  been  greatly  extended  since  his  time, 
and  I  wish  it  to  be  understood,  that  on  another  occasion  I  shall 
not  carry  it  so  far  as  it  has  been  carried  in  this  instance. 


The  same  report  also  certified  the  Master's  approval 
of  ibe  expenditure  of  £148  for  drainage  of  part  of  *the    [*284] 
real  estate,  and  £360  for  permanent  repairs,  and  of  the 
payment  of  both  sums  out  of  a  fund  in  hand  arising  from  the 
accumulation  of  income. 

The  Lord  Chancellor. — I  cannot  confirm  that,  at  all  events. 
If  ^e  remainderman  had  been  the  son  of  tfie  lunatic,  there  might 
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have  been  iome  ground  for  it:  but  I  cannot  sanctioii  payment 
out  of  the  lunatic's  property  for  drainage  and  xepaiia  which  aie 
to  benefit  his  brother.  Why  should  not  the  £148  be  advance^ 
under  the  drainaae  act  ? 


Mr.  Palmer  said,  the  reason  was,  that  the  sum  was  so  smalL 

The  Lord  Ohancbllor.«^I  cannot  do  injustice  because  the 
sum  is  not  so  large.  You  may  take  an  order  allowing  it  to  be 
advanced  under  the  drainage  act 


^^w 


In  the  Matter  or  Worcester  Charities. 

1847:  JnlyS. 

Th»  ooort  wUl  not  make  an  older  Ibr  fillins  up  Tseanciei  in  ehuity  imtoei,  vadof 
the  Monidpal  Coiparation  Act,  nnlew  it  be  oatiified  that  the  ezioting  nimbar  ii 
matieaUT  iMniflWnnt  and  that  InoQiiTBnienoe  ariMi  horn,  not  having  nunob 


Petition  for  the  appointment  of  new  trustees,  under  the 
Municipal  Corporation  Act,  of  charities  formerly  vested  in  the 
corporation  of  Worcester,  three  out  of  fifteen  who  were  originally 
appointed  being  dead,  and  two  others  incapacitated  finom  act- 
ing. 

['286]        *Mr.  Btunij  for  the  petition,  stated  that  the  existing 
trustees  did  not  oiqx>8e  the  application. 

The  Lord  Chancellor. — ^Ten  are  surely  enough.  Unless 
you  can  satisfy  me  on  affidavit  that  ten  is  not  a  sufficient  num- 
ber and  that  inconvenience  arises  from  not  having  more,  I  shall 
not  make  the  order.  It  was  not  intended  that  the  whole  num- 
ber originally  appointed  should  be  always  kq^t  up. 
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Drbssbr  V.  Morton. 

1817:  JvlyS. 

TWiiotiMVBqairidlqrtlMmiiOidttof  Utty,  1845»  doM  not  ipiily  t»  pBoooediagi 

fo  •ppciiitiiig  a  iwairwt  bnt  only  to  hk  takinf  poanaion  of  the  ootalao  when  19- 

pointed. 

Mr.  Tbcd  moved  on  behalf  of  the  defendant  that  an  order, 
that  the  receiver  appointed  under  the  decree  (which  had  been 
taken  pro  confesso)  might  be  at  liberty  to  take  possession  of  the 
estates  in  question  in  the  cause,  might  be  discharged,  on  the 
ground  that  the  appointment  of  the  receiver  was  obtained  with- 
out any  other  notice  of  the  proceedings  in  the  Master's  office 
than  the  usual  warrants,  which,  it  was  contended,  was  a  con- 
travention of  the  88th  Order  of  May,  1846,  which  provides 
"that  no  proceeduig9  is  to  be  takeoj  and  no  receiver  appointed 
under  the  decree  is  to  take  possession  of  the  estates  of  the  de- 
foidanl^  and  no  other  process  is  to  issue  to  compel  performance 
of  the  decree  without  leave  of  the  court,  which  is  to  be  obtained 
on  moOon  wUk  wntkeP 

Mr.  Waiher  and  Mr.  Anderson  appeared  for  the  plaintiff; 
but 

*The  Lord  Chancellor  (without  hearing  them)  [*286] 
said : — ^The  order  is  not,  that  no  proceeding  shall  be 
taken  to  appoint  a  receiver,  but  that  no  receiver  appointed  shall 
take  possession.  It  assumes  that  the  receiver  may  be  appointed 
under  the  decree.  If  not,  why  provide  that  he  shall  not  take 
possessiim  without  notice  ?  That  is  almost  equivalent  to  an 
enactment  that  he  may  be  appointed  without  notice. 

Motion  refused  with  costs. 

1847:  Jnly  17. 

Hie  mwanrnf  of  flie  common  alBdaTtt  required  on  applieatioiM  for  leave  to  me  or 
deiand^j^mm  faapcrit  |i,  that  die  patty  Iwo  net  51.  In  the  world  beeidoi,  te., 
ontaMeteAopBDeeentioaorddenaeof  tbeontt;  and  if  I10  oaa  make  tlmeA- 
daiit  with  tmth  in  that  aniae,  the  omianon  to  a»t  forth  the  detaila  of  hie  meaoa 
and  the  cirenmatancea  which  render  them  nnayailable,  ia  not  each  an  ominkm  of 
mniietiai  teta  aa  will  mdaoe  the  eonrt  an  that  ground  alone  to  diaehaife  the  onkr. 
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The  object  of  the  suit  was  to  foreclose  an  equitable  mortgage 
for  securing  a  debt  due  from  the  defendant  to  a  joint  stock  bank, 
of  which  the  plaintiff  was  the  suing  officer. 

After  the  decree,  the  defendant  obtained  an  ex  parte  order  at 
the  rolls,  upon  the  common  affidavit,  for  leave  to  defend  the  suit 
inffSTma  pauperis.  But  that  order  was  afterwards  discharged 
by  the  Master  of  the  Rolls,  upon  an  affidavit  stating  that  the 
defendant  was  entitled  to  five  shares  in  the  bank,  on  whose  be- 
half the  plaintiff  was  suing ;  and  also  to  a  distributive  share  ia 
his  deceased  mother's  estate,  which  was  then  under  administra- 
tion, and  of  which  the  deponent  stated,  he  had  been  informed 
by  the  executor,  that  there  was  likely  to  be  a  residue  divisible 
among  her  children. 

Mr.  Teed  now  moved,  on  behalf  of  the  defendant,  to  dis- 
charge the  dispaupering  order,  on  the  ground,  first,  that  as  the 
suit  was  attached  to  another  branch  of  the  court,  the  Master  of 
the  Rolls  had  no  jurisdiction  over  the  ex  parte  order,  except  for 
irregularity,  whereas  here  it  was  the  substance  and  not  the  form 

of  the  common  affidavit  which  was  questioned ;  2dly. 
[*287]    That  there  *was  nothing  in  the  affidavit  filed  by  the 

plaintiff  to  falsify  the  defendant's  statement  that  he  was 
not  worth  £6  in  the  world,  as  the  bank  was  entitled  to  retain 
the  shares  towards  satisfaction  of  their  debt,  and  would,  no 
doubt,  do  so,  the  mortgaged  estate  being,  as  it  was  alleged,  a 
deficient  security ;  and  as  to  the  mother's  estate,  the  statement 
respecting  it  was  too  loose,  and  there  was  nothing  to  show  that 
the  defendant's  interest  in  it  was  such  as  he  could  raise  money 
upon. 

Mr.  WaUcer^  contra,  observed  that  there  was  no  claim  of  re- 
tainer in  the  pleadings,  and  that  the  shares  were  not  even  men- 
tioned in  them.  On  the  point  of  jurisdiction,  he  cited  St.  Victor 
V.  Devereux{a)  as  showing  that  this  was  a  case  for  a  special 
affidavit  and  a  special  application,  as  the  common  affidavit  could 
uot  be  made  without  a  suppressioix  of  facts  which  the  court 
ought  to  have  been  apprized  of,  in  order  that  it  might  Ichid  its 
own  judgment  upon  them. 

(a)  6  Bwf.  584. 
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1847.— Morton  ▼.  JXnmu. 

The  Lord  Chancellor. — ^There  is  no  doubt  if  an  ez  parte 
Older  be  obtained  on  a  misrepresentation,  the  judge  from  whom 
it  was  obtained  may  discharge  it ;  but  the  question  here  is, 
whether  there  has,  in  fact,  been  a  misrepresentaticHi :  for  I  can- 
not assent  to  the  proposition  that  the  party  was  bound  to  go  into 
all  the  details  that  have  been  suggested,  if  the  result  of  them 
was,  that  he  had  not  £5  available  far  the  proseaition  of  the 
euitj — ^for  that  is  the  meaning  of  the  common  afiSdavit.  If,  in- 
stead of  resting  on  the  usual  short  affidavit,  you  are  to  require  a 
detailed  statement  of  the  part3r's  means,  there  will  be  no  use  in 
allowing  persons  to  sue  in  forma  pauperis,  for  the  expense 
of  the  application  would  prevent  them  from  ever 
^making  it.  Now,  as  to  the  bank  shares,  it  is  clear  that  [*288] 
they  are  not  available ;  for  the  bank  would  have  a  right 
to  retain  them,  and  their  debt  would  only  be  for  the  balance. 
And  if  the  shares  are  liable  to  be  set  off  against  the  debt,  they 
must  be  considered  as  "  in  question  in  the  cause,"  though  not 
expressly  referred  to  in  the  pleadings.  Th^  as  to  his  alleged 
interest  in  his  mother's  estate  :  the  plaintiff  only  says  that  some 
one  has  told  him  that  the  defendant  has  such  an  interest  For 
any  thing  that  appears,  it  may  be  a  mere  shadow. 

Mr.  Walker. — ^If  that  were  so,  the  defendant  might  have  an- 
swered the  affidavit  The  Master  of  the  Rolls  had  to  decide 
npon  the  evidence  before  him. 

The  Lord  Chancellor. — ^No :  the  judge  may  always  call 
tat  farther  evidence.  This  party  may  be  too  poor  to  file  an  affi- 
davit The  consequence  of  a  dispaupering  order  may  be  ex- 
tremely severe,  preventing  a  party  from  making  his  defence. 
If  the  bank  press  for  this  advantage  against  this  poor  man,  I 
will  not  allow  it  without  hearing  what  the  poor  man  has  to 
say. 

Mr.  Teed  then  stating  that  his  client  was  present,  but  that  he 
was  too  deaf  to  be  communicated  with  in  court,  the  motion 
stood  over  in  ovder  that  he  might  confer  with  him  in  private, 
and  state  the  result  of  his  explanation  to  the  court  on  a  fatme 
day. 

YoL.  II.  31 
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[•289]  •Oldpield  v.  CdbBETT. 

1847 :  July  3. 
Retmns  towiiti  of  habeas  oorpna,  when  dinpeied  of,  am  to  be  aoDt  to  the  Raooid 
Qfllee»  and  not  to  be  re-delivend  to  the  officer  whomade  thoaa. 

On  a  motion  by  the  defendant,  in  person,  to  commit  the  keeper 
of  the  Queen's  Prison  for  having,  as  it  was  alleged,  made  a  false 
return  to  a  writ  of  habeas  corpits  sued  out  by  the  defendant,  it 
appeared  that  the  return  was  not  forthcoming,  and,  on  inquiry, 
it  was  found  that  the  practice  was,  when  such  returns  were  dis- 
posed of,  to  deliver  them  back  to  the  officer  who  made  them. 

The  Lord  Chancellor,  reprobated  such  practice,  refening 
particularly  to  the  inconvenience  which  it  was  calculated  to 
produce  in  a  case  like  the  present,  where  the  correctness  of  the 
return  was  afterwards  questioned:  and  his  Lordship  ordered 
that  in  future  all  such  returns  when  disposed  of,  should  be  sent 
to  the  Office  of  Records  and  Writs. 


Sturgeon  v.  Hooker. 

1847 :  Joly  3. 

Tlie  Lord  ChaaoeUor  w3I  not  hear  a  motion  bj  way  of  appeal  fram  an  es  fmrU  or- 
der pnmoimoed  by  another  branch  of  the  court. 

One  of  the  Yice-Chancellors  having  made  an  order  ex  parte 
for  an  injunction,  the  defendant  gave  a  notice  of  motion  before 
the  Lord  Chancellor  to  dischaige  it. 

Mr.  Jamee  Parker ^  in  proceeding  to  open  the  case,  stated  as 
the  ground  of  the  motion  being  made  before  his  Lord- 
[*290]  ship,  that,  though  he  should,  if  necessary,  read  ^ew 
affidavits  filed  since  the  order  below  was  made,  he 
should  also  contend  that  the  affidavits  on  which  thd  order  was 
made,  were  not  sufficient  to  warrant  it :  and  he  refened  to  the 
pnctioe,  on  appeal  motiims,  of  allowing  new  affidavits  to  be 
read. 
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1847^— Staffeon  ▼.  Hoolnr. 

Ths  Lord  Chancbllor. — ^A  motion  to  diacharge  an  ex  parte 
Older  IS  never  considered  an  appeal  from  that  order.  It  is  si^- 
gested  that  the  order  is  erroneous  on  the  affidavits  on  which  it 
was  made;  but  that  would  be  said  in  every  case.  Thisis  anew 
nwcion.    You  must  go  to  the  Yice^yhancellor. 


BUTLIN  V.  MaSTBR8.[1] 

1847 ;  Jaly  7. 

A  Ul  by  a  ynentimuaf,  wm fudit  ^^  caaloamty  payuait ciBd.  in  the  poond  m  all 
landi  and  hooMt  withia  the  paririi,  was,  on  a  i«<hearing»  letafaMd  with  Ubertj  to 
the  plaintiff  to  bring  an  aetion ;  the  Lord  Chancellor  conndexing  that  a  more  proper 
eonne  than  the  one  proposed  to  be  taken  by  the  conrt  below,  of  directing  first  an 
isme  to  try  the  immemoriality  of  the  custom,  and  then  taking  the  opinion  of  a 
eouit  of  law  npoo  the  validity  of  sneh  a  custom ;  the  ease  being  one  m  which  the 
jwisdietion  of  this  court  was  resorted  to  meraly  as  ancillary  to  a  legal  right* 

Si^ggestaoB  as  to  the  propriety,  insodi  cases,  of  going  to  law  first,  to  ascertain  the 
nght,  belbre  filing  the  bill  in  this  conrt. 

Neither  party  to  an  iHoe  directed  by  the  conrt,  it  preclnded,  by  going  to  trial,  from 
afterwards  appealing  against  the  order  by  which  it  was  directed. 

This  was  an  appeal  by  the  defendant  against  a  decretal  order 
of  Tice-Chancellor  Wigram  directing  certain  issues,  one  of 
which  was,  <'  whether  the  plaintiff,  as  vicar  of  the  parish  of  St 
Sepulchre,  was  entitled  to  a  customary  payment  of  6d  in  the 
pound  on  the  yearly  value  of  all  the  houses  and  lands  within 
Ibe  said  parish,  or  any  part  thereof."  The  other  issue  was  in 
the  same  form,  only  pointing  particularly  to  the  houses 
occupied  by  the  defendants :  the  answer,  having  *tra-  [*291] 
versed  the  fact  for  their  being  within  the  parish,  or  the 
titheable  places  thereof. 

The  issues  had  been  tried  and  verdicts  found  for  the  plaintiff. 

The  appeal  now  coming  on  to  be  heard,  a  preliminary  objec- 
ticm  was  taken,  that,  after  issues  directed  by  the  court  had  been 
tiied,  the  imsuccessful  party  could  not  appeal  from  the  order 
them ;  and  a  case  bf  MorrM  v.  Parker  was  lefened 

[I]  Same  ease,  Post  529. 
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ta  aa  now  standing  for  judgment  heiove  the  Lcml  CluiiceUor,  in 
which  the  point  had  been  laised  and  reserved. 

Thb  Lokd  CHiiBrcELLOR. — ^I  remember  Lord  Eldon  raising^ 
the  objection  on  more  occasions  than  one :  bat  I  do  not  see  how 
it  can  be  sustained,  as  the  case  is  not  distinguishable  in  principle 
from  that  of  a  reference  to  the  Master,  in  which  there  is  no 
doubt  that  an  appeal  will  lie  after  the  Master  has  made  his  re- 
port 

Mr.  Romiilff,  Mr.  Eagle^  and  Mr.  Stintan,  for  the  {daintifi% 
then  opened  the  case  upon  the  merits ;  in  the  course  of  which 
they  stated,  that  the  real  object  of  the  court  in  directing  the  is- 
sues was  to  try  merely  the  immemoriality  of  the  allied  cus- 
tomary payment,  leaving  the  legality  of  the  custom,  when  es- 
tablished in  point  of  fact,  to  be  determined  in  a  district  proceed- 
ing ;  and  that  if  the  form  in  which  the  issues  w^^e  directed 
should  appear  to  have  mixed  up  these  two  questions,(a) 
[*292]  it  was  *an  error  for  which  the  learned  Judge  below  was 
not  answerable,  as  the  issues  had  been  settled  by  the 
counsel  out  of  court.  They  added,  however,  that  the  error,  if 
error  there  was,  had  been  set  right  by  the  Judge  at  the  trial,  who 
had  explained  to  the  jury  that  it  was  the  question  of  fact  alone 
that  they  were  to  try. 

In  answer  to  a  question  from  the  court,  after  the  plaintiflTs 
case  was  closed. 

Sir  Francis  Simpkinsan  and  Mr.  Smythe^  for  the  appellant, 
said  that  the  ground  of  the  appeal  was  not  the  form  of  the  i^ 
sues,  but  the  absence  of  any  evidence  to  warrant  them,  and  that 
they  were  prepared  to  contend  that  the  bill  ought  to  have  been 
dismissed. 


(a)  The  Reporter  has  been  informed  that  this  error  in  the  fonn  of  the  mam  mm 
noticed  immedintely  by  the  Yice-ChanceHor  on  the  eaae  commg  bsek  to  him  upon  a 
motion  made  by  the  defendants  for  a  new  tiiaf,  and  that  he  refused  the  moCioa  vn* 
leas  the  form  of  the  issne  were  amended,  which  could  not  be  done  without  rehearing 
the  cause*  at  the  same  time  suggesting,  that  if  it  was  to  be  reheaid,  it  had  better  be 
oanM  at  once  beftyrs  the  Lord  C*hancelIor. 


OASES  IN  CHANOERir.  Ml 

1847.— Bntlin  ▼.  Mait«n. 

Thb  Lord  Chancellor. — ^I  will  throw  out  my  present  opin* 
ion  now,  and  if  you  ask  any  thing  more  than  I  am  prepared  to 
gire  you,  I  will  hear  you.  I  cannot  reject  the  consideration  that 
the  jury  have  found  for  the  plaintiff,  though  the  verdict  is  not 
formally  before  me,  so  far  as  to  dismiss  the  bill  at  once ;  but  I 
think  the  case  has  miscarried  from  the  beghming.  The  plain- 
tiff's  case  is  not  founded  on  a  common  law  right :  for  the  pay- 
ment which  he  claims  is  in  respect  of  houses  and  lands,  as  to 
which  no  tithe  or  other  payment  is  ordinarily  due.  It  is  founded 
on  a  special  custom.  Now  the  court  has  directed  an  issue  to 
try  whether  the  plaintiff  is  entitled  to  the  customary  pay- 
ment which  is  claimed :  but  that  is  the  whole  ^question  [*293] 
in  the  suit ;  which  is  thus  referred — law  as  well  as  fact 
— ^to  the  jury.  That  mode  of  directing  the  issue  was  calculated 
to  confuse  the  mind  of  the  jury.  It  is  no  answer  to  that  to  say 
that  the  Judge  took  pains  to  put  to  the  jury  the  real  question 
which  it  was  intended  to  try ;  because  the  record  will  remain, 
and  it  will  be  impossible  hereafter,  when  the  question  of  law 
comes  to  be  investigated,  to  treat  the  verdict  of  the  jury  upon 
this  issue  as  a  finding  upon  the  question  of  fact  alone. 

The  proper  course,  where  the  equitable  jurisdiction  is  merely 
ancillary  to  a  legal  right,  is  to  withhold  the  exercise  of  that 
jurisdiction  until  the  legal  right  has  been  established.  And  it  is 
a  very  awkward  course  to  send  the  case  first  to  a  jury  upon 
matter  of  fact  and  then  to  the  court  upon  a  matter  of  law,  in- 
stead of  putting  the  legal  right  of  the  party  at  once  into  a  train 
of  investigation.(a) 

I  think,  in  this  case,  the  proper  course  will  be  for  the  cause  to 
stand  over,  with  liberty  to  the  plaintiff  to  bring  such  action  as 
he  may  be  advised. 

1  cannot  but  observe  that,  if  in  this  and  similar  cases,  whether 

(a)  See  and  dirtingraUi  Mahme  ▼.  Malone,  8  CI.  &  Fin.  179,  when  the  plaintiff*! 
title  was  an  eqoitable  one,  thongli  depending  upon  the  fact  of  heinhip  In  the  eaae 
of  faiUi  qmm  Hmet,  the  oonrt  it  in  the  habit  of  directing  an  ianie  of  mixed  fact  and 
law,  aa,  whether  the  contemplated  act  will  or  may,  if  completed,  operate  to  the 
iuiage  and  injury  of  the  plaintiff  Blaktmare  ▼.  Tke  OlamerganMrt  CanmL  C9^ 
t  My.  9l  Keeoe,  154 ;  JDmmm  t.  Ftiowt  5  Hare,  415,  (aiBrmcd  on  appeal,  Jnly, 
1847.) 
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of  patent  rights  or  otheirs,  depending  upon  a  legal  right,  the 
parties  went  to  law  at  once,  where  they  ultimately  must  go,  in- 
stead of  coming  here  in  the  first  instance,  where  the  jurisdictioa 
is  merely  ancillary  to  the  legal  right,  a  great  deal  of  ezpenae 
might  be  saved. 


[*294]  *DuNNiNO  V.  Hards. 

1847 :  JiUy  7. 

The  vmatl  direction  in  decrees  in  erediton'  suits,  that  the  crediton  shall,  befiirs  they 
are  admitted,  contribnte  their  proportion  to  the  expenses  of  the  suit,  does  not  pro- 
Tent  the  coort,  on  farther  directions,  if  the  ease  warrants  it,  from  ordering  the 
plaintiff  to  pay  all  the  costs  of  the  soit  Bnt  if  the  soit  be  any  thing  more  than  m. 
mere  creditor's  suit,  the  direction  for  contribntion  ought  to  be  limited  to  the  oosla 
of  that  part  of  the  suit  in  which  all  the  crediton  have  a  common  interest  with  the 
plaintiffi. 

This  was  a  suit  for  the  administration  of  the  estate  of  James 
Hards  deceased,  who  had  been  the  sole  acting  executor  of  the 
will  of  one  Loder,  who  died  in  1810,  having  by  his  will  be- 
queathed a  legacy  of  £860  to  his  executors,  in  trust  to  invest  it 
in  government  securities,  and  to  pay  the  dividends  to  Mrs.  Dun* 
ning  for  her  separate  use  for  life,  and  the  principal  on  her  death 
to  her  children. 

James  Hards  had  during  his  lifetime  regularly  paid  to  Mrs. 
Dunning  the  income  of  the  legacy,  as  if  it  had  been  duly  in* 
vested.  On  his  death,  however,  in  1838,  it  was  discovered  that 
it  had  never  in  fact  been  invested ;  but  there  was  found  among 
his  papers  a  policy  of  insurance  which  he  had  effected  in  1820, 
on  the  life  of  Mrs.  Dunning  for  £260,  and  on  which  he  had 
regularly  paid  the  premiums  up  to  the  time  of  his  death. 

The  bill,  which  was  filed  by  Mrs.  Dunning  and  her  children, 
on  behalf  of  themselves  and  all  other  unsatisfied  creditors  of 
James  Hards  who  should  come  in,  &c.,  insisted  that  the  plain- 
tiffs were  entitled  to  stand  as  creditors  against  the  estate  of  James 
Hards,  for  the  value  of  so  much  stock  as  might  have  beea  pur- 
chased with  the  £260  at  the  expiration  of  a  year  after  Loder's 
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death ;  and  that  they  were  also  entitled  to  a  lien  on  the  policy 
in  part  satisfaction  of  that  demand,  and  it  pra3red  relief  accord- 
ingly. 

In  support  of  the  claim  of  lien,  the  plaintiffs  relied  on  two 
letters  written  in  1812,  by  James  Hards  to  Mrs.  Dun- 
Ding's  husband,  in  answer  to  some  application  which  *the    [*296] 
latter  had  made  respecting  the  pa3nnent  of  his  wife's 
dividends. 

In  the  first  of  those  letters  was  the  following  passage :  <<  In 
future  the  interest  will  be  due  on  the  11th  of  June  and  11th  of 
December,  subject  to  a  legacy  duty  which  will  be  deducted  ac- 
coiding  to  the  age  of  Mrs.  Dunning.  Remember  me  to  her,  and 
say  I  will  thank  her  to  send  me  her  age  as  soon  as  convenient.'' 
In  the  second  letter,  -vi^hich  was  written  about  a  week  after, 
though  he  referred  incidentally  to  the  legacy  as  having  been  in- 
vested a  year  ago,  and  repeated  that  his  reason  for  asking  the 
age  of  Mrs.  Dunning  was  the  legacy  duty,  he  spoke  of  having 
given  instructions  to  his  solicitor  <<  to  prepare  a  bond  to  be  given 
to  the  other  trustees." 

The  defendant,  who  was  the  son  and  only  acting  executor  of 
die  will  of  James  Haids,  in  his  answer,  after  stiyfing  that  he  had 
found  die  policy  among  his  father's  papers  after  his  death,  said, 
that  he  did  not  know  what  was  his  father's  object  in  effecting  it, 
but  that  if  the  matters  stated  in  the  biQ  respecting  the  legacy  of 
£250  were  true,  he  thought  it  probable  that  the  policy  was 
effected  to  secure  that  sum  for  the  children.  The  answer  also 
stated,  that  the  assets  of  James  Hards  were  not  sufficient  for  ttie 
pa3nnent  of  his  specialty  creditors ;  and  that  not  only  had  the 
plaintiffs'  solicitor  been  so  informed  by  the  defendant's  solicitor 
before  the  bill  was  filed,  but  an  offer  had  at  the  same  time  been 
made,  with  the  sanction  of  the  specialty  creditors,  to  give  up  the 
policy  to  the  plaintiffii,  in  part  satisfaction  of  the  demand,  if 
they  would  forbear  from  instituting  the  suit ;  but  that  the  offer 
had  been  refused,  the  plaintiffs'  solicitor  observing,  that  if  the 
estate  was  insolvent,  the  plaintiffs  would  get  their  costs  at  all 
events,  and  it  was,  therefore,  for  the  interest  of  the  specialty 
cieditors  to  settle  with  them  at  once. 

*At  the  hearing  of  the  cause  before  Yice-Chancellor    [*296] 
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Knight  Bruce,  his  honor  made  a  decree  according  to  the 
prayer  of  the  bill,  including  a  declaration  that  the  policy  had 
been  appropriated  by  James  Hards  as  a  security  to  the  children 
for  the  legacy  of  £260,  and  also  mcluding  the  usual  direction 
in  creditors'  suits,  that  the  creditors  who  should  come  in  should, 
before  they  were  admitted,  contribute  to  the  plaintifEs  their  pro- 
portion of  the  expenses  of  the  suit :  subject  to  which  direction 
the  costs  of  the  suit  were  reserved. 

Against  that  declaration  and  that  direction  the  defendant  ap- 
pealed. 

Mr.  Ru89eU  and  Mr.  Southgaie^  for  the  appellant,  contended, 
as  to  the  declaration,  that  there  was  nothing  in  evidence  to  war- 
rant it ;  and,  as  to  the  direction  for  contribution  to  the  expenses, 
HmX  though  commonly  inserted  in  decrees  in  creditors'  suits,  it 
was  not  applicable  to  a  case  in  which,  if  the  Sssets  should  turn 
out,  as  alleged  in  the  answer,  insufficient  for  the  payment  of  the 
apecialty  debts,  the  defendant  would  be  entitled  on  further  di- 
rections, to  show  from  the  answer  that  notice  of  that  fact  had 
been  given  to  the  jdaintiffs,  and,  thereupon,  to  ask  that  they 
might  pay  the  costs  of  the  saii ;  that,  at  all  events,  such  a  di- 
rection was  applicable  only  to  suits  which  were  for  the  general 
benefit  of  the  creditors,  and  not  to  one  like  this,  in  which  the 
principal  object  of  the  suit,  viz.,  the  claim  of  lien,  was  one  in 
which  the  general  body  of  the  creditors  had  not  only  no  com- 
mon interest,  but  an  interest  diiectly  opposite  to  that  of  the 
plaintiffi. 

Mr.  BoU  and  Mr.  Craig^  for  the  respondents,  contended  that 
the  second  letter  amounted  to  a  promise  of  a  security 
[*297]  for  the  legacy,  and  that  although  it  was  *not  such  a 
security  as  was  actually  effected,  still,  considering  the 
identity  of  the  sum  insured  by  the  policy  with  the  amount  of 
the  legacy,  and  the  fact  that  James  Hards  had  no  other  insurable 
interest  in  Mrs.  Dunning's  life,  except  that  which  his  obligation  to 
replace  the  legacy  gave  him,  the  court  was  justified  in  connect- 
ing the  policy  with  the  promise,  and  treating  the  two  together 
as  an  effectual  appropriation  of  the  policy  to  secure  the  l^acy. 
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As  to  the  other  point,  they  insisted  that  the  clause  was  in- 
TariaUy  inserted  in  all  decrees  in  creditors'  suits,  and  that  it  did 
not  pie^ent  the  eourt,  on  further  directions,  from  making  such 
<iKder  as  to  costs  as  it  might  think  fit. 

Thr  Lokd  Chancellor. — ^It  is  quite  clear  that  there  is  not 
enough  to  support  the  declaration  in  the  decree,  as  to  the  appro- 
priation of  the  policy,  though  I  think  there  is  enough  to  raise 
matter  of  inquiry*  There  is  nothing  but  an  obligation  to  pay, 
and  a  policy  effected  for  £260,  payable  on  the  death  of  the  ten- 
ant for  life.  That  would  provide  a  fund  for  the  children,  but 
not  for  the  wife.  It  is  said  an  investment  was  promised,  but 
it  was  an  investment  for  the  security  of  the  mother  as  well  as 
of  the  childien :  whereas  this  security  is  rather  to  her  prejudice. 
At  the  same  time  one  cannot  but  suspect  that  the  effecting  the 
poUcy  had  some  connection  with  the  breach  of  trust.  What  he 
leally  meant  was,  probably,  to  provide  in  that  way  a  fund  for 
repaying  the  money  which  he  did  not  expect  to  have  the  means 
of  repaying  in  any  other  way.  However,  if  the  plaintiffs  wish 
for  an  inquiry,  I  cannot  refuse  it ;  but  it  must  be  at  their  ex- 
pense, for  if  there  be  any  further  evidence,  it  ought  to  have  been 
brought  forward  before  the  hearing. 

*Mr.  Russdl  having  then  replied  on  the  question  of  [*2981 
contribution  to  costs. 

The  Lord  Ghancellor  said :  It  certainly  is  rather  an  in- 
ec»venient  course  to  direct  the  creditors  to  contribute  to  the  costs, 
as  the  condition  of  proving  their  debts,  when  after  all  it  may 
tnm  out  that  the  plaintiffs  are  liable  to  pay  them  all.  But  yet 
as  the  practice  in  that  respect  appears  to  be  settled,  I  should  not, 
on  the  ground  of  that  inconvenience,  disturb  it,  in  an  ordinary 
case  of  a  mere  creditors'  suit  In  Ais  case,  however,  a  large ' 
part  of  the  suit  has  nothing  to  do  with  the  creditors  generally. 
The  plaintiffs  sue  as  creditors,  it  is  true,  but  also  for  something 
independent  of  their  claim  as  creditors.  It  seems  hard  in  such 
a  ease  to  make  the  creditors  contribute  to  the  expenses  of  the 
whole  salt.  Justice  seems  to  require  that  so  much  of  the  costs 
as  have  beeii  occasioned  by  Ae  claim  of  lien  should  be  except 
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ed.    Let  that  part  of  the  decree,  tbeiefoie,  stand  with  that  qiiali«- 
fication. 

As  to  the  other  point,  the  declaration  will  be  struck  out,  and, 
in  lieu  of  it,  there  will  be  an  inquiry,  at  the  expense  of  the 
plaintiffs,  whether  they  or  any  of  them  are  entitled — ^I  doubt 
whether  "appropriation"  would  be  the  correct  term — whether 
they  are  entitled  to  the  policy  of  £260  as  a  security  for  or  in 
satisfaction  of  the  sum  of  J&260  bequeathed  to  the  jdaintiff  Mrs. 
Dunning  for  life,  with  remainder  to  her  children. 


[*899]    *In  the  Matter  of  Sir  James  Lanoh am,  a  Lunatic 

1847:  JnlyS. 

A  oommittMi  who,  hsTing  been  authorised  by  the  eonrt  to  expend  a  oeitam  ram  in 
raboildins  a  lannhonse,  expended  half  aa  iniioh  agam  in  bofldfaig  one  of  laiger  mm 
on  a  difierent  eile,  was  not  allowed  the  excew ;  althoagfa,  what  he  had  done,  ap- 
peared to  be  beneficial  to  the  eetate. 

By  an  order  made  in  this  matter  in  July  1842,  the  Master^ 
report  was  confirmed,  approring  of  an  outlay  of  700/.  for  rebuild- 
ing a  certain  farm-house  on  the  lunatic's  estate,  which  was  set- 
tled to  the  use  of  him  for  life,  with  remainder,  in  default  of  his 
issue  (of  which  there  was  none,)  to  his  brother  for  life,  with  re* 
mainder  to  his  issue  in  tail ;  and  liberty  was  given  to  the  brother, 
who  was  committee  of  the  estate,  to  enter  into  a  contract  ac- 
cordingly. 

Subsequently  to  that  order  the  committee,  conceiving  that  it 
would  be  beneficial  to  the  estate,  instead  of  rebuilding  the  farm- 
house, as  originally  proposed,  on  the  old  site,  to  build  a  laiger 
one  in  a  more  central  position,  with  a  view  to  enlarge  the  fami 
by  the  addition  of  some  adjacent  lands,  entered  into  a  contract 
for  the  erection  of  such  larger  house,  the  expense  of  building 
which  having  amounted  to  1062/.,  he  present^  a  petition  to  be 
allowed  that  sum,  instead  of  the  7001.  in  passing  his  accounts ; 
and  a  reference  was  made  to.the  Master  to  inquire  whether  the 
larger  sum  was  a  proper  expenditure  and  beneficial  to  the  lu- 
natic's estate,  and  wheAer  it  ought  to  be  allowed.    The  Mastor 


CASES  IN  GHANGERT.  899 

1847.-— In  n  Tiwnghftm. 

eotified  in  the  affiimatiye ;  aetdng  forth,  in  aupport  of  his  opin- 
ion, the  affidavits  of  seveTal  respectable  surveyors,  who  stated 
among  other  things,  that  the  building  of  the  house  on  the  al- 
tered site  would  dispense  with  the  necessity  of  repairing  certain 
other  buildings  on  the  farm,  for  which  901.  had  been  specially 
allowed  by  the  order  of  July  1842. 

*Mr.  Baeon  now  appeared  in  support  of  a  petitimi  to    [*300] 
confirm  that  report,  and  stated  that  the  presumptive  next 
of  kin  of  the  lunatic  were  desirous  that  the  estate  should  be  pro- 
perly kept  up,  and  that  they  approved  of  what  had  been  done  as 
conducive  to  that  end. 

The  Lord  Chancellor  refused  to  allow  any  thing  beyond 
the  7002.  and  the  90/.  allowed  by  the  former  order,  sayixkg  that 
it  was  useless  to  apply  to  the  court  to  sanction  expenditure  for 
the  repairs  of  a  lunatic's  estate,  if  conmiittees  were  to  disregard 
the  directions  given,  and  then  come  to  the  court  to  sanction  that 
disregard  of  its  order.  This  was  an  extreme  case :  the  court 
had  given  the  committee  leave  to  enter  into  a  particular  contract, 
and  he  took  upon  himself  to  enter  into  quite  a  different  one,  in- 
volving much  greater  expense.  Such  conduct  was  setting  the 
court  at  defiance.  He  should  therefore  allow  nothing  beyond 
the  sums  he  had  mentioned,  and  refuse  the  costs  of  this  petition. 


*Lbnaoham  and  Wife  v.  John  Smith  and        [*301] 

Hart  Smith. 

1847:  Jiiiie4w 

A  party  entitled  to  a  moiety  of  an  aecertained  ftind  cannot  maintain  a  rait  for  pay- 
ment of  hie  ihare  without  making  the  penon  entitled  to  the  other  moiety  a  party* 
if,  owing  to  a  breach  of  tmit,  the  whole  fund  if  not  forthcoming.    Semble : 

And  the  dednon  in  Perry  t.  KnoUt  (5  Beav.  d93»)  to  the  contrary  disapproved. 

This  was  an  appeal  from  an  order  of  the  Vice-chancellor  of 
England,  overruling  a  general  demurrer,  by  the  defendant,  Mary 
flmtth,  to  the  bilL 
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The  bill  stated  in  substance  that  Mrs.  Leoaghan  and  Mary 
Smith  became  entitled  on  the  death  of  their  mother  in  1846  to 
the  residue  of  a  testatrix's  estate  in  equal  moieties.  That  tli3 
residue  had  been  ascertained  many  years  before  and  invested 
by  the  executors  in  the  purchase  of  a  sum  of  270(K.  stock  :  but 
that  by  a  breach  of  trust  on  their  part,  it  had  been  transferred 
into  the  name  of  the  defendant  John  Smith,  who  was  the  father 
of  the  plaintiflf  and  Mary  Smith,  and  that  he  had  in  the  ]rear 
1837  sold  it  out  and  converted  the  proceeds  to  his  own  use* 
The  bill  then  stated  that  the  surviving  executor  of  the  testatrix 
had  died  intestate,  and  that  Mrs.  Lenaghan  had  taken  out  ad* 
ministration  de  bonis  non  to  her  (the  testatrix's)  estate.  And  it 
charged  that  the  plaintiffs  had,  by  the  means  aforesaid,  become, 
and  were  now  in  right  of  Mrs.  Lenaghan,  entitled  to  receive  from 
John  Smith  the  amount  that  the  270U/.  stock  would  have  sold 
for  at  their  mother's  death,  or  to  call  upon  him  to  purchase  that 
amount  of  stock  in  the  name  of  Mrs.  Lenaghan,  as  the  personal 
representative  of  the  testatrix ;  and  it  prayed  a  declaration  and 
decree  against  John  Smith  accordingly. 

Mr.  Cooper  and  Mr.  MarshaUj  for  the  appellant,  ar- 
P802]  gued,  that  as  it  appeared  fiom  the  statements  of  the  *biU 
that  the  fund  had  ceased  to  be  assets,  and  had  become 
a  trust  fund  before  the  alleged  breach  of  trust  took  place,  the 
plaintiff,  Mrs.  Lenaghan,  in  her  character  of  personal  represen- 
tative of  the  testatrix  had  nothing  to  do  with  it,  and  therefore 
that  it  was  only  as  cestui  que  trust  of  a  moiety  that  she  could 
be  entitled  to  any  relief,  and  for  that  purpose  Mary  Smith  was 
not  a  necessary  party ;  it  having  been  decided  by  the  Master  of 
the  Rolls  in  a  case  precisely  similar,  that  a  suit  might  be  main- 
tained for  a  breach  of  trust  in  respect  of  an  ascertained  fund 
by  a  party  entitled  to  a  moiety  thereof  without  making  the  per- 
son entitled  to  the  other  moiety  a  party  \  Perry  v.  Knott.{a) 

Mr.  Stuart  and  Mr.  Biltcn  appeared  for  the  respondent,  but 

The  Lord  Chancellor,  without  hearing  them,  said  he  could 

(a)  5  Beav.  993. 
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not  help  doubting  the  accuracy  of  the  report  of  Perry  v.  Knott 
npcHi  this  point,  as  the  Master  of  the  Rolls  was  represented  to 
hare  treated  the  case  as  identical  with  Smith  v.  Snow^{a)  in 
which  the  fund  was  still  in  existence  and  forthcoming ;  whereas 
IB  Perry  v.  Ktwtt,  as  in  the  present  case,  it  had  been  made 
away  with  by  the  trustees ;  and  under  these  circumstances  the 
claim  could  not  be  treated  as  a  claim  to  a  ^'distmct  aliquot  part 
of  a  distinct  sum ;"  for  non  constat  that  the  trustee  was  of  ability 
to  make  it  good ;  and  then,  if  one  cestui  que  trust  were  allowed 
10  file  a  bill  without  making  the  other  a  party,  he  might  sweep 
away  all  the  property  that  was  available  for  the  purpose,  and 
leave  nothing  for  the  other,  who  might  perhaps  be  an  in£Emt 
For  which  reason,  his  Lordship  said,  if  the  point  ever  came  be- 
fore him  for  decision,  in  a  case  where  there  had  been  a 
breach  of  trust,  and  the  whole  fund  was  not  'forthcoming  [*303] 
he  should  not  act  upon  the  authority  of  Perry  v.  Knott, 
In  the  present  case,  however,  it  was  not  necessary  to  decide  it, 
because  the  plaintiffs  sought  restitution,  in  their  representative 
character,  of  the  whole  fund,  and  not  merely  of  the  moiety  to 
which  they  were  beneficially  entitled. 

lb.  Cooper  suggested  that  as  the  appellant  had  been  misled 
by  the  case  of  Perry  v.  Knotty  there  ought  to  be  no  costs  of  the 
appeal. 

The  Lord  Changsixob. — ^It  does  not  turn  on  Perry  v.  Knott. 
The  costs  must  follow  the  ordinary  rule. 


Wynne  v.  Styan. 

1847:  JnlySCaS. 

Itie  ptnonal  repreBsntative  of  •  deceased  tenant  for  life  of  a  mortgaged  estates  i*  not 
a  nnci— uy  party  to  a  bill  by  the  mortgagee  againit  the  remainderman,  although 
pray  payment  of  an  anear  of  mteieit  whieh  aoemed  dnring 


(•)  3  Madd.  10. 
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Where  a  moitgafee  ie  abo  tenant  for  life  of  the  mortgafed  estate,  tiie  Statute  of 
limitationB  does  not  begin  to  mn  againit  the  mortgaged  title,  ontil  his  death,  and 
the  fame  role  applies  where  the  mortgagee  ie  a  tenant-in-common  with  othen,  of 
the  mortgaged  estate. 

Form  of  israes  directed  in  a  fbreeloenre  suit  to  ascertain  whether  a  mortgage  deed 
fbrty-five  years  old  had  ever  onhsisted  as  a  security,  and  if  so,  whether  it  had  been 
satiified. 

This  was  an  appeal  by  several  of  the  defendants  fiom  a 
decretal  order  of  yice-Chancellor  Eiiight  Bruce  directing  certain 
issues. 

The  plaintiff  was  the  executor  and  residuary  legatee  of  Mar- 
gared  Styan,  who  was  herself  the  co^xecutrix  with  her  sister 
Elizabeth  of  another  sister,  Mrs.  Wynne,  who  died  in  181 1 ;  and 
the  object  of  the  suit  was  to  enforce  an  equitable  mortgage  al- 
leged to  have  been  created  by  Mrs.  Wynne  by  an  indenture  da- 
ted in  1802,  for  securing  to  her  sister  Elizabeth  the  sum  of  50002. 

and  interest 
[*304]  *The  mortgaged  estate  was  devised  by  Mrs.  Wynne 
to  her  two  sisters  Margaret  and  Elizabeth  for  their  joint 
lives,  and  the  life  of  the  survivor,  with  remainder  to  the  defend- 
ant M.  Styan  with  remainder  to  the  defendant  J.  Styan,  with 
other  remainders  over.  Elizabeth  had  died  in  1830,  and  Mar- 
garet in  1837 ;  and  the  bill  represented  that  the  plaintiff  was 
ignorant  of  the  existence  of  the  mortgage  deed  until  1842,  when 
he  discovered  it  accidentally  in  a  box  of  miscellaneous  papers 
relating  to  the  property  of  the  three  sisters ;  who,  it  appeared, 
had  lived  together  from  a  short  time  after  the  date  of  the  in- 
denture until  the  death  of  Mrs.  Wynne,  and  the  two  survivors 
of  whom  had  lived  together  fiom  that  time  until  the  death  of 
Elizabeth. 

The  defendants  by  their  answer  put  the  plaintiff  to  the  proof 
of  the  indenture  ever  having  been  delivered  by  Mrs.  Wynne, 
suggesting  that  about  the  time  at  which  it  bore  date,  certain 
family  arrangements  were  made  between  the  sisters,  which  ren- 
dered it  probable  that  the  deed  was  executed  provisionally  only, 
and  that  the  sum  which  it  was  intended  to  secure  was  at  that 
time  paid  off  out  of  other  funds,  and  that  the  indenture  had  ac- 
cordingly never  been  delivered  or  intended  to  be  acted  on.  They 


GASES  IN  CHANCERY.  364 

1847.— Wynne  ▼.  Styan. 

alflo  relied  on  the  Statutes  of  Limitations  and  oa  fhe  piesump> 
lion  of  satisfiBu:tion. 

There  was  no  evidence  of  the  bond  ever  having  been  recognized 
by  any  of  the  three  sisters :  and  it  was  proved  that  Margaret, 
in  taking  out  probate  of  her  sister  Elizabeth's  will,  swore  her 
personal  estate  under  500/.,  which  circumstance  was  relied  upon 
as  showing  that  the  indenture,  if  it  had  ever  been  in  force,  had 
before  that  time  been  satisfied. 

At  the  hearing  of  the  cause,  the  Yice-Chancellor  di- 
rected six  issues.  1st  YiThether  Elizabeth  ever  ^released  [*3U5] 
the  mortgage  debt  or  any  part  thereof  during  her  life- 
time. 2nd.  Whether  the  mortgage  debt  or  any  part  thereof  re- 
mained due  at  the  death  of  Mrs.  Wynne.  3rd.  Whether  it  was 
unsatisfied  at  the  death  of  Elizabeth.  4th.  Whether  it  was  un- 
satisfied at  the  death  of  Margaret.  5th.  Whether  the  deed  was, 
at  the  time  of  the  death  of  Elizabeth,  in  the  custody  or  power 
of  Elizabeth  and  Margaret  as  executrixes  of  Mrs.  Wynne. 
6tb.  Whether,  at  the  time  of  the  death  of  Elizabeth,  the  deed 
was  in  the  custody  or  power  of  Elizabeth,  as  creditor  or  mort- 
gagee thereunder. 

Before  the  cause  came  on  to  be  reheard,  the  first  tenant  for 
life  of  the  equity  of  redemption,  M.  Styan,  died,  and  on  its  now 
coming  on, 

Mr.  Swanstan  and  Mr.  Busk^  for  the  appellants,  objected,  that, 
if  the  plaintifb  intended  to  ask  for  interest  for  the  six  years 
prior  to  the  filing  of  the  bill,  M.  Styan's  personal  representative 
was  a  necessary  party,  as  the  defendants  would  be  entitled  tu 
reimburse  themselves  out  of  his  estate  whatever  interest  they 
should  be  decreed  to  pay,  which  had  accrued  during  his  occu- 
pation of  the  mortgaged  premises. 

The  Lord  Chancellor. — ^The  plaintiff's  remedy  is  against 
the  mortgaged  estate,  and  he  has  nothing  to  do  with  any  adjust- 
ment of  accounts  between  the  defendants  and  the  representatives 
of  the  deceased  tenant  for  life.  They  are,  therefore,  not  neces- 
sary parties. 

As  to  the  effect  of  the  Statute  of  Limitations,— The  counsel 
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for  the  plaintiff  relied  on  Rajferiff  v.  King^a)  and  Bturrdl  v. 
Lord  Bgremont,{b) 

*The  Lord  Chancellor. — ^It  is  clear  that  where  the  [*306] 
mortgagee  is  alone  in  the  receipt  of  the  rents  of  the  mort- 
gaged estate,  the  statute  does  not  run ;  and  I  think  the  same  princi- 
ple must  apply  when  the  mortgagee  is  only  tenant  in  common  of 
the  equity  of  redemption  :  for  a  tenant-in-common  is  entitled  to  re- 
ceive the  whole  of  the  rent,  subject  to  account  with  his  co-tenant 
That  ¥iew  of  the  case  is  confirmed  by  the  fact,  that  one  tenant- 
in-common  of  the  equity  of  redemption  may  redeem ;  which  as- 
sumes thal|.  as  against  an  incumbrancer,  one  is  entided  to  the 
whole. 

As  to  the  issues, — ^It  was  contended,  on  the  part  of  die  appel- 
lants, that  the  absence  of  all  evidence  as  to  the  custody  from 
which  the  deed  was  produced,  was  fatal  to  the  plaintiff's  case ; 
and  that,  at  all  events,  the  original  subsistence  of  the  security 
ought  not  to  have  been  assumed,  as  it  had  been  by  the  Tice- 
Chancellor  in  the  issues  he  had  directed.  It  was  further  in- 
sisted that  the  issues  were  unnecessarily  numerous,  and  that  the 
defendants  were  prejudiced  by  the  direction  that  they  should  be 
plaintiffs  on  the  trial  of  them,  as  it  would  throw  on  them  the 
task  of  establishing  the  affirmative,  which  ought  rattier  to  be 
thrown  on  the  plaintiff  in  the  suit ;  and  Mercer  v.  W(My{c)  was 
referred  to.  On  the  other  hand,  it  was  said  that  that  direction 
had  been  given  as  a  benefit  to  the  defendants,  in  order  that  they 
might  have  the  right  of  reply. 

The  Lord  Chancellor. — It  is  quite  clear  that  the  court  has 
not  information  enough  to  act  upon  at  present,  and,  there- 
[*307]  fore,  that  *some  issue  must  be  directed.  And  I  think  it  is 
desirable  that  there  should  be  separate  issues,  applicable 
to  the  time  of  the  death  of  the  three  sisters  respectively,  because 
the  situation  of  the  parties  differed  at  those  three  perioda  But 
it  certainly  ought  not  to  be  assumed,  as  it  appears  to  be  by  the 
issues  directed  by  the  Yice-Chancellor,  that  the  mortgage  debt 

(«)  1  Kmb,  60L  (h)  7  Benv.  906.  (c)  5  Q.  B-  B«^  46L 
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ever  was  due :  and  I  think)  moreover,  that  the  issues  which  he 
has  directed  are  unnecessarily  numerous.  The  first  is  included 
in  the  second ;  and  the  fifth  and  sixth  are  mere  matters  of  evi- 
dence. Three  issues  would  embrace  the  whole — Whether  the 
deed  was  a  subsisting  security  for  the  sum  of  30002.,  or  any  part 
thereof;  first,  at  the  death  of  Mrs.  Wynne ;  secondly,  at  the 
death  of  Elizabeth ;  and,  thirdly,  at  the  death  of  Margaret.  And, 
as  the  defendant  is  now  desirous  of  waiving  the  benefit  which 
it  was  intended  to  give  him,  by  making  him  plaintiff  at  the  trial, 
let  that  direction  be  omitted. 


Henderson  v.  Eason*  [*308] 

1847:  May. 

WlMlher  one  tenant-in-common  of  a  farm  who  has  alone  ocenpied  and  coltiyated  ii| 

if  liaUe,  independently  of  contract,  to  accodnt  with  his  co-tenant  for  a  moiety 

of  the  profits,  <2au»rA 
An  ezeeotor  who  had  beett  tenant-in-  common  With  his  testator  of  a  form  which  the 

Jatter  had  alone  cultivated,  claiming  to  be  a  creditor  of  the  estate  for  a  moiety  of 

the  profits,  the  court  directed  an  action  to  be  brought  to  try  the  rig^t 

Under  a  decree  for  taking  the  common  accounts  of  a  testa- 
Unt^s  estate,  the  defendant,  the  executor,  claimed  to  retain  £900 
as  the  amoimt  of  a  moiety  of  the  profits  made  by  the  testator 
from  the  cultivation  of  a  farm,  of  which  he  and  the  defendant 
were  tenants  in  conmion,  but  which  had  been  occupied  by  the 
testator  alone,  for  several  years  previous  to  his  death. 

The  Master  having  allowed  the  claim^  exceptions  were  taken 
to  his  report,  but  were  overruled  by  the  Yice-Chancellor  of  Eng- 
land^   The  plaintiffs  appealed. 

Mr.  Anderdon  aM  Mr.  Bagshaioe,  in  support  of  the  appeal, 
relied  on  BfMahon  t.  BurcheUy{a)  as  conclusive  in  their  favor. 
They  also  referred  to  Wheeler  v.  Horne{b)  and  Siurton  v.  Rich 
ardsan.{c) 

(«)  Ante,  p.  137.  (b)  WiUes,  308.  (e)  13  Mees  &  W.  17. 
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Mr.  Woad^  contra^  took  a  distinction  between  the  occupatioa 
of  a  house  which  yielded  no  profit,  unless  it  were  let  to  a  tenant, 
and  the  occupation  of  a  farm,  from  the  cultivation  of  which 
profits  were  derived  beyond  the  mere  benefit  of  occupation ; 
contending,  that,  if,  in  a  case  of  the  latter  kind,  one  tenant  in 
common  received  all  the  profits,  it  was  the  same  thing,  and 
equally  within  the  statute  of  Aime,(a)  as  if  he  •  had  received 
rent 

In  answer  to  an  inquiry  from  the  court,  whether  there  was  any 
express  decision  at  law  to  that  effect,  Mr.  Wood  stated  that  he 
did  not  know  of  one. 

[*309]  *The  Lord  Chancellor. — If  the  right  which  is 
claimed  by  the  defendant  exists  at  all,  it  must  be  under 
the  statute ;  for  the  case  of  Wheeler  v.  Home  clearly  shows 
that  there  is  no  such  right  at  common  law ;  and  as  the  only 
remedy  which  the  statute  gives  is  an  action,  it  is  clear  that  there 
is  no  right  to  reUef  in  equity,  unless  the  case  be  one  in  which 
such  an  action  would  lie.  And,  as  it  appears  that  there  is  no 
precedent  of  an  action,  in  such  a  case  this  court  will  not  allow 
the  claim,  imtil,  at  least,  the  party  has  established  his  right  at 
law.  The  proper  course,  therefore,  will  be,  to  direct  an  action  to 
be  brought,  in  which  the  defendant,  the  executor,  will  be  the 
plaintiff,  and  the  plaintiffs  here  defendants,  they  admitting,  for 
the  purpose  of  the  action,  that  they  are  executors. 

It  is  the  more  necessary  to  adopt  that  course  in  this  case,  be- 
cause the  facts  which  raise  the  question  are  not  regularly  before 
the  court  upon  the  Master's  report,  but  upon  affidavits  only, 
which,  at  this  stage  of  the  suit,  could  only  be  admitted,  as  evi- 
dence, by  consent ;  and  I  observe,  that  some  of  the  parties  ben- 
eficially interested  are  infants.(a) 

(a)  4  Ann.  c.  16,  0.  37. 

(a)  In  conMquence  of  the  facts  not  being  Bofficiently  itated  in  the  report  to  admit 
of  this  question  being  discussed  in  the  ordinary  way,  upon  exceptions,  it  had  been 
raised  in  the  court  below  by  a  petition  in  the  nature  of  exceptions,  supported  by  affi- 
davits. 


V 
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*Glabcott  V.  Lang.  [*310] 

1847:  July  10,  14,17. 

If  a  bin  makea  a  case  of  actual  firand,  and  at  the  hearing,  the  fraud  is  disproved  or 
not  OBtahluhed,  the  conit  will  not  in  general  allow  the  bill  to  h^  need  for  any  see- 
ondaiy  or  inferior  kind  of  relief  to  which  the  fdaintiff  might  otherwiae  have  been  en- 
titled, but  will  diamiflB  it  at  once. 

But  where  a  bill  sought  to  set  aside  a  bottomry  bond,  as  having  been  concocted  in  a 
fraudulent  conspiracy  between  the  captain  of  the  ship  and  the  obligee,  though  the 
fraud  was  disproved  of  at  the  hearing,  the  court,  at  the  request  of  the  defendant, 
directed  the  usual  inquiries,  for  the  purpose  of  ascertainmg  how  much  of  the  sum 
secured  by  the  bond  was  a  proper  subject  of  bottomry. 

Semble* — ^A.  bottomry  bond  given  by  the  captain  of  a  ship  at  a  foreign  port  is  not  ne- 
cessarily void,  because  there  was  time  during  the  ship's  stay  at  such  port  for  the 
captain  to  have  written  home  to  his  employers  and  to  have  received  an  answer ;  bnt, 
at  aO  events,  if  the  omission  of  the  captain,  under  such  circumstanees,  to  commu- 
nicate with  his  employers  is  intended  to  be  relied  on  as  invalidating  the  bond,  it 
ought  to  be  specifically  charged  in  the  bill,  otherwise,  although  it  appear  in  evi- 
dence, it  win  not  be  regarded. 

This  was  an  appeal  from  a  decree  of  Yice-Chancellor  Knight 
Bruce,  by  which  it  was  ordered,  that  a  bottomry  bond,  which 
the  defendants  sought  to  enforce  against  a  ship  called  the  Mar- 
garet Ogilvie,  of  which  the  plaintiffs  were  mortgagees,  should 
be  delivered  up  to  be  cancelled,  and  thai  the  defendants,  the 
obligees,  should  pay  the  costs  of  the  suit 

The  plaintiffs'  mortg£ige  was  dated  in  October  1836  ;  the  ship, 
which  was  then  at  London,  had  been  chartered  the  month  be- 
fore, by  Messrs.  Freeland,  Ker  &  Co.,  merchants  at  Rio  de  Ja- 
neiro, to  proceed  to  the  Clyde,  there  to  take  in  a  cargo  for  Rio, 
where  she  was  to  unload  and  take  a  fresh  caigo  for  a  port  in  the 
Mediterranean,  where  the  freight  due  under  the  charter  party 
was  to  be  paid,  "  less  £300  to  be  paid  in  the  Clyde  upon  the 
vessel  clearing  out,  and  such  sums  as  might  be  paid  for  the  ship's 
use  at  the  port  or  port  or  ports  of  loading  and  unloading." 

The  ship  arrived  in  the  Clyde,  in  December  1835,  from 
whence,  having,  taken  in  a  cai^o,  she  sailed  to  Rio,  and  from 
thence  with  a  new  cargo  to  Trieste,  where  she  arrived  on  the 
9th  of  October  1836. 
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[*311]  *In  the  meantime  the  plaintiffs  had  written  to  the 
charterer's  agents  at  Glasgow  a  letter,  dated  the  2d  of 
September,  1836,  enclosing  a  notice  of  their  mortgage,  and  re- 
questing an  account  of  the  freight  of  the  voyage  :  in  answer  to 
which  those  agents  wrote  a  letter  of  the  5th  of  September,  1836 ; 
in  which  they  said — ^^  In  answer  to  your  letter  of  the  2d  inst 
we  have  to  observe  that,  having  aheady  settled  for  the  home- 
ward freight  with  the  owners  from  whom  we  chartered  the  ship, 
you  will  have  to  look  to  them  for  settlement  of  any  claim  you 
may  have  on  it." 

On  the  receipt  of  that  letter,  the  plaintiffs  wrote  to  Messrs. 
Reyer  and  Schlik,  their  agents  at  Trieste,  enclosing  a  notice  of 
their  mortgage,  to  be  served  on  the  captain  of  the  ship  when 
she  should  arrive  at  that  port,  and  stating  that,  as  the  owner 
had  improperly  received  the  greater  part  of  the  freight,  after  it 
had  been  mortgaged  to  the  plaintiffs,  they  were  determined  to 
dispose  pf  the  vessel  under  their  power  of  sale,  for  which  pur- 
pose the  captain  was  to  be  directed  to  bring  the  ship  home,  after 
waiting  at  Trieste  a  reasonable  time,  so  as  to  get  a  freight ;  and 
the  agents  were  instructed  to  make  such  advances  as  might  be 
necessary  for  enabling  the  vessel  to  perform  her  voyage  home. 

Messrs.  Reyer  and  Schlik  acknowledged  the  receipt  of  that 
letter  by  another,  dated  the  13th  of  October,  in  which,  after  an- 
nouncing that  the  ship  had  just  arrived,  they  added — "  From 
the  papers  we  have  seen,  the  original  charterers  advanced  to  the 
owner  on  account  of  the  freight.  The  freight  from  Rio,  there- 
fore, is  due  to  their  agents  here,  and  cannot  be  taken  out  of  their 
hands.  For  what  their  friends  are  not  covered,  they  will  have 
to  come  upon  the  vessel.  It  may  be  satisfactory  to  you 
[*312]  to  know,  that  we  have  engaged  with  them  that  *the 
vessel  shall  take  freight  for  London,  for  which  destina- 
tion we  expect  she  will  be  dispatched  in  a  few  weeks." 

During  the  voyage  from  Bio  to  Trieste,  the  master  who  had 
sailed  with  the  ship  from  the  Clyde  died,  and  the  first  mate  took 
the  command,  and  brought  her  to  Trieste,  where,  having  re- 
ceived no  instructions  from  the  owner,  in  answer  to  a  letter 
which  he  had  written  from  Gibraltar,  communicating  the  death 
of  the  former  master,  he  was  appointed  and  confirmed  captain 
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by  the  British  consul  at  that  port,  and  in  that  character  he  exe- 
cuted the  bottomry  bond  in  question  to  John  Bryce,  who  was  a 
partner  in  the  firm  of  Lang,  Freeland  &  Co.,  the  Trieste  agents 
of  Freeland,  Ker  &  Co.,  for  the  sum  of  4832.  10^.,  at  14  per 
cent,  maritime  interest. 

The  ship  sailed  home  with  a  caigo,  leaving  Trieste  on  the 
19tl&  of  December,  1836,  and  was  taken  possession  of,  on  her 
arrival,  by  the  plaintiffs  as  mortgagees,  who  received  the  home- 
ward  freight ;  and,  on  proceedings  being  threatened  in  the  Ad- 
miralty Court  to  enforce  the  bond,  they  filed  this  bill  against 
Freeland,  Ker  d&  Co.  and  their  agents  at  Glasgow  and  Trieste, 
alleging  that  they  had  very  lately  discovered  that  no  sum  of 
money  was  ever  advanced  by  Lang,  Freeland  &  Co.,  or  any 
other  person,  to  the  captain  of  the  ship  at  Trieste,  and  that  the 
bond  was  not,  in  fact,  given  to  secure  any  monies  advanced  for 
fieamen's  wages,  repairs,  necessaries  or  otherwise  on  account  of 
the  ship,  or  for  any  monies  which  were,  in  fact,  advanced  to  the 
captain  on  account  of  the  ship,  as  pretended ;  but  that  the  bond 
was  given  without  consideration,  and  in  fraud  of  the  plaintiff, 
and  that  the  same  was  contrived  between  the  defendants  Free- 
land,  Ker  &  Co.,  and  the  captain  and  Bryce,  with  a  view  to  de- 
fraud the  plaintiff,  and  in  order  to  give  a  priority  to  the  firm  of 
Freeland,  Ker  &  Co.  over  the  plaintiffs  in  respect  of  cer- 
tain advances  made,  or  alleged  to  have  *been  made,  by  [*313] 
those  defendants  to  Ogilvie,  the  owner,  previous  to  the 
ship  setting  sail  on  her  outward  voyage :  and  that  Bryce  had 
no  interest  in  the  bond,  except  as  trustee  for  Freeland,  Ker  & 
Co. ;  that  the  plaintiffs  were  advised,  that  under  these  circum- 
stances the  bond  was  fraudulent  and  void  as  against  them,  and 
that  the  defendants  ought  not  to  be  allowed  to  proceed  upon  it 
in  the  Court  of  Admiralty. 

The  bill  then  suggested  various  pretences  as  made  by  the  de- 
fendants, that  the  alleged  advances  were  for  seamen's  wages  at 
Trieste  and  for  necessaries  and  expenses  of  the  ship,  there  and 
at  Rio ;  whereas  the  plaintiffs  charged  the  contrary,  and  called 
for  minute  discovery  as  to  the  nature  and  particulars  of  such 
alleged  expenses. 

The  bill  then  charged  that  Messrs.  Reyer  and  Schlik,  the 
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plaintiff's  agents  at  Trieste,  were  fully  authorized  to  make  ad- 
vances on  account,  and  for  the  use  of  the  ship,  if  any  were  ne- 
cessary, and  that  the  defendants  were  fully  aware  that  such  was 
the  case,  but  that  no  application  was  made  by  the  captain,  or  by 
the  other  defendants  to  Messrs.  Reyer  and  Schlik  for  such  ad- 
vances. 

The  bill  then  charged,  that,  if  in  fact  any  such  advance  was 
necessary,  it  ought  to  have  been  made  out  of  the  freight  paya- 
ble under  the  charter  party,  which  amounted  to  790Z.  16*,.  but 
that  the  defendants  pretended  that  large  advances  were  made 
by  them  or  their  agents,  for  the  purpose  of  freeing  the  ship  fiom 
arrest  in  the  Clyde  and  for  other  purposes  connected  with  the 
ship  both  before  and  after  she  set  sail,  amounting  in  the  whole, 
with  interest,  to  the  sum  of  975Z.  5s.  Id.,  being  184Z.  9^.  Id.  more 
than  the  amount  payable  imder  the  charter  party ;  and  that  the 
amoimt  of  the  necessary  expenses  at  Trieste  was  2991, 
[•314J  0^.  llrf.,  making  together  with  the  184Z.  *9s,  Irf.,  the  sum 
of  4832. 10^.,  the  amount  of  the  bottomry  bond,  and  that 
the  defendants  pretended  they  were  entitled  to  appropriate  the 
whole  of  such  freight  in  satisfaction  of  the  last  mentioned  ad- 
vances, and  to  pay  themselves  the  alleged  balance  of  184/.  9^. 
Id,  by  means  of  bottomry,  without  allowing  for  or  appropriating 
any  part  of  such  freight  toward  the  payment  of  the  alleged  ne- 
cessary expenses  at  Trieste ;  whereas  the  plaintiffs  charged  the 
contrary,  and  that  if  any  of  such  advances  were  made  to  Ogilvie 
or  otherwise,  on  account  of  the  ship,  either  previously  to  or  after 
the  ship's  setting  sail  from  the  Clyde,  the  same  were  made  after 
the  defendants  or  their  agents  had  notice  of  the  mortgage,  and 
they  insisted  that  the  defendants  were  not  entitled  to  appropriate 
the  said  freight  in  satisfaction  of  the  alleged  advances  to  the 
prejudice  of  the  plaintiffs'  security,  or,  in  any  event,  not  to  a 
greater  extent  than  the  sum  of  300Z.  mentioned  in  the  charter 
party. 

The  bill  then  charged,  that  the  defendants  could  imder  no 
circumstances  be  justified  in  raising  money  upon  bottomry  to 
pay  the  balance  due,  or  alleged  to  be  due,  in  respect  of  the  al- 
leged advances ;  and  it  sought  a  particular  account  of  the  freight 
earned  by  the  ship  in  the  voyage,  and  of  the  advances  alleged 
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to  have  been  made  pievioudy  to  or  in  the  course  of  it ;  and  it 
prayed  that  the  bond  '<  so  given  in  fraud  of  the  plaintiffs  as 
aforesaid,"  might  be  delivered  up  to  be  cancelled,  and  for  an  in- 
junction. 

Soon  after  the  bill  was  filed,  the  plaintiffs  moved  before  the 
Yice-Chancellor  of  England,  for  an  injunction;  which  was 
granted  on  bringing  the  amount  of  the  bond  into  court,  and  the 
Older  was  afterwards  affirmed,  on  appeal,  by  Lord  Chancellor 
Cottenham.(a) 

'Certain  admissions  were  entered  into  for  the  hearing  [*316] 
of  the  cause,  in  Ueu  of  evidence ;  by  which  it  was  ad- 
mitted on  the  part  of  the  plaintiffs,  that  the  amount  of  freight 
pa3rable  at  Trieste,  under  the  charter  party,  was  7902.  16^.,  but 
Aat  before  the  arrival  of  the  ship  at  that  port,  the  charterers  or 
their  agents  had  made  advances  on  account  of  the  ship,  amount- 
ing with  interest,  to  the  sum  of  9752.  6^.  Id.,  and  exceeding 
therefore  the  amount  due  from  them  under  the  charter  party,  by 
the  sum  of  184/.  9^.  Id.  Yfiih  respect  to  these  advances  it  was 
admitted,  that  on  the  arrival  of  die  ship  in  the  Clyde,  at  the 
beginning  of  December  1836,  she  was  attached  at  the  suit  of 
several  creditors  of  Ogilvie,  whereupon  the  agents  of  the  char- 
terers at  Glasgow  were  about  to  throw  up  the  charter  party  and 
to  commence  proceedings  against  Ogilvie  to  recover  the  3002., 
which  had  been  previously  paid  to  him  under  the  charter  party, 
but  that  they  were  induced  to  suspend  such  proceedings  at  the 
request  of  Ogilvie,  in  order  to  give  him  time  to  make  arrange- 
ments with  his  creditors :  that  such  arrangements  having  been 
made,  the  agents  proceeded  to  load  the  ship,  but  considerable 
supplies  and  outfits  being  necessary  before  she  could  proceed  on 
her  voyage,  and  Ogilvie  having  no  funds  of  his  own  wherewith 
to  furnish  them,  the  agents,  at  his  request,  employed  a  ship- 
broker  at  Glasgow  to  fit  her  out  for  the  voyage,  they  giving  him 
their  guarantee  for  the  amount :  that  after  the  supplies  had  been 
famished,  and  when  nearly  the  whole  of  the  cargo  was  on  board, 
the  ship  was  arrested  at  the  suit  of  one  Gray,  another  creditor 
of  Ogilvie,  for  the  sum  of  100/.,  which  the  agents  were  obliged 
to  pay  and  did  pay,  in  order  to  liberate  the  ship,  and  that  short- 

(c)  See  3  MyL  Sl  Cr.  451. 
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ly  after  the  ship  had  sailed,  they  were  called  upon  under  theif 
guarantee  to  pay,  and  did  pay,  to  the  ship-broker  at  Gla^w^ 
the  sum  of  2642. 19^.  3(2.,  being  the  amount  of  his  bill  for  supplies 

and  other  expenses,  which  it  was  admitted  were  neces- 
[*316]    sarily  ^incurred  in  order  to  enable  the  ship  to  proceed 

on  her  voyage :  that  a  further  sum  of  2621.  I9s.  Id.  was 
paid  by  Freeland,  Ker  &  Co.  at  Rio,  for  provisions,  port  dues^ 
and  other  necessary  disbursements  on  account  of  the  ship,  there- 
by making  up,  together  with  interest,  (and  including  Ae  sum 
of  3002.  paid  to  Ogilvie,)  the  before  mentioned  sum  of  9751. 
6s.  Id. 

It  was  further  admitted  on  the  part  of  the  plaintiffs,  that,  by 
the  laws  of  Trieste,  Lang,  Freeland  ic  Co.  were  entitled  to  have 
sequestered  the  ship  there,  for  payment  of  the  balance  of  1842. 
9^.  Id.  due  on  the  outward  voyage  to  Freeland,  Ker  &  Co.,  and 
that  they  had  actually  threatened  to  do  so,  and  that  some  of  the 
sailors,  who  had  been  engaged  only  as  &r  as  Trieste,  left  the 
ship  there  and  demanded  their  wages,  while  the  rest  of  the  crew 
demanded  payment  of  part  of  their's  for  the  purchase  of  clothes, 
4&C.,  and  that  by  the  law  of  Trieste,  the  ship  was  liable  to  be 
sequestered  for  both  those  demands ;  and  that  the  captain  ap^ 
plied  to  Lang,  Freeland  &  Co.  to  lend  him  on  bottonuy  such 
sum  as  would  be  sufficient  to  set  the  ship  fiee  £rom  them,  and  to 
pay  her  expenses  at  Trieste,  and  to  supply  her  with  necessary 
provisions  for  the  homeward  voyage,  and  that  Lang,  Freeland 
&  Co.  having  consented  to  do  so  on  being  allowed  interest  at 
14  per  cent,  gave  credit  to  Freeland,  Ker  &  Co.  for  the  balance 
of  1842.  9^.  Id.,  and  advanced  the  rest  of  the  money  that  was 
wanted  for  the  aforesaid  purposes  amounting  to  2992.  0^.  lid, 
which  together  with  the  said  balance  made  up  the  sum  of  4832< 
10^.,  for  which  the  bond  was  given. 

On  the  other  hand,  it  was  admitted  on  the  part  of  the  defend- 
ants, that  the  agents  of  Freeland,  Ker  &  Co.  at  Glasgow  had 

notice  of  the  plaintiffs'  mortgage  from  the  certificate  of 
[•317]    registry  on  which  it  was  endorsed,  *befoTe  they  gave  the 

guarantee  above  mentioned  to  the  ship-broker,  and  be- 
fore they  paid  the  1002.  to  the  arresting  creditor ;  and  further, 
that  by  the  common  course  of  post  between  Trieste  and  Great 
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Britain,  in  the  months  of  October  and  November  1836,  there  was 
between  the  9th  of  October,  the  day  of  the  ship's  arrival  at  Trieste, 
and  on  the  16th  of  November  1836,  the  date  of  the  bond,  suffi- 
cient time  for  the  captain  to  have  written  to  Great  Britain  and 
to  have  received  an  answer. 

It  did  not  appear  that  the  captain  had  made  any  appUcation 
to  Messrs.  Reyer  and  SchUk  for  funds  at  Trieste,  and  the  first 
letter  which  he  appeared  to  have  written  after  his  arrival  there 
to  Great  Britain,  was  dated  the  25th  of  October,  and  was  ad* 
dressed  to  Ogilvie,  in  which,  after  stating  that  he  had  procured 
a  cargo,  which  was  then  loading,  and  after  expressing  his  regret 
at  not  having  received  an  answer  to  his  letter  from  Gibraltar, 
he  stated  that  he  should  not  remain  at  Trieste  more  than  three 
weeks,  that  the  vessel  had  no  money  for  the  homeward  voyage, 
and  that  as  far  as  he  could  see  he  should  be  obUged  to  take  up 
xnoney  on  bottomry.  There  was  also  in  evidence  a  letter  from 
Messrs.  Reyer  and  Schlik  to  the  plaintiffs,  dated  the  16th  of 
March  1837,  in  which  was  the  following  passage : — ^^  Messrs. 
Lang,  Freeland  &  Co.,  as  the  consignees  of  the  ship,  being  con* 
sidered  her  legal  representatives,  no  application  was  made  to  us 
for  advances,  not  could  we  offer  any,  the  freight  having  been 
made  over,  previously,  to  Messrs.  Lang,  Freeland  &  Co.  by  the 
former  captain,  and  being  their  property,  which  we  had  no 
means  of  laying  our  hand$  on ;  and  your  instructions  having 
been  only  to  make  advances  out  of  that  Rio  £neight." 

At  the  hearing  of  the  appeal, 

*Mr.  Russdly  Mr.  Beaihfieldy  and  Mr.  Prendergast,  [*318] 
appeared  for  the  plaintifEs. 

BIr.  RoU  and  Mr.  Siintonj  for  the  defendants,  (the  appellants.) 

The  counsel  for  the  appellants  observed,  that  the  jurisdiction 
of  this  court  over  bottomry  bonds  rested  on  fraud,  and  not  on 
account,  and  that  the  issue  raised  by  the  bill  was  not  whether 
every  item  of  the  amount  for  which  the  bond  was  given,  was  or 
was  not,  according  to  maritime  law,  a  proper  subject  of  bottomry, 
but  whether  the  bond  was  not  in  its  entiro  concoction  so  com- 
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pletely  fraudalent  as  to  be  altogether  void.  And  they  contended, 
that  not  only  was  the  existence  of  such  fraud  negatived  by  the 
whole  history  of  the  voyage,  but  that  the  correctness  of  the 
several  items  for  which  the  bond  was  given,  and  the  necessity 
for  resorting  to  bottomry  were  so  fully  established  by  the  admis- 
sions, as  to  preclude  any  further  mquiry  on  those  points,  and  to 
entitle  the  defendants  to  an  immediate  decree  dismissing  the 
bill.  As  to  the  objection  that  before  any  of  the  advances  were 
made  by  the  charterers,  their  agents  had  notice  of  the  plaintiffs' 
mortgage,  they  contended,  that  that  was  immaterial,  because  the 
transfer  to  them  of  the  ship  having  been  endorsed  on  the  certificate 
of  registry  merely  as  a  mortgage,  and  the  plaintiffs  not  having 
taken  possession  of  the  ship  under  it,  Ogilvie  still  continued 
owner  for  all  purposes  of  management,  and  the  charterers  were 
entitled  to  deal  with  him,  and  him  only,  as  such,  3  &  4  W.  4,  c. 
66,  s.  42 ;  Kerswill  v.  Bishop.{a)  As  to  the  omission  of  the 
captain  to  apply  for  funds  either  to  the  plaintiffs  in  England,  or 

to  their  agents  at  Trieste,  on  which  they  said  the  Vice- 
[*319]    Chancellor  had  expressly  founded  his  'decision,  they 

contended,  that  a  captain  who  found  himself  without 
funds  in  a  foreign  port,  was  under  no  obligation  to  conmmnicate 
with  the  owners  at  home,  and  that  the  question  in  the  Court  of 
Admiralty  always  was,  whether  he  had  resources  in  the  place 
where  the  ship  happened  to  be  ;{b)  and  that  as  to  the  agents  at 
Trieste,  it  was  evident  from  their  own  letter  of  March  1837, 
that  an  application  to  them  would  have  been  useless,  as  they 
considered  themselves  authorized  only  to  make  advances  out 
of  the  freight  earned  on  the  outward  voyage,  and  the  whole  of 
that  was  exhausted  before  the  ship's  arrival  at  Trieste.  As  to 
the  propriety  of  including  in  the  bond  the  balance  of  184/.,  being 
an  antecedent  debt,  they  referred  to  The  Hebe.(c) 

The  counsel  for  the  respondents  relied  on  the  ground  taken 
by  the  Vice-chancellor,  and  insisted  that  the  increased  facihties 
of  communication  between  distant  ports  which  had  recently  been 
afforded  by  steam  navigation,  had  destroyed  the  foundation  of 
the  distinction  formerly  taken  in  bottomry  cases  between  a  home 

(•)  3  Cr.  Ml  J.  599.    (6)  Abbott  on  Ship.  pp.  155— 157»  7di  ed.    {e)  )0  Jar.  997. 
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port  and  a  foreign  port,  and  that  whenever  the  course  of  post 
between  a  foreign  port  and  the  residence  of  the  owners  afforded 
the  means  of  communication  before  the  ship  was  obliged  to  sail, 
such  foreign  port  was  in  principle  the  same  thing  as  a  home 
port 

In  answer  to  a  question  from  the  Lord  Chancellor,  whether 
there  was  any  case  in  which  it  had  been  held  that  a  captain  of 
a  ship  in  the  Mediterranean  could  not  raise  money  on  bottomry 
without  sending  home  to  the  owners  to  know  whether  they 
could  furnish  him  with  funds,  they  said  they  did  not  know  of 
any  such  case  :  but  that  the  principle  on  which  all  the 
cases  went  was,  *that  necessity  alone  could  justify  taking  [*320] 
up  money  on  bottomry ;  Heathom  v.  Darling j{a)  Soares 
V.  Rahny{b)  La  Ysabel  ;(o)  and  as  a  reductio  ctd  absurdum  of 
the  doctrine  contended  for  on  the  other  side,  they  instanced  the 
case  of  a  ship  at  Boulc^e,  and  the  owner  resident  at  Folkstone, 
within  two  hours  sail,  and  asked  whether  in  such  a  case,  a 
captain  would  be  justified  in  taking  up  money  on  bottomry  with- 
out first  appljring  to  his  employers. 


Julff  17. — The  Lord  Chancellor. — In  this  case  the  bill 
prayed  that  a  certain  bottomry  bond  might  be  delivered  up  to 
be  cancelled,  and  that  an  injunction  might  be  granted  to  restrain 
the  obligees  from  suing  upon  it  in  the  Court  of  Admiralty,  and 
an  injunction  was  granted  upon  the  equity  asserted  by  the  bill. 
Now  the  bill  makes  a  case  of  actual  fraud.  After  stating  the 
circumstances,  it  alleges  that  the  plaintiffs  had  recendy  discover- 
ed that  the  bond  was  not  given  for  expenses  necessary  for  the 
outfit  or  service  of  the  ship,  but  that  it  was  entirely  a  contri- 
vance between  the  captain,  Messrs.  Freeland,  Ker  do  Co.,  and 
their  agents  at  Trieste,  to  exclude  the  interest  of  the  plaintiffs  as 
mor^agees  of  the  ship :  that  the  bond  was  imnecessary  and 
uncalled  for,  and  a  mere  piece  of  machinery  for  the  purpose  of 
gaining  for  the  defendants  prioAty  over  the  plaintiffs'  demand. 

That  case  wholly  fails :  no  case  of  fraud  is  made  out  at  all. 
If  there  is  any  question  at  all  as  to  the  right  of  the  defendants 

(•)  1  MooTO,  P.  C.  C.  5.       (()  a  Moore,  P.  C.  C.  1.      (<;)  1  Dodk  Adm.  lUp.  973. 
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to  recover  upon  the  bond,  it  does  not  depend  upon  the  circum- 
stances on  which  the  bond  originated,  but  upon  the  questioa 
how  far  the  moneys  secured  by  it  came  within  the  rule 
[*321]  which  authorizes 'captains  of  ships  in  foreign  parts  to  take 
up  money  on  bottomry.  It  is  unnecessary  to  enter  into  the' 
detail  of  the  matters  connected  with  this  latter  point,  because 
they  are  not  introduced  into  the  bill  as  a  substantive  part  of  the 
plaintiffs'  case,  but  in  anticipation  merely  of  the  defence  expect- 
ed to  be  set  up  to  the  charge  of  fraud ;  and  the  whole  case,  so 
&r  as  it  relates  to  fraud,  is  completely  negatived  by  the  admis^ 
sions  which  have  been  made  in  the  cause. 

That  being  so,  I  was  anxious  to  know  on  what  ground  the 
yice-Chancellor  proceeded  in  decreeing  the  cancellation  of  this 
bond ;  and  from  a  note  of  his  judgment  with  which  I  have  been 
furnished,  it  appears  that  he  proceeded  upon  this,  that  the  ship 
remained  long  enough  at  Trieste  to  have  enabled  the  captain  to 
communicate  with  the  owners  in  England,  and  that,  therefore, 
the  captain  was  not  in  a  situation  to  justify  him  in  taking  up 
money  on  bottomry. 

Now,  in  the  first  place,  that  is  a  ground  which  has  no  author- 
ity to  support  it.  I  asked  repeatedly  during  the  argument, 
whether  there  was  any  case  to  be  found  in  which  that  circum- 
stance had  been  considered  sufficient  to  avoid  a  bottomry  bond, 
and  the  counsel  were  imable  to  produce  one,  or  any  case  at  all 
like  it  A  case,  I  think,  was  produced,  which  seemed  to  imply 
the  contrary,  but  certainly  no  case  at  all  supporting  that  pro- 
position. And  even  if  that  proposition  could  be  supported,  it 
would  not  support  the  decree,  because  it  is  no  part  of  the  case 
made  by  the  bill  that  the  bond  was  void  because  the  captain 
being  at  Trieste  did  not  send  to  England  for  supplies.  The  IhU 
contains  no  such  charge,  although  if  that  circumstance  was  in- 
tended to  be  relied  on,  it  ought  to  have  been  distinctly  put  in 
issue,  that  the  defendants  might  have  had  an  opportunity  of  ex- 
plaining it. 
f*322]  'Under  these  circumstances,  if  the  case  had  rested 
there,  I  should  have  been  very  much  disposed  to  follow 
a  rule  generally  acted  upon,  and  certainly  founded  in  justice, 
that  where  a  bill  is  filed  making  a  case  ot  alleged  fraud,  and  the 
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fiaod  is  dispiDired  or  not  established,  the  court  will  not  allow 
such  a  bill  to  be  used  for  any  secondary  purpose ;  because  the 
door  of  this  court  being  always  open  to  allegations  of  fraud,  it 
would  be  uDjost,  and  much  to  be  deprecated,  to  afford  any  en- 
couragement to  such  allegations  by  allowing  a  party  to  try  the 
experiment  of  obtaining  relief  on  that  ground,  and  if  it  failed, 
to  fall  back  upon  his  bill  for  some  inferior  kind  of  relief. 

But  in  this  case — and  it  is  a  very  imfortunate  one,  because, 
after  all,  the  amount  in  question  is  small — ^I  am  afraid  that  if  I 
adopted  that  course,  I  should  be  involving  the  parties  in  a  new 
course  of  litigation ;  as  the  effect  of  dismissing  the  bill  would 
be,  to  leave  the  defendants  to  their  remedy  upon  the  bond :  for 
n^iere  a  bottomry  bond  is  sought  to  be  enforced,  it  becomes  a 
question,  whether  there  is  evidence  that  the  circumstances  were 
such  as  to  justify  the  raising  of  all  the  money  that  was  raised 
upon  the  bond ;  and  although  there  is  very  strong  reascm  to  be- 
lieve from  the  letter  written  by  the  plaintiffs'  agents,  that  the 
captain  had  no  resources  for  raising  money  to  enable  him  to  per-^ 
form  the  voyage,  otherwise  than  by  bottomry,  the  case  upon  that 
point  is  not  at  present  in  such  a  shape  as  to  justify  the  court, 
without  further  inquiry,  in  acting  on  the  supposition  that  the 
whole  of  the  money  raised  on  the  bond  was  necessarily  raised 
for  the  purposes  of  the  voyage.  Upon  that  question,  therefore, 
if  I  dismissed  the  bill,  the  parties  would  be  involved  in  a  new 
litigation:  and  being  very  anxious  to  prevent  such  a  result, 
which  would  be  very  much  to  the  injury  of  both  parties, 
I  throw  it  out  for  their  ccNisideration,  ^whether  they  will  [*323] 
not  avail  themselves  of  this  suit,  which  has  already  pro- 
ceeded so  far,  for  the  purpose  of  determining  the  whole  matter  in 
difference  between  them ;  which  will  be  done  by  taking  an  in- 
quiry similar  to  that  directed  in  the  suit  of  Dobson  v. 
LyaUj(a)  *which  was  lately  before  me, — ^whether  the    [*324j 

(«)  3  Mybie  &  Craig,  453,  n.  As  it  might  be  iafemd  from  the  short  statement 
of  this  case  in  the  note  here  referred  to,  that  the  bill  proceeded  ejcclosiyely,  as  in  the 
priidpal  ease,  on  the  gronnd  of  frand,  it  has  been  thought  desirable  to  insert  the  fol- 
kwiDg  more  detailed  report  of  it : — 

Dobson  v.  Ltall. 
la  Uw  year  1833,  the  plaintiff  took  a  mortgage  upon  the  ship  Tam  O'Shaatar  (of 
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circumstances  -were  such  as  to  justify  the  raising  of  all  the  money 
that  was  raised  on  this  bond.    If  the  defendants  insist  on  h»^* 

which  one  Uadmy  was  the  master  and  sole  owner,)  and  upon  its  fntine  eanii^^ 
ezc^  the  fireight  of  the  outward  voyage  which  it  was  then  about  to  make  to  the  East 
Indies.  The  mortgage  was  duly  registered,  and  the  ship  sailed.  On  her  arrival  at 
Calcutta,  she  was  threatened  with  arrest  upon  a  bottomry-bond,  which  Lindsay  had 
been  obliged  to  give  at  Rio  on  the  outward  voyage,  and  Lindsay  himself  was  arrested 
upon  certain  hills  of  exchange  to  a  large  amount,  which  he  had  acc^ted  in  Kngland, 
payable  to  the  defendants,  Messrs.  Lyall,  merchants,  at  Calcutta,  and  for  securing 
payment  of  which,  with  other  sums,  they  held  a  second  mortgage  upon  the  ship,  in 
which  the  plaintiff's  mortgage  was  recited.  In  Ihat  state  of  things  an  agreement  was 
entered  into  between  Lindsay  and  Lyalls  that  they  should  advance  such  a  sum  as 
might  be  necessary  to  pay  off  the  Rio  bond  and  to  equip  the  ship  for  her  homeward 
voyage,  on  having  the  amount  secured  by  a  new  bottomry-bond ;  and  that  Lindsay 
should  charter  the  ship  to  them  for  the  homeward  voyage,  and  that  the  sum  payable 
under  the  charter  party  should  be  set  off  against  the  private  debt  due  to  the  Lyalla. 
A  new  bond  was  accordingly  executed  for  50,000  sicca  rupees  (JC3367  15f.  lOid.,) 
out  of  which  the  Rio  bond  was  paid  off;  and  on  the  same  day,  Lindsay  executed  a 
charter*party  to  the  Lyalls  for  the  homeward  voyage,  and  signed  a  reoeipt  endoned 
on  it  for  30,618  sicca  rupees. 

On  the  return  of  the  ship  to  England,  the  Lyalls  commenced  procee<fings  in  the 
Court  of  Admiralty  upon  their  bond ;  whereupon  the  bill  was  filed,  alleging  that,  to 
some  extent  at  least,  the  bond  was  given,  not  for  necessaries  of  the  ship,  but  for  the 
independent  debt  due  fiom  the  owner  to  the  Lyalls,  and  that  it  was  on  that  account 
wholly  void,  and  not  a  valid  obligation  upon  the  ship  as  against  the  plaintiff,  even  to 
the  extent  of  the  money  applied  in  paying  off  the  Rio  bond ;  but  that,  even  if  it  were 
valid  to  that  extent,  the  amount  due  upon  it  was  less  than  the  amount  due  from  the 
Lyalls  under  the  charter-party  and  in  respect  of  various  other  sums  alleged  to  have 
been  received  by  them  on  account  of  the  ship.  And  the  prayer  of  the  bill  was,  that 
the  bond  might  be  declared  void  as  against  the  plaintiff,  and  that  the  proceedings  in 
the  Admiralty  Court  might  be  stayed,  and  that  an  account  might  be  taken  of  what 
was  due  to  the  plaintiff  on  the  mortgage,  and  that  the  ship  might  be  sold  and  the 
proceeds  applied  in  payment  thereof:  or  if  the  court  should  be  of  opmion  that  the 
bond  was  to  any  extent  entitled  to  priority  over  the  plaintiff's  mortgage,  then  that  an 
account  might  be  taken  of  what  was  due  on  it  to  such  extent,  and  that  in  taking 
such  account,  the  defendants  might  be  debited  with  the  freight  earned  on  the  home- 
ward voyage,  and  with  other  sums  alleged  to  have  been  received  by  them  on  ac- 
count of  the  ship ;  and  that  after  payment  to  them  of  what,  if  any  thing,  should 
be  found  due  to  them  on  that  account,  the  residue  of  the  proceeds  of  the  Aip  might 
be  applied  in  payment  of  the  plaintiff's  demand. 

The  defendants,  by  their  answer,  stated  that,  so  far  from  having  included  any  pri- 
vate debt  of  their  own  in  the  sum  for  which  the  bond  was  given,  the  sums  advanced 
by  them  on  account  of  the  ship  at  Calcutta,  including  the  amount  of  the  Rio  bond, 
exceeded  by  upwards  of  JC900,  the  amount  secured  by  the  Calcutta  bond. 

On  the  original  hearing  before  the  Master  of  the  Rolls,  his  Lordship  was  of  opinion 
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ing  *tfae  bill  dismissed,  they  may  involve  themselves  in  [*326] 
a  new  litigation,  and  open  a  new  inquiry  on  these  points, 

that,  Irom  the  natiireof  the  tramaction  between  the  Lyalla  and  the  owner  at  Calcutta 
(advefting  partkmlarly  to  the  receipt  endoned  on  the  charter-party,)  the  homeward 
fraigfat  was,  as  against  the  Lyalls,  at  least,  to  be  considered  as  a  resource  which  the 
captain  had  at  Calcutta,  and  that,  as  it  appeared  that  that  sum,  together  with  a  sum 
of  aboat  J^OO  receivable  by  the  captain  at  Calcutta  for  arerages  on  the  outward 
Tojngtf  wonid  have  been  sufficient  to  defray  the  necessary  expenses  of  the  ship  there, 
mduding  the  payment  of  the  Rio  bond,  without  resorting  to  bottomry,  his  Lordship 
dsdaied  the  bond  void  as  against  the  plaintifls.  On  an  appeal,  howerer,  from  that 
decision,  LiOfd  Cottenham,  being  oTopinion,  upon  the  evidence,  that  the  bond  would  pro- 
bably be  found  ralid  to  some  extent  at  least,  revezaed  the  decree,  and  directed  a  reference 
to  the  Moster  to  inquire  and  certify  what,  at  the  date  of  the  Calcutta  bond,  was  due 
and  payable  upon  the  Rio  bond,  and  what  sum  of  money  was  at  that  time  necessary 
far  the  purpose  of  disehargmg  such  other  demands  against  the  ship  as  were  necessary 
to  be  diacharged,  and  of  defraying  such  expenses  as  it  was  neeesMry  to  incur  in  oider 
to  enable  the  ship  to  proceed  upon  and  complete  her  voyage  to  London,  and  what  at 
tfiai  time  were  the  resources  of  the  master  at  Calcutta  applicable  to  the  procuring 
such  sums  as  were  necessary  to  discharge  what  was  so  due  and  payable  upon  the 
Rio  bond,  and  to  meet  the  other  demands  and  expenses  before  directed  to  be  inquired 
intow 

The  Master,  by  his  report,  found  that  at  the  date  of  the  Calcutta  bond,  S^48Z.  9s. 
6d.  was  dne  for  prmcipal  and  interest  on  the  Rio  bond,  and  that  the  sum  of  23231. 9s. 
7d.  was  at  that  time  necesnry,  &.c.  f  following  the  tenns  of  the  reference,]  and  that 
the  sum  of  753/.  4ff.  (bemg  the  amount  of  certain  sums  payable  by  various  parties  at 
Calcutta  for  averages  in  respect  of  the  outward  voyage)  was  the  only  resource  which 
the  captain  then  had  at  Calcutta,  applicable  &c 

Tlie  plaintiff  took  exceptions  to  that  T^Mvrt,  which  were  allowed  by  the  Vice- 
CbanoeDor  of  England,  but  were  afterwards  overruled  on  appeal  by  Lord  Lyndhurstt 
and  the  r^iort  was  confirmed. 


Hie  charterer  of  a  ship  in  a  foreign  port,  who  had  notice  of  a  prior  mortgage  on  the 
ship  and  its  future  earnings,  agreed  with  the  master,  who  was  also  owner,  to  ad- 
vance on  bottomry  such  sum  as  should  be  neceorary  to  equip  the  ship  for  the  home- 
ward voyage,  and  a  bottomry  bond  was  accordingly  executed,  but  the  amount  of 
the  necessary  expenses  of  outfit  turned  out  greater  than  that  for  which  the  bond 
was  giren.  Held,  that,  as  aninst  the  mortgagee,  he  was  not  entitled  to  set  off 
the  exceas  against  the  sum  which  became  due  under  the  charter-party. 


Ob  further  directions,  the  question  was,  whether  the  defendants  were  entitled,  as 

the  plaintiff,  to  retain  out  of  the  money  payable  under  the  charter-party,  the 

of  the  sums  of  29482. 9s.  6d.  and  S3232.  9s.  Id.  over  the  amount  secured  by  the 

bond ;  which  they  claimed  a  right  to  do,  on  the  ground  that  the  advances  constituting 

wagh  excess  had  been  the  means  by  which  the  freight  due  under  the  charter-party  had 

been  earned. 

The  Vice-Chaneellcir,  however,  decided  that,  having  advanced  those  monies  with 
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[*326]    when  they  might  have  an  inquiry  in  this  *8uit.    If  die 
parties  desire  it,  I  will  give  them  an  opportunity  of  con- 
sidering the  matter. 

July  21. — ^The  case  having  accordingly  stood  over  for  several 
days, 

Mr.  Rclt  now  stated,  that  as  the  amount  of  the  bond  was  in 
court,  and  the  effect  of  dismissing  the  bill  at  once  would  neces- 
sarily be  to  restore  the  f imd  to  the  plaintifis,  and  leave  his  clients 
without  any  security  for  payment,  even  if  they  should  succeed 
in  the  Court  of  Admiralty,  the  ship  having  been  sold,  and  the 
proceeds  received  long  ago  by  the  plaintiffs,  his  clients  were 
desirous  of  accepting  the  offer  made  by  his  Lordship,  for  an  in* 
quiry  similar  to  that  in  Dobson  v.  LyaU. 

The  Lord  Chancellor. — ^Then  the  inquiry  will  be  by  am- 
sent 

llr.  RiisseU. — No.  I  would  rather  have  the  bill  dismissed  ;  I 
do  not  consent  to  any  thing.  According  to  the  view  your  Lord- 
diip  has  taken  of  the  pleading,  the  defendants  have  a  right  to 
the  inquiry. 

The  Lord  Chancellor. — ^If  that  be  your  opinion,  let  tfie 
inquiry  be  taken  at  the  defendants'  request 


[*327J       *Attornev-General  v.  Gibbs  and  others. 

1847:  July  20. 

On  the  hearing  of  an  appeal  praaented  by  a  defendant,  the  oonrt  having  intimaled 
that  a  question  included  in  it,  relaling  to  eosCa,  ooidd  not  be  gime  into  in  the  ab- 
aenee  of  co-defendants  who  had  not  been  served,  counsel  were,  in  the  cooise  of 

notice  of  the  plaintifls*  mortgage  on  the  homeward  freight,  they  had  no  such  right ; 
and,  accordingly,  in  directing  the  accounti  to  be  taken,  he  declared  that  the  defend- 
ant was  not  entitled  to  set  off  any  thing  against  the  freight  except  the  bond  ;  and 
that  decision  was  affirmed  on  appeal  by  Lord  Cottenhara,  Sth  Jnne  1847. 
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the  arjgiunent,  umtmctefl  to  appear  for  them  gratis.  Bat  the  Lord  Chancellor  re- 
fiiaed  to  sanction  such  an  appearance,  and  disposed  of  the  case  as  if  they  had  not 
appealed. 

The  defendant  Gibbs  having  been  decreed  to  account  for 
certain  charity  funds  of  which  he  had  the  management,  and 
also  to  pay  the  costs  of  the  suit  to  the  hearing,  and  to  repay  to 
the  relators  the  costs  which  they  were  ordered  to  pay  to  the  co- 
defendants,  who  were  dismissed,  he  appealed  from  the  whole 
decree. 

On  his  counsel  objecting  to  that  part  of  the  decree  which  or- 
dered him  to  repay  to  the  relators  the  costs  of  the  other  defend- 
ants, it  was  stated  on  the  other  side,  that  those  defendants  had 
not  been  served  with  the  petition  of  rehearing ;  whereupon  the 
Lord  Chancellor  said,  he  could  not  allow  that  part  of  the  case 
to  be  gone  into  in  their  absence,  as  it  would  be  unjust  to  the  re- 
lators to  alter  that,  and  yet  leave  the  part  of  the  decree  standing 
which  ordered  them  to  pay  the  costs  in  the  first  instance. 

In  the  course  of  the  argument,  counsel  were  instructed  to  ap- 
pear for  the  other  defendants  gratis,  and  they  argued  in  support 
of  the  decree,  so  far  as  it  ordered  the  relators  to  pay  to  those 
defendants  the  costs  of  the  suit. 

The  Lord  Chancellor,  in  delivering  judgment,  after  ex- 
pressing his  entire  concurrence  in  the  decree  on  other  points, 
said — that  on  this  point  he  had  felt  considerable  difficulty  in  de- 
termining how  to  act,  from  the  manner  in  which  the  question 
had  been  brought  before  him. 

As  matters  stood  at  the  commencement  of  the  argument, 
said  his  Iiordship,  I  could  not  have  entertained  'the  ques-  [*328j 
tion,  because  the  other  defendants,  in  whose  absence  it 
could  not  be  discussed,  had  not  been  served  with  the  petition. 
In  the  course  of  the  aj^iunent,  however,  counsel  have  been  in- 
structed for  them,  and  have  argued  that  they  were  imnecessary 
parties  from  the  first,  in  which  case  the  relators  would  have  been 
bound  to  pay  them  the  costs,  without  any  right  to  recover  them 
against  Gibbs.  I  cannot,  however,  lose  sight  of  the  circum- 
stances under  which  they  have  voluntarily  appeared,  to  discuss 
that  question.    It  was  clearly  not  their  interest  to  appear,  for  the. 

To:..  II.  35 
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decree  gives  them  their  costs,  and  I  could  not  have  deprived 
them  of  that  benefit  if  they  had  not  appeared.  I  must  therefore 
assume,  that  their  appearance  on  a  petition  with  which  they 
were  not  served,  was  the  result  of  an  arrangement  with  Gibbs ; 
that  they  were  brought  here  by  him,  iK)t,  of  course,  to  contest 
any  light  with  him,  but  merely  because  I  suggested,  in  the  course 
of  the  hearing,  that  I  could  not  entertain  that  part  of  Gibbs'  ap- 
peal in  their  absence.  I  cannot  approve  of  that  sort  of  appear- 
ance ;  it  is  clearly  prejudicial  to  the  other  parties :  and  under 
these  circumstances,  whatever  I  might  have  done  if  the  parties 
had  at  first  been  brought  regularly  before  me,  I  shall  not  vary 
this  part  of  the  decree.  The  result,  therefore,  will  be,  to  affirm 
the  whole  decree,  and  dismiss  the  appeal  with  costs. 


A  question  being  raised,  whether  that  would  include  the  costs 
of  the  co-defendants, 

The  Lord  Chancellor  said — ^I  dismiss  the  appeal  with 
costs ;  those  who  are  parties  to  the  appeal  will  have  their  costs. 

Mr.  Jos,  Parker^  Mr.  Heathfield^  Mr.  lAayd  and  Mr.  Baieg^ 
were  Counsel  in  the  case. 


[*329J  •Williams  v.  Powell. 

1847 :  July  91. 

yfhen  one  of  seToral  cestui  que  tru9t9  institutea  •  rait  for  rolMf  in  ntpeet  of  a 

breach  of  truat,  he  ii  bound,  in  the  conduct  of  the  rait,  to  take  care  of  the  in- 

tereete  of  the  others  ee  well  ai  of  his  own. 

This  was  an  appeal  by  a  defendant  from  part  of  a  decree  of 
the  Vice-Chancellor  of  England. 

Mr.  James  Parker,  in  support  of  the  appeal,  stated  that  the 
plaintiff  and  the  appellant  were  entitled  in  equal  moieties  to  a 
residuary  estate,  in  respect  of  which  the  bill  charged  the  de- 
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fendants,  the  executors,  with  various  breaches  of  trust,  in  hav- 
ing employed  the  trust-monies  in  their  trade,  &c.  and  prayed  an 
account  on  that  footing ;  and  that  the  plaintiff  had  taken  a  de- 
cree for  such  an  account  as  to  his  own  moiety,  but,  as  to  the 
other  moiety,  for  the  common  accounts  only. 

Mr.  RoU  appeared  for  the  executors. 
Mr.  Boies  for  other  parties. 

The  Lord  Chancellor. — A  party  entitled  to  a  share  of  a 
residue,  may  make  what  anangement  he  likes  with  the  account- 
ing party,  independently  of  the  parties  entitled  to  the  other 
shares :  but  if  he  ccxnes  to  the  court,  he  is  bound  to  take  care 
of  the  interest  of  the  others  as  well  as  of  his  own.  The  court 
does  not  go  into  the  amount  of  any  particular  share,  without 
first  acertaining  what  the  fund  to  be  divided  is.  This  decree, 
however,  totally  neglects  the  rights  of  the  other  parties,  as  if  the 
plaintiff  alone  were  interested  in  it.  If  that  were  allowed,  the 
effect  would  be,  that  a  party  would  be  bound  by  proceedings  not 
adapted  to  ascertain  what  his  rights  are.  The  appeal  must  be 
«llowed.(a) 


•PoYNDBR  V.  Great  Northern  Railway.       [•330] 

1647 :  Jnly  27. 

The  oondhioii  of  a  bond  given  by  a  railway  eompanyi  under  the  85th  section  of  the 
8  Vict  c.  18.,  on  taking  peaseasion  of  land  before  the  porchaae-money  was  ascer- 
tamedt  was  "  on  demand  to  pay  to  the  owner,  or  on  demand  to  deposit  in  the  bank 
the  amount  of  soch  porchase-money  when  determined."  Held,  that  the  condition 
was  bad,  as  giving  the  party  claiming  to  be  owner,  the  option  of  compelling  pay- 
ment either  to  himself  or  into  the  bank,  whatever  the  title  might  turn  out,  and  an 
iiiJiiiioCion  was  granted  till  a  proper  bond  should  be  executed. 

Pending  an  arbitration  as  to  the  amount  of  purchase^money 
aad  compensation  to  be  paid  by  the  company  for  certain  lands 

(m)  See  Lenaghan  v.  SmUh%  aiUtf  pi  301. 
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of  the  plaintiff,  which  were  required  for  the  railway,  the  com- 
pany took  possession  of  the  land  under  the  power  given  by  the 
eighty-fifth  section  of  the  Lands  Clauses  Consolidation  Act,  (8 
Vict.  c.  18,)  paying  into  the  bank  the  amount  fixed  by  the  sur- 
veyor, and  tendering  to  the  plaintiff  a  bond  with  two  sureties 
for  the  same  amount.  The  condition  of  the  bond  was,  "  That 
if  the  railway  company  do  and  shall  on  demand  pay^  or  cause 
to  be  paid  to  the  said  Mr.  Poynder,  his  heirs,  executors,  admin- 
istrators, or  assigns,  or  do  and  shall  on  demand  deposit  in  the 
Bank  of  England,  under  the  provisions  of  the  act,  the  amount 
of  all  such  purchase  money  and  compensation  as  shall,  in  the 
manner  provided  by  the  said  act,  be  determined  to  be  payable 
by  the  said  company,  in  respect  of  the  land  intended  to  be  en- 
tered on  by  the  company,  with  interest  at  5  per  cent.,  &c.,  then 
the  bond  to  be  void,"  &c. 

The  plaintiff,  being  dissatisfied  with  the  bond,  filed  this  bill 
for  an  injunction  to  restrain  the  defendants  from  constructing 
their  railway  across  his  land,  or  continuing  in  possession  thereof, 
insisting  that  the  condition  of  the  bond  was  objectionable  in  two 
respects ;  first,  because  it  gave  the  company  the  option  of  either 
paying  the  money  into  the  bank  or  to  the  plaintiff;  whereas  the 
plaintiff  being,  as  he  alleged,  owner  of  the  land  in  fee,  was  en- 
titled to  have  the  money  paid  to  himself:  and  secondly, 
[*331]  because  the  words  "  on  demand,"  which  were  *not  to  be 
found  in  the  act,  would  embarrass  the  plaintiff  in  his 
remedy  upon  the  bond. 

The  Vice-Chancellor  of  England,  having  granted  an  injunc- 
tion as  prayed  by  the  bill, 

Mr.  RM  and  Mr.  Denmaon  now  moved  to  dissolve  it 

Mr.  Bacon  and  Mr.  Oraig^  oofUr€L 

The  Lord  Chancellor. — ^As  the  bond  stands,  it  gives  the 
plaintiff  the  option  of  either  receiving  the  money  or  having  it 
paid  into  court,  whatever  the  case  may  be ;  and  therefore  the 
plaintiff'  is  rather  a  gainer  than  a  loser  by  the  departure  from 
the  strict  form  prescribed  by  the  act :  but  that  very  circumstance 
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me  as  the  most  serious  objection  to  the  bond ;  for  the  ob- 
ject of  the  act  was  to  protect  the  interest  of  parties  under  disa- 
bility, by  having  the  money  paid  into  the  bank,  where  any  such 
parties  were  concerned :  whereas  this  bond  would  enable  the 
plaintiff  to  compel  payment  to  himself  in  any  event  He  says, 
indeed,  he  is  owner  in  fee  ;  but  I  cannot  take  that  for  granted, 
before  the  title  is  investigated.  I  think,  therefore,  the  condition 
ought  to  be,  to  pay  either  to  the  plaintiff  or  into  the  bank,  as  the 
case  may  require,  according  to  the  provisions  of  the  act. 

Whatever  ground,  therefore,  the  Vice-Chancellor  may  have 
proceeded  upon  in  granting  the  injunction,  I  see  no  reason  for 
dissolving  it  On  the  contrary,  I  think  it  is  for  the  interest  of 
ail  parties,  including  the  railway  company  itself,  that  it  should 
be  continued  imtil  they  execute  a  bond  in  a  proper  form.  If  I 
were  to  dissolve  the  injunction,  the  railway  could  not  go 
on,  for  *the  plaintiff  would  not  be  satisfied,  but  would  [*332] 
bring  an  ejectment.  I  find  that  the  terms  of  the  act  have 
been  departed  from  without  any  reason  assigned,  and  I  see  a 
possible  prejudice  from  that  departure  to  other  parties  who  may 
be  interested.  Let  the  injunction,  therefore,  be  continued  until 
the  company  shall  give  a  bond  in  conformity  with  the  provisions 
of  the  act 

Mr.  Bacon  suggested  that  the  injunction  should  be  absolute, 
as  the  Vice-Chancellor  had  granted  it,  and  when  the  company 
should  have  given  a  proper  bond,  they  might  come  to  dissolve  it 

The  Lord  Chancellor. — ^There  will  probably  be  another 
application  in  either  case :  but  the  most  likely  way  of  saving 
the  expense  of  one,  will  be  to  limit  the  injunction,  as  I  have  pro- 
posed in  the  first  instance. 


*Stev£ns  V,  Ebatino.  [*333] 

1847 :  Jan.  S3,  July  39 

ThA  oourt  win  not,  |renerally,  in  doobtfiil  eaaes,  reitnin  by  injnncticm  the  infriage- 
BMBt  of  an  aaerted  legtl  right,  until  its  vtMty  hae  been  ettablwhed  by  an  aotkm 
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at  law  ;  bat,  »eeu9,  where  there  has  been  long*  iminternqpted  eojoyment  vnder  a 
patent,  that  being  regarded  ae  prima  facie  evidence  of  title-[  1  ] 

When  the  court  grants  an  u^jnnction,  the  order  on^t  not  merely  to  direct  that  an  ac- 
tion shall  forthwith  be  brought,  with  liberty  to  the  parties  to  apply  in  case  of  delay, 
but  to  give  each  directions  of  its  own,  in  the  fint  instance,  as  will  insure  the  speedy 
trial  of  the  action. 

An  injunction  granted  pending  an  action  to  be  brou^t  by  the  plaintiff,  for  the  qpeedy 
trial  of  which  special  directions  were  given,  was  dissolved  on  the  ground  of  tha 
plaintiff  not  having  duly  complied  with  those  directions. 

The  object  of  this  suit  was  to  restrain  an  alleged  infringe- 
ment of  a  patent  granted  to  the  plaintiff  in  1835,  for  a  particular 
process  in  the  manufacture  of  cement.  A  motion  having  been 
made  for  an  injunction  before  the  Vice-Chancellor  of  England, 
his  Honor  granted  it,  at  the  same  time  ordering  that  the  plaintiff 
should  forthwith  bring  an  action.  On  appeal  from  that  order, 
the  Lord  Chancellor  upheld  the  injunction,  on  the  ground  of  the 
length  of  imdisturbed  enjoyment  under  the  patent.  And  in  the 
course  of  his  judgment,  adverting  to  an  observation  which  had 
been  made  by  counsel  in  the  argument,  that  some  late  decisions 
of  his  Lordship  were  supposed  to  have  narrowed  the  jurisdiction 
formerly  exercised  by  the  court  in  patent  cases,  particularly 
in  those  in  which  the  patent  was  of  several  years  standing,  his 
Lordship  made  the  following  remarks : — 

The  Lord  Chancellor. — Before  I  advert  to  the  particular 
provisions  of  the  specification,  I  wish  to  make  an  observation  in 
reference  to  what  I  have  been  informed  of  from  the  bar,  but  of 
which  I  was  not  aware  before,  namely,  that  an  impression  ex- 
ists that  I  have  expressed  some  opinion  adverse  to  the  principles 
and  doctrines  laid  down  by  Lord  Loughborough,  Lord  Eldon, 
and  every  succeeding  Chancellor,  including  myself,  who  have 
exercised  jurisdiction  in  these  matters ;  and  for  that  pur- 
[*334]    pose  I  was  anxious  to  *find  out  what  cases  there  were 

[1]  See  Hill  v.  Thampwn,  3  Meriv.  631,  632  ;  Itaaes  v.  Cooper,  4  Wash.  C.  C. 
R.  259,260;  Wathhum  v.  Gould,  3  Story  R.  156,  169;  Orr  v.  LiitUfield,  1 
Woodb.  &  M.  13 ;  Woodtoorth  v.  Hall,  1  Ibid.  348 ;  Hovey  v.  Stevens,  I  Ibid. 
390 ;  Harmer  v.  Plane,  14  Vesey,  130;  Richford  v.  i^ibeaoes.  Webs.  Pat  Cas.  311, 
313.  See  the  able  and  elaborate  opinion  of  Mr.  Justice  Woodbury  in  the  casa  of 
Orr  V.  LUtleJUld,  above  cited  and  Morgan  v.  Stward,  Webs.  Pat.  Cas.  167. 
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on  which  that  impression  was  founded.  None  were  cited 
on  either  side  to  justify  such  an  impression,  but  I  have  looked 
into  a  book  that  seems  very  accurately  to  collect  the  cases, 
I  mean  Mr.  Hindmarsh's  work  on  Patents,  and  there  I  find 
all  the  cases  on  the  subject  arranged  in  regular  order,  the 
two  last  of  which  were  decided  by  myself — Collar d  v.  Allison^ 
reported  also  in  4  Mylne  4*  Craig,  and  NeUscn  v.  Thompsan — 
in  both  of  which,  the  doctrine  of  former  judges  is  distinctly 
recognized.  I  have  no  recollection  of  having  ever  used  an  ex- 
pression calculated  to  raise  the  impression  which  I  am  told  at 
the  bar  exists,  and  I  am  anxious  to  state  that  if  I  have,  it  was 
quite  inadvertently,  and  that  no  intention  ever  existed,  or  now 
exists  m  my  mind,  to  do  that  which  I  am  told  it  is  supposed 
had  don^.  I  have  no  reason  to  question  the  soundness  of  that 
doctrine,  aud  if  I  had,  I  am  not  so  rash  as  to  take  on  myself  to 
overturn  a  system  that  has  existed  for  a  century,  and  which  has 
been  the  recognized  doctrine  of  the  most  learned  chancellors  who 
have  administered  justice  in  this  court. 

Intending,  therefore,  to  act  on  that  principle,  and  not  having 
the  least  intention  to  alter  it,  I  will  only  state  what  I  suppose, 
if  such  an  impression  has  existed,  must  have  given  rise  to  it  I 
have,  in  common  with  other  judges,  of  whom  Lord  Eldon  was 
one,  frequently  expressed  my  opinion,  that  in  doubtful  cases 
great  care  ought  to  be  taken  by  this  court  not  to  grant  an  injunc- 
tion which  is  at  all  likely  to  prove  unfounded ;  because  if  it 
turns  out  to  be  unfounded,  you  are  doing  an  irreparable  injury 
to  the  party  restrained,  whereas  by  withholding  it,  you  may  be 
permitting  some  injustice,  but  certainly  not  an  injustice  at  all 
equal  to  that  which  you  are  doing  by  improperly  granting  it. 
That  rule,  however,  is  confined  to  cases  where  there  is 
a  serious  *doubt  in  the  mind  of  the  judge  as  to  whether  [*335] 
the  title  to  an  injunction  is  made  out  or  not,  for  if  the 
court  sees  that  there  is  a  clear  case  for  an  injunction,  it  would  be 
absurd  to  say,  go  to  law  and  prove  that  which  you  have  already 
proved  here,  before  I  grant  the  injunction. 

In  patent  cases,  however,  a  rule  steps  in  which  is  quite  con- 
sistent with  the  general  rule  to  which  I  have  just  referred,  and, 
indeed,  is  only  an  instance  of  the  exception  which  a  correct 


335  CASES  IN  CHANCERY. 

1847.^ — SteyaiiB  ▼.  Keathif. 

Statement  of  that  rule  must  always  include,  viz.  that  long  and 
uninterrupted  possession  shall  be  considered  such  prima  fade 
evidence  of  title  as  to  justify  the  court  in  protecting  the  patent 
right  by  an  injunction  until  its  invalidity,  if  it  be  invalid,  shall 
have  been  established  by  an  action  at  law. 


Having,  in  conformity  with  these  observations,  expressed  his 
concurrence  in  the  Yice-Chancellor's  order  as  regarded  the  in- 
junction, his  Lordship  asked,  whether  the  order  contained  any 
directions  with  a  view  to  the  speedy  trial  of  the  action. 

Mr.  Stuart,  for  the  plaintiff,  said,  that  his  Honor's  usual  prac- 
tice was,  merely  to  direct  the  action  to  be  forthwith  brought^ 
with  liberty  to  apply ;  and,  if  the  plaintiff  did  not  proceed  with 
proper  expedition,  to  dissolve  the  injunction. 

The  Lord  Chancellor. — The  defendant  ought  not  to  be  left 
to  take  his  chance  of  the  opinion  the  court  may  form  on  the 
question,  what  is  proper  expedition ;  it  is  much  better  for  the 
court  to  give  special  directions  of  its  own  in  the  first  instance.    I 

propose,  therefore,  to  confirm  the  Vice-Chancellor's  ordefi 
[*336]    so  far  as  it  continues  the  injunction  pending  the  'action, 

and  directs  the  action,  but  to  add,  that  the  trial  shall  be 
at  the  Sittings  after  this  Term,  and  whatever  is  required  by 
either  side,  for  the  purpose  of  giving  effect  to  that,  I  will  order. 


In  the  discussion  of  the  minutes  of  the  order,  on  a  subsequent 

day, 

Mr.  Bethellj  for  the  plaintiff,  asked,  amongst  other  things,  that 
the  defendant  might  deliver  the  particulars  of  his  objections,  to- 
gether with  his  pleas ;  and  also  suggested,  that  the  defendant 
should  either  not  raise  the  question  of  want  of  novelty,  or  de- 
liver to  the  plaintiff  all  the  patents,  documents,  &c.,  on  which 
he  relied,  in  support  of  such  objection. 

The  Lord  Chancellor. — The  application  for  that  ought 
to  be  made  to  a  Judge  at  chambers.    I  do  not  mean  to  change 
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the  rules  of  pleading  in  courts  of  law,  or  to  interfere  on  any 
point  which  goes  to  the  merits  of  the  trial.  My  only  object  is, 
to  put  the  parties  upon  such  terms  respectively,  as  may  ensure 
the  speedy  trial  of  the  question  between  them. 


July  29. — ^Mr.  Webster^  for  the  defendant  now  moved  to  dis- 
sdve  the  injunction,  on  the  ground  of  the  plaintiff's  delay  in 
taiinging  the  action  to  trial,  stating,  that  the  cause  was  in  the 
paper  for  trial  during  the  sittings  in  February,  but  that  the  plain* 
tiff  then  got  it  postponed  on  account  of  the  absence  of  \\\s  lead- 
ing counsel.  And  that  on  its  coming  on  lately  a  w^^nA.  time, 
be  had  again  refused  to  go  to  trial  in  consequence  of 
there  not  being  a  sufficient  *number  of  special  jurjrmen  [^37J 
pzesent,  and  the  refusal  of  the  plaintiff  to  pray  a  tales. 

Mr.  Folietty  eanira. 

The  Lord  Chancellor. — The  injunction  was  granted  in 
January :  we  are  now  at  the  end  of  July,  and  the  action  has 
not  been  tried.  So  far  as  the  action  was  concerned,  the  plain- 
tiff had  a  perfect  right,  if  he  thought  that  his  interests  would 
be  prejudiced  by  trying  it  either  in  the  absence  of  his  counsel 
or  with  a  deficient  number  of  special  jurymen,  to  avail  himself 
of  any  means  which  the  rules  of  a  court  of  law  afford  for  post- 
poning the  trial.  But  it  is  a  different  question,  whether  he  is  to 
exercise  that  discretion  to  the  prejudice  of  the  defendant,  and 
whether  an  injunction,  which  was  granted  on  the  understanding 
that  the  action  should  be  speedily  tried,  is  to  be  continued,  be- 
cause the  plaintiff  has  not  found  it  convenient  to  go  to  trial 
when  he  might  have  done.  It  is  quite  clear,  that,  after  the  de- 
lay that  has  taken  place,  the  injunction  must  be  dissolved ;  but 
the  defendants  must  undertake  to  keep  an  account. 


Vol.  n.  36 
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[•338]  *Okill  r.  Whittaker. 

1847 :  July  14. 

F^wmiies  wore  lold  for  the  residoe  of  a  term  of  which  both  partiei  as  the  time  ani^- 
poaed  that  eight  yean  only  wen  unexpired,  and  the  price  was  fixed  nrpffwiy  en 
that  mppoaHion.  It  aflerwaitb  appeared  that  twenty  years  were  in  &et  umeoEptnA 
at  the  time  of  the  sale.  But  a  bUl  by  the  vendor  to  make  the  pmohaaer  a  traatee 
of  the  term  for  the  tweWe  additional  yean  waa  dismiawd. 

The  plaintiffs  were  trustees,  for  sale,  of,  amongst  other  pro* 
perty,  certain  leasehold  premises,  which  they  held  mider  a  de- 
mise executed  in  1755,  for  a  term  of  three  lives  and  twenty-one 
years ;  and,  in  March,  1836,  they  put  the  leaseholds  up  to  auc- 
tion under  particulars  of  sale,  in  which  they  were  advertised  to 
be  sold  "  for  the  remainder  of  a  term  of  twenty-one  years,  which 
commenced  on  or  about  the  3d  of  December,  1823,"  the  plain- 
tiffs being  then  imder  the  impression  that  the  last  survivor  of  the 
lives  had  died  about  that  time,  although  the  last  life  did  not  in 
fact  drop  imtil  March,  1835.  The  property  not  having  been  sold 
at  the  auction,  they  agreed  a  few  days  afterwards  to  sell  it  un- 
der the  same  description  to  one  Whittaker  for  £300 ;  smd  by  an 
indenture,  dated  the  22d  of  March,  1836,  after  reciting  the  in- 
denture of  demise,  and  '<  that  the  last  survivor  of  the  lives  died 
on  the  3d  of  December,  1823,  when  the  term  of  twenty-one 
years  commenced;  and  that  the  plaintiffs  had  agreed  with 
Whittaker  for  the  sale  thereof  to  him  for  £300,  for  the  residue 
then  unexpired  of  the  lease ;"  it  was  witnessed  that,  in  consid- 
eration of  the  said  sum  of  £300,  the  plaintiffs,  in  exercise  of  the 
said  power,  d&c,  assigned  the  premises  to  Whittaker,  "  to  hold 
the  same  for  all  the  residue  then  to  come  and  unexpired  of  the 
said  term  of  twenty-one  years  granted  by  the  said  lease,  and 
which  term  commenced  on  or  about  the  3d  of  December,  1823." 

The  purchase  money  was  duly  paid,  and  Whittaker  took  pos- 
session of  the  premises,  and  remained  in  such  possession 
[*339]  till  his  death  in  1842,  when  they  passed  to  *the  defend- 
ants, his  executors.  In  1846,  the  plaintiffs  filed  this  bill, 
alleging  that  they  had  lately  discovered  their  mistake  as  to  the 
time  when  the  last  life  dropped,  and  pTa3nng  <hat,  under  the 
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eiicamstances,  it  might  be  declared  that  Whittaker  was  in  equity 
only  entitled  to  the  premises  for  the  residue  of  a  term  of  twenty- 
one  years,  computed  from  the  3d  of  December,  1823,  and  that 
the  defendants  might  be  decreed  to  re-assign  them,  and  to  ac- 
count for  the  rents  as  firom  the  3d  of  December,  1844. 

The  defendants,  by  their  answer,  admitted  that  the  last  sur- 
viving life  did  not  in  fact  drop  until  March  1835 ;  but  they  sta- 
ted their  belief  that  Whittaker  had  attached  very  little  import- 
ance to  the  precise  length  of  time  the  lease  had  to  run,  having 
brought,  as  they  beUeved,  with  a  view  to  obtain-  a  renewal, 
which,  though  not  a  matter  of  right,  would,  in  all  probability, 
be  obtained.  It  was,  however,  proved,  on  the  part  of  the  Plain- 
tifis,  by  the  agent  who  had  negotiated  the  sale  to  Whittaker, 
that,  in  the  discussion  of  the  terms,  the  latter  inquired  particu- 
larly how  much  of  the  lease  remained  unexpired,  and  that,  in 
the  written  proposal  signed  by  Whittaker  to  be  submitted  to  the 
plaintifi,  these  words,  "  there  being  eight  years  from  December 
next,"  were  inserted  at  the  express  request  of  Whittaker  himself. 
It  was  also  in  evidence  that  the  fair  price  of  the  property  on  that 
supposition  would  have  been  about  294/. ;  but,  for  the  longer 
period,  495/.  at  least 

Yice-Chancellor  Ejiight  Bruce  having,  at  the  hearing,  dismiss- 
ed the  bill  with  costs,  the  plaintiffs  appealed. 

Mr.  Anderdon  and  Mr.  HaU,  for  the  appeal,  contended  that, 
upon  the  principle  on  which  money  paid  by  one  party  to 
another  under  a  mutual  misapprehension  *or  ignorance  [*340] 
of  facts,  KeUt/  v.  Solarij{a)  Bell  v.  Gardinerjifi)  the 
court  would  relieve  the  plaintiffs  in  this  case,  as  had  been  done 
in  Bing/uxm  v.  Bingham^{c)  Calverley  v.  WUliams^[d)  Stapyl- 
ten  V.  Scoiij{e)  Willan  v,  WiKa»,(/)  Chrievesan  v.  Kirsop,(jg) 
Tyler  v.  Bei>ersham.{h) 

The  Lord  Chancellor,  without  hearing  the  other  side, 
said — ^It  is  impossible  on  this  bill  to  give  any  relief.    It  goes  far 

(a)  9  Meeik  &  W.  5i.  (6)  4  Man.  d&  6r.  11.  {c)  1  V«.  196. 

(<i)  1  Vfls.  910.  («)  13  y«.  495.  (/)  16  Ve*.  73. 

ii)  5  Bmt.  983.  (A)  Ca.  t  Fmeb,  80. 
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beyond  any  of  the  cases  that  have  been  cited.  The  plaintiffs 
do  not  ask  to  rescind  the  transaction  altogether :  nor  could  they ; 
for,  after  ten  years'  occupation  and  expectation  of  the  benefit  of 
renewal,  it  would  be  impossible  to  restore  the  purchaser  to  his 
original  situation.  What  they  say  is,  that  the  contract  was  im- 
properly executed  by  the  assigiunent,  and  they  ask  that  what 
remains  of  the  term  after  the  expiration  of  the  eight  years  may 
be  reassigned.  But  what  is  that,  but  to  call  upon  this  court  to 
decree  specific  performance  of  a  contract  with  a  variation  ?  For 
the  thing  that  both  the  vendor  agreed  to  seU  and  the  puidm- 
ser  to  buy,  was  the  residue  of  the  term,  and  not  a  portion  ci  the 
residue. 

Suppose  a  party  proposed  to  sell  a  farm,  describing  it  as  '<  all 
my  farm  of  200  acres."  and  the  price  was  fixed  on  that  suppo- 
sition, but  it  afterwards  turned  out  to  be  250  acres,  could  he 
afterwards  come  and  ask  for  a  reconveyance  of  the  farm,  or  pay- 
ment of  the  difference  ?  Clearly  not ;  the  only  equity  being 
that  the  thing  turns  out  more  valuable  than  either  of  the  parties 
supposed.     And  whether  the  additional  value  consists  in  a 

longer  term  or  a  larger  acreage  is  immaterial. 
[*341]  *Some  of  the  cases  cited  were  cases  in  which  the  par- 
cels in  the  deed  embmced  more  than  the  parties  intend- 
ed to  de&l  with.  But  the  misfortune  of  this  case  is  that  here  the 
plaintiffs  did  intend  to  sell  all  the  remaining  interest  in  the  lease, 
but  by  their  own  mistake  they  misdescribed  what  that  interest 
was.  I  cannot  distinguish  such  a  case  from  that  of  a  bill  to 
compel  specific  performance  with  a  variation  ;  for  the  object  of 
the  bill  is  to  introduce  a  new  term :  either  to  make  the  purcha* 
ser  pay  more,  or  to  make  him  a  trustee  of  the  rest  of  the  term. 
That  cannot  be  done. 

The  appeal  must  be  dismissed  with  costs. 
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DuNSTAK  V.  Patterson. 
DvNSTAN  V,  Patterson. 

1047 :  Jirijr  9S. 

A  bill  filed  for  ndemptioii  of  a  mortgage,  and  an  injunction  to  leetrain  a  sale  vnder 
a  power  alleged  to  have  been  fraudulently  inserted  in  the  deed,  contained  variona' 
diaigea  of  opprearion  and  miaconduct  againat  the  defendant,  on  the  groand  of  which 
H  prayed  that  he  might  pay  the  coeta  of  the  aott 

te  a  molkn  for  aa  j^jnaetion  aopported  by  affidaviti  of  thoae  chaigaai  the  defendant 
oohnittod  to  an  inunediate  aocounta  the  plaintiff  undertaking  to  pay  what  ahould 
be  found  doe,  and  further  direcUona  and  coata  were  reaerved.  Held,  on  a  aubae- 
quent  hearing  of  the  canae  for  further  directions,  that  the  affidavits  filed  on  the 
former  oocaaion  could  not  be  read,  the  fiiat  order  having  ahat  ant  all  the  meiita  ez- 
eepi  tlia  aoeoont  And  an  order  giving  the  plaintiff  the  coata  of  the  auit  on  the 
giomd  of  thoae  affidavita,  waa  on  appeal  dianuaaedt  and  the  defendant  waa  allowed 
hia  coata  according  to  the  ordinary  rule. 

These  suits  were  instituted  by  two  sisters  fw  the  ledemption 
of  two  mortgages  for  6001.  each,  but  upon  which,  they  alleged, 
that  a  small  part  of  that  sum  only  had  been  actually  advanced, 
the  defendant,  who  was  a  solicitor,  having  undertaken  to  apply 
the  balances  in  pajonent  of  certain  other  debts  due  from  the 
plaintiflb  respectively;  which  he  had  not  done.  The  bills 
charged  the  defendant  with  various  other  acts  of  oppression  and 
imposition  in  connection  with  the  mortgages,  alleging, 
'amongst  other  things,  that  he  had  fraudulently  inserted  [*342] 
in  the  deeds  a  power  of  sale,  in  default  of  payment  with- 
in six  months,  of  which  power  he  was  about  to  avail  himself, 
and  they  prayed  an  injunction  to  restrain  him  from  so  doing. 

Shortly  after  the  bills  were  filed,  the  plaintifis  moved,  upon 
affidavits,  before  Yice-Chancellor  Knight  Bruce,  for  injunctions ; 
but,  on  the  hearing  of  the  motions,  an  order  was  made,  whereby 
"  the  defendant  consenting,  and  the  plaintiffs  undertaking  to  pay 
what  should  be  found  due,"  it  was  referred  to  the  Master  to  take 
an  account  of  what  was  due  to  the  defendant  upon  the  mort- 
gages^ and  also  to  tax  certain  bills  of  costs,  which  the  defend- 
ants claimed  against  the  plaintiffs ;  and  further  directions  and 
the  eoals  of  the  suits  were  reserved  till  the  Master  should  have 
made  his  tepoit. 
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The  Master,  by  his  report,  found  that  1662.  only  was  due  for 
principal  and  interest  on  one  of  the  mortgages,  and  2462.  on  the 
other ;  and  he  taxed  off  rather  less  than  <me-8ixth  of  the  bill  of 
costs. 

Upon  the  hearing  of  the  causes  for  further  directions,  an  order 
was  made,  by  which,  after  reciting  the  report,  and  the  affidavits 
filed  on  the  former  occasion,  it  was  ordered  that  the  plaintifEi 
riiould  respectively  pay  to  the  defendant  within  a  week  what 
had  been  found  due  from  them  npoa  their  respective  mortgages ; 
and  that  thereupon  the  defendant  should  transfer,  leconvey  or 
reassign  the  mortgage  debt8(a)  and  premises,  fiee  firom 
[*343]  *all  incumbrances,  &c.j  and  deliver  up  all  deeds  &c.  to 
the  plaintiffs  respectively,  or  to  whom  they  should  ap- 
point And  it  was  referred  to  the  Taxing  Master  to  tax  the 
plaintiffs  their  costs  of  the  suits,  and  it  was  ordered  that  such 
costs,  when  taxed,  should  be  set  off  against  the  amount  of  the 
defendant's  bills  of  costs  which  had  been  taxed  under  the  for- 
mer order,  the  balance,  if  in  favor  of  the  plaintiffs,  to  be  paid  to 
them  by  the  defendant,  and  vice  ver9(i. 

The  defendant  appealed  from  so  much  of  that  order  as  lela* 
ted  to  the  transfer  of  the  mortgage  debts,  and  the  costs  of  the 
suit 

The  appeal  now  coming  on  to  be  heard, 

Mr.  BetheU  and  Mr.  Hardy  appeared  for  the  appellant 

Mr.  K.  Parker  and  Mr.  Malins,  for  the  respondents,  proposed 
to  read  the  affidavits  on  the  question  of  costs,  but 

The  Lord  Chancellor  said,  he  could  not  attend  to  them 
On  a  motion  for  an  injunction  the  parties  had  consented  to  an 
immediate  decree.  He  could  only  refer  to  what,  by  that  consent, 
they  had  agreed  should  be  done.    If  the  plaintiffs  had  intended 

(a)  In  the  conne  of  the  aigoment,  the  Lord  Chancellor  asked  whether  this  pait 
of  the  order  was  objected  to  below,  and  H  was  stated  that  it  was;  the  foot  htoagt 
though  it  was  not  distuictly  so  stated,  that  the  objection  was  taken  only  htian  tha 
legistfmr  on  the  dvawhif  vp  of  the  oider,  the  point  not  havinff  baea  dfannawwi  in  oomt 
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toliaTe  the  costs  disposed  of  with  reference  to  ciroumstances. 
disclosed  by  the  affidavits,  they  had  mistaken  their  course  :  they 
oaght  to  have  made  those  circumstances  part  of  the  leference 
tt>  the  Master. 

They  then  adverted  to  the  circumstances  of  there  being  re- 
ceipts indorsed  on  both  the  deeds  for  £500  as  evidence,  pro 
timiOy  of  the  imposition  which  the  plaintifb  complained  had  been 
practised  upon  them. 

*Th£  Lord  Chancellor. — ^The  rights  of  mortgagor  [*344] 
and  mortgagee  depend,  first,  upon  the  contract  between 
the  parties ;  and,  secondly,  on  the  practice  of  this  court  respect- 
ingthose  contracts.  And,  considering  that  a  very  large  part  of  the 
real  property  ol  this  country  is  subject  to  mortgages^  those  rules  are 
of  paramount  importance,  and  ought  to  be  strictly  adhered  to. 

The  first  question  is,  how  far  these  parties  have  by  their 
contract  departed  from  the  rule  and  practice  of  this  court  which 
must  be  observed,  imless  they  have,  by  their  contract,  interposed 
some  other  rule  between  themselves.  According  to  that  practice, 
a  mortgagor  is  bound  to  pay  principal,  interest,  and  costs^ — ^that 
is,  of  course,  costs  properly  incurred ;  but,  without  some  special 
case,  a  mortgagee  is  as  much  entitled  to  his  costs  as  to  his  prin- 
cipal and  interest. 

Here  are  biUs  filed  by  two  ladies,  as  owners  of  the  property 
in  mortgage.  What  the  bills  state,  I  do  not  inquire  into,  that 
being  quite  immaterial ;  for  if  they  made  any  case  against  the 
defendant  for  relief  different  from  the  ordinary  relief  between 
mortgagor  and  mortgagee,  they  have  departed  from  it  by  the  de- 
cree to  which  they  consented  upon  the  motion  for  an  injunction. 
That  decree  merely  directed  that  an  account  should  be  taken 
of  what  was  due  on  the  mortgages,  and  i^  respect  of  certain 
bills  of  costs  not  included  in  them,  reserving  further  directions 
and  costs.  In  that  respect,  as  well  as  in  several  others,  the  de- 
cree differs  from  the  ordinary  decree  in  redemption  suits,  which 
directs  payment  of  what  the  Master  should  find  due  for  princi- 
pal, interest,  and  costs,  and,  in  default  of  payment,  that  the 
plaintiff  should  be  foreclosed.  In  this  case,  these  direc- 
tmui  *were  reserved  for  further  order ;  but  the  question    [*346] 
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is,  why  a  different  mode  of  administering  justice  is  to  prevail, 
because  there  have  been  two  decrees  instead  of  one.  The 
defendant  only  asks  to  be  put  in  the  same  situaticxi  as  he 
would  have  been  in  if  the  suits  had  taken  the  ordinary  course, 
except,  so  fiir  as  he  has,  by  the  decree,  departed  from  that  course. 
Now  I  have  asked  in  vain  for  any  authority  to  show  that  a 
mortgagor  has  a  right  to  require  the  mor^^agee  to  assign  the 
mortgage  debt  when  he  is  paid  off.  That  is  a  departure  from 
the  contract  beyond  all  doubt,  and  not  justified  by  the  law  and 
practice  of  the  court.  I  think,  therefore,  that  in  imposing  that 
term  upon  the  defendant,  the  decree  is  erroneous. 

Then,  as  to  the  costs,  what  is  the  case  made  against  the  mort- 
gagee to  deprive  him  of  his  costs  7  The  only  circumstance  is^ 
that  the  deeds  are  endorsed  with  receipts  for  £600,  though  it 
appears  that  much  smaller  sums  were  actually  advanced :  and 
on  that  I  am  asked  to  decide  that  the  mortgagee  has  forfeited 
what  he  is,  independently  of  a  special  case,  entitled  to<  Possibly 
the  plaintiflb  may  have  had  such  a  case,  and  if  they  had,  I  lament 
that  they  have  mistaken  their  course.  But  great  danger  would 
arise  from  departing,  upon  any  speculation  of  hardship  to  these 
plaintiffs,  firom  a  rule  which  is  perfectly  established,  and  which, 
considering  the  interests  involved,  is  most  important  to  be  ad- 
hered to.    I  think,  therefore,  the  mortgagee  must  have  his  costs. 


Mr.  Bethdl  then  su^ested  that  the  decree  should  be  altered 
by  striking  out  the  direction  for  transfer  of  the  debts,  and  by 
appointing  a  day  for  payment  of  what  was  due  for  prin- 
[*346]    cipal  and  interest,  and  directing  that,  *in  default  of  pay- 
ment, the  plaintiffs  should  be  foreclosed. 

The  Lord  Chancellob. — I  am  not  sure  of  that  H«» 
you  proeeed  on  an  undertaking.  You  must,  therefore,  not  avail 
yourself  of  your  right  of  foreclosure. 


Innes  V,  Mitchell. 

1847 :  Aug.  4. 

Gift  of  an  aimiiity  of  £300  to  the  teitatoi's  three  daoghton,  ai^ 
mor,  wMh  a  gift  over  to  the  la«(  stniror,  of  the  ram  fet  apeit  to  amww  the  aiMsi^ 
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Alter  the  death  of  one  of  the  daoghten  the  fiind  set  apart  was  loet  hy  the  mieconduet 
of  the  trustee,  and  the  annuity  remained  unpaid  for  the  restof  theliyee  of  the  other 
two:  hut  alter  their  deaths  a  sum  of  money  forming  part  of  the  residue,  but  of  leas 
aamiiit  thao  the  orifpnal  fand»  becoming  available :  Held  (reversing  the  original 
decittoa)  that,  as  the  last  survivor  had  had  no  opportunity  of  receiving  the  capital 
daring  her  life,  the  annuity  was  to  be  considered  as  continuing  for  her  benefit,  af- 
ter her  sister's  death,  until  her  own,  and,  therefore,  that  she  was  entitled  to  an 
apportionment,  in  respect  of  the  arream  of  such  annuity  during  that  interval,  as 
wen  as  m  respect  of  the  principal  fund. 

This  case  is  reported,  on  the  hearing  before  Lord  Lyndhurst  C, 
in  the  first  volume  of  these  reports.(a) 

It  now  came  on  to  be  re-heard  before  Lord  Cottenham  on  the 
petition  of  the  parties  interested  under  the  will  of  Mrs.  Mitchell, 
who  complained  that,  by  Lord  Lyndhurst's  order,  no  part  of  the 
fimd  in  question  was  apportioned  to  them  in  respect  of  the  an- 
nuity to  which  Mrs.  Mitchell  was  entitled  from  the  death  of  Mr. 
Stewart  in  1837  to  her  own  death  in  1845. 

Mr.  Js.  Parker  and  Mr.  Miller  for  the  appellants. 

Mr.  Stuart  and  Mr.  FoUett  for  the  respondents. 

*The  Lord  Chancellor. — I  have  not  been  informed  [•347] 
CD  what  ground  Lord  Lyndhurst  proceeded  in  this  part 
of  his  order  ;  but  I  cannot  reconcile  it  upon  any  principle  with 
the  rest :  for  while  the  order  gives  Mrs.  Mitchell  the  benefit  of  a 
moiety  of  the  annuity  so  long  as  she  was  entitled  only  to  a 
moiety,  yet  wh^i  she  became  entitled  to  the  whole,  it  gives  her 
nothing.  If  the  capital  had  been  actually  receivable  by  her  on 
her  sister's  death,  that  would  have  been  right :  because,  having 
the  power  of  receiving  the  capital,  she  would  have  had  no  claim 
to  any  apportionment  in  respect  to  the  income  which  it  produced 
after  that  time.  But  there  was,  in  fact,  no  fund  then  forthcom- 
ing :  the  fund  now  in  question  did  not  fall  in  till  the  year  of  her 
death.  Her  annuity  must  be  considered  as  continuing  until  it 
was  put  an  end  to  by  the  principle  money  £edling  in.  I  think 
she  must  be  considered  to  have  been  entitled  to  her  annuity 

(a)  1  Fhill.  710. 
Vol.  II.  37 
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until  that  time,  because,  till  then,  nothing  had  happened  to  put 
an  end  to  it,  or  to  enable  her  to  put  an  end  to  it  by  leceiving  the 
principal.    The  order  must  be  altered  accoidingly. 


[*348]  *In  re  Townsbnd,  a  Limatic, 

AND 

In  the  Matter  of  the  I  W.  4,  c.  60. 

1847 :  Ang.  4. 

The  coats  of  proceeding  mder  the  1  W.  4,  c  60,  ■.  3,  for  the  pnrpow  of  '**«»"h*f  » 

recoDTeyanoe  of  a  mortgaged  ee tate  firom  a  hmatie  mortgagee,  are  to  be  borne  fay 

the  Imiatic's  estate. 

The  lunatic  being  mortgagee  of  an  estate, 

Mr.  Crawford  ajq)eared  in  support  of  a  petition  by  the  mort- 
gagor, stating  that  he  was  ready  to  pay  off  mortgage  debt,  and 
prajring  that  a  person  might  be  appointed  to  receive  the  money, 
and  to  reconvey  the  estate,  in  the  place  of  the  lunatic. 

The  only  question  was,  whether  the  costs  of  the  petition  and 
oi  the  proceedings  consequent  thereon  should  be  paid  by  the 
mortgagor,  or  out  of  the  lunatic's  estate. 

Mr.  Crmtfard  cited  Ex  parte  Richards^a)  in  which  Lord 
Eldon  held  that  such  costs  were  payable  by  the  lunatic's  estate, 
and  Ex  parte  Baker^{b)  and  Ex  parte  Clai/,{e)  two  subsequent 
cases  in  which  that  rule  had  been  acted  upon  or  recognized. 

Mr.  Bacon,  contra,  referred  to  Ex  parte  Marrow,{d)  in  which 
his  Lordship  had  expressed  his  disapprobation  of  that  rule. 

The  Lord  Chancellor.  —  The  reasoning  in  Ex  parte 

(a)  IJ.  &  W.  964.  (i)  Shelford  on  Lnnaoy,  p.  381. 

(e)  nMd.  p.  393.  (lO  Cr.  k.  PhiU.  149. 
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Richards  is  not  yeiy  satisfactory ;  but  I  see  it  has  been  twice 
acted  on ;  and  that  is  enough  to  estabUsh  the  practice.  The 
eztia  costs,  therefore,  occasioned  by  the  lunacy  of  the  mort- 
gagee, must  be  paid  out  of  his  estate. 


*B0UYEaiE  V»  BOITVERIE.  [*349] 

1847:  JvlySa 

In  odwtniiiig  limitatwiw  to  a  parent  for  life,  and  afterwards  to  his  children,  with  a 
liwinon  relating  to  sorviToiahip  annexed,  whether  occurring  in  wills  or  settlements, 
the  rale  for  determining  both  the  class  who  are  to  take  and  the  contingency  to 
which  the  sarriTordup  refers  is  to  lean  to  that  construction  which  will  include  as 
many  objects  of  the  gift  as  possible,  oonsistetttly  with  the  declared  purpose  of  the 
anthsr  of  the  instrament 

The  question  in  this  appeal  arose  upcm  the  following  clause 
in  a  testator's  will : 

'^  I  give  to  my  daughter  Katherine  Bouverie,  the  interest  of  all 
I  have  in  the  stocks  for  her  sole  use ;  and  at  her  death  I  give 
the  stock  to  her  children,  to  be  equally  divided  between  them, 
togetbfar  with  the  interest  to  be  laid  out  for  their  use,  in  case 
their  mother  dies  before  they  arrive  at  the  age  of  twenty-one : 
in  case  one  dies,  then  the  otiiers  are  to  have  share  and  share 
alike ;  the  survivor  to  have  the  whole :  should  they  all  die  be- 
fore the  age  of  twenty-one,  I  then  give  the  said  stock  to  my  five 
nieces  and  my  nephew,  equally  to  be  divided  between  them."  In 
a  subsequent  part  of  the  will,  the  testator  appointed  his  said 
daughter  Katherine  Bouverie  his  residuary  legatee. 

Several  of  the  children  of  Mrs.  Bouverie  having  died  during 
her  lifetime  above  the  age  of  twenty-one,  the  question  arose  at 
her  death,  whether  the  personal  representatives  of  those  children 
were  entitled  to  shares  in  the  stock  bequeathed  by  the  above 
mentioned  clause,  or  whether  the  gift  was  confined  to  tho^ 
children  who  both  attained  twenty-one  and  survived  their  mo- 
ther. 

The  Vice-chancellor  of  England  decided,  that  the  children 
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who  died  in  their  mother's  lifetime  were  excluded ;  on  the  ground 
(as  was  now  stated)  that  the  only  express  reference  to  ibe  age 
of  twenty-one,  in  connection  with  the  disposition  of  the  capital, 
occurred  in  the  ultimate  gift  over,  from  which  it  was  to 
be  ^inferred  that  the  words  <<  in  case  one  dies,"  in  the  [*350] 
prior  clause,  referred  to  some  other  period,  which  could 
only  be  the  death  of  the  mother. 

Mr.  Wood,  Mr.  Schomberg,  and  Mr.  Ccdmsj  for  the  appellants, 
relied  on  Haws  v.  Haws,{a)  Mendes  v.  Mendes,{b)  Lard  Salis- 
bury V.  Lambef{c  Crozier  v.  Pisher,{d) 

Mr.  Bethell  and  Mr.  Spurrier,  contra,  cited  Cripps  v.  Wol- 
cott,{e)  in  which,  upon  a  bequest  to  A.  for  life,  and  after  his 
death  to  his  children  B.,  C.  and  D.,  and  the  survivors  or  survivor 
of  them,  as  tenants  in  common  ;  Sir  John  Leach  held,  that  the 
period  to  which  tlie  survivorship  referred,  was  the  death  of  the 
tenant  for  life :  and  they  contended,  that  a  gift  to  several  and  the 
survivors  or  survivor  as  tenants  in  common,  was  the  same  thing 
as  a  gift  to  several,  with  a  direction  that,  "  in  case  one  die,  then 
the  others  were  to  have  share  and  share  alike." 

The  Lord  Chancellor. — In  Cripps  v.  Wbleott  the  question 
waS)  as  to  the  effect  of  the  words,  "  and  the  survivors,"  in  deter- 
mining the  class  who  were  to  take ;  whereas,  here,  the  question 
is,  as  to  the  effect  of  the  words  referring  to  survivorship  in  di- 
vesting an  interest,  which  is  clearly  vested  by  the  preceding 
clause. 

Mr.  Wood  in  reply. 

[•351]  'The  Lord  Chancellor. — In  the  matter  brought  be- 
fore me  upon  the  construction  of  this  will,  two  questions 
were  involved,  both  depending  on  the  same  principle.  The  first, 
as  to  the  rule  applicable  to  the  ascertainment  of  the  class  of  persons 
to  take  under  a  gift  to  children  after  the  determination  of  a  pre- 

(«)  3  Atk.  534.  (6;  UMd.  619.  (e)  1  Ed.  465. 
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Tious  life  estate.  The  second,  as  to  the  rule  applicable  to  the  con- 
stractioQ  of  provisions  for  survivorship  annexed  to  such  gifts. 
In  both,  the  court  adopts  the  rule  of  including  as  many  objects 
of  the  gift  as  possible,  consistently  with  the  declared  purpose  of 
the  testator.  If  the  instrument  is  equivocally  expressed  so  as  to 
leave  in  a  degree  uncertain  the  period  at  which,  or  the  contin- 
gency upon  which,  the  shares  are  to  vest,  the  court  leans  strongly 
towards  the  construction  which  gives  a  vested  interest. to  the 
diild,  when  that  child  stands  in  need  of  a  provision :  usually 
as  to  sons  at  the  age  of  twenty-one ;  and  as  to  daughters,  at 
that  age  or  marriage.  That  is  the  language  in  which  the  doc- 
trine is  stated  by  Sir  W.  Grcmt  in  Howgrave  v.  Cartier,{a)  and 
there  are  many  other  cases  in  which  the  same  principle  is  laid 
down. 

Looking  then  at  this  will,  and  taking  that  rule  for  our  guide, 
what  do  we  find  ?  The  first  part  of  the  clause  in  which  the 
property  is  given,  is  this :  "  I  give  to  my  daughter  the  interest 
of  all  I  have  in  the  stocks  for  her  sole  use,  and  at  her  death  I 
give  the  stock  to  her  children,  to  be  equally  divided  between 
theuL"  Now,  stopping  there,  we  have  a  vested  interest  in  all 
the  children  living  at  the  testator's  death,  or  who  might  come 
into  esse  before  the  period  of  distribution ;  and  the  words  which 
immediately  follow, — *'  together  with  the  interest  to  be 
laid  out  for  their  use  in  case  their  mother  Mies  before  [^262] 
they  arrive  at  the  age  of  twenty-one," — appear  to  me  to 
be  introduced,  merely  to  provide  for  the  contingency  of  some  of 
those  children  being  under  twenty-one  at  their  mother's  death, 
and  therefore  not  in  a  situation  to  receive  their  shares,  and  not 
for  the  purpose  of  interfering  with  the  generality  of  the  prior 
gift,  or  with  the  class  of  the  objects  to  take  under  it. 

The  only  remaining  question,  therefore,  depends  upon  the  gift 
over.  <<  In  case  one  dies,  &c."  It  was  upon  that  clause  that 
the  argument  chiefly  turned,  and  though  it  certainly  is  an  im- 
perfect sentence,  I  think  its  meaning  is  sufficiently  elucidated  by 
what  iimnediately  precedes  and  follows.  It  is  obviously  impos- 
sible to  construe  it  without  either  putting  a  forced  construction 

(•)3V.&B.79. 
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on  the  words  used,  or  introducing  other  words  to  explain  them. 
For  the  words,  '<  in  case  one  dies,"  must  necessarily  refer  to  some 
particular  period,  at  which  the  death  is  to  take  place ;  and  as  that 
period  is  not  expressed,  it  must  be  ascertained  from  the  context. 
Now,  the  *  last  words  of  the  precedxag  sentence  are,  ^  in  caae 
their  mother  dies  before  they  arrive  at  the  age  of  twenty-one ;" 
showing,  therefore,  that  the  idea  of  the  minority  of  the  duldren 
was  present  to  the  testator's  mind,  and  rendering  it  not  improba- 
ble, tfiat  when,  immediately  after,  he  refers  to  the  contingency 
of  their  dying,  he  means  dying  under  twenty-one :  for  the  soi- 
tence  which  follows  is  not  merely,  that  in  case  one  die,  the 
others  are  to  have  share  and  share  alike,  but  <<  should  they  all 
die  before  the  age  of  twenty-one,  then  I  give  the  said  stock  to 
other  persons."  Is  not  the  meaning  of  that — ^If  all  die  heiote 
twenty-one,  I  give  it  over  to  other  persons ;  but  if  only  some  of 
them  die,  leaving  a  survivor  or  survivors  at  twenty-one,  then  I 
give  it  to  the  survivors?  The  frame  of  the  whole  sentence 
seems  to  me  to  show  that  when  the  testator  qieaks  of 
[*363]  children  dying,  he  means  Mying  under  that  age,  the 
attainment  of  which  he  meant  to  be  the  period  at  which 
their  interest  should  be  vested  and  indefeasible. 

That  construction  is  rendered  still  more  probable  by  the  cir- 
cumstance that,  according  to  the  other,  if  there  had  been  bat 
one  child  who  attained  twenty-one,  and  that  child  had  died  ia 
the  lifetime  of  the  mother,  there  would  have  been  an  intestacy. 
And  there  would  also  be  the  possibility  of  children  who  attained 
twenty-one,  and  who  were  therefore  in  a  situation  to  require 
their  portions,  being  entirely  deprived  of  those  porticns  after 
they  had  once  vested,  in  order  that  the  property  mi^t  go  to 
those  who  survived  the  mother. 

There  are  much  stronger  cases  than  this  of  the  application  of 
the  rule  of  construction  to  which  I  have  referred.  For,  here, 
there  is  immediately  preceding  the  clause  in  question,  an  ex- 
press reference  to  the  contingency  of  the  children  not  attaining 
twenty-one ;  whereas  in  Lord  Salishury  v.  Lambej  no  age  was 
mentioned,  except  in  the  ultimate  gift  over,  and  there  was 
nothing  in  the  collocation  of  the  sentences  to  enable  the  court 
to  say  that  the  words  importing  survivorship  referred  to  survi- 
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Torship  between  the  childien  themselves ;  and  yet  Lord  Henley 
said,  the  shares  vested  in  the  children  who  attained  twenty-one, 
diongh  they  died  in  the  lifetime  of  their  mother,  and  that  the 
rule  of  construction  in  such  cases  had  been  settled  over  and 
over  again,  and  entirely  to  his  satisfaction. 

On  the  authority  of  that  case,  which  is  only  one  among  many 
in  which  the  same  rule  has  been  adopted,  I  think  the  decision 
of  the  Yice-Chancellor  upon  this  will  is  erroneous,  and  that  the 
decree  must  be  reversed. 


*Blair  v.  Bromley.  [*354] 

1847 :  June 36,  30;  July  3. 

A.  and  B.  haThif  ibr  many  yean  bean  partnen  in  bunnetf  as  aoliciton,  diiMlTad 
ihmr  paitnefilijp  in  1834,  and  the  baaineae  continned  to  bo  carried  on  by  A.  alone, 
aatil  1841,  when  he  became  bankrupt,  and  it  was  then  diMWvered  that  a  ram  of 
money  which  had  been  paid  by  a  client  into  the  joint  accoont  of  the  firm  at  their 
banker't  m  1829,  for  the  purpose  of  investment,  and  n^ich  A.  had  shortly  after* 
wards  represented  to  have  been  invested  aocoidingly,  and  on  ^ich  he  had  regn- 
lariy  paid  interest  on  that  footing,  had,  instead  of  being  invested,  been  appropriated 
by  him  to  his  own  use.  Upon  a  bill  filed  by  the  client  against  B.  to  make  him 
liable  kg  the  money. 

Held,  1st  that,  even  asraming  the  defendant  to  have  been  (as  he  alleged  he  was) 
penooaSy  ignorant,  of  the  whole  tranaaetion,  and  to  have  derived  no  benefit  tnm 
the  finnd,  still  he  was  bound  by  the  representation  of  his  partner ;  rach  represen- 
tation relating  to  a  matter  within  the  limits  of  the  partnerriiip  business,  and 
•««*^"«™g  theceibie  to  a  guarantee  by  the  firm  to  the  parties  concerned,  that  they 
ahoold  be  placed  in  the  same  situation  as  if  the  hd  r^nresented  were  true. 

9d.  That,  although  the  plaintifiT  might  have  a  right  of  action  at  law  for  the  money, 
he  had  also  a  concurrent  remedy,  on  the  ground  of  fraud,  in  equity. 

8d.  Thnt  in  equity  the  efibct  of  the  mineprasentation,  so  £ur  as  regarded  the  Statute 
of  TrffHiit**^^*^  was  the  same  as  if  it  had  been  made  on  the  day  the  fraud  waa 
disaoTendt  notwithstanding  the  partnership  had  been  diswlved  more  than  six  yeara 
beionb 

In  the  year  1820,  William  Bromley,  who  had  for  many  years 
previously  carried  on  business  as  an  attorney  and  solicitor  at 
Gray's  Inn,  took  his  brother,  the  defendant  Joseph  Walter  Brom- 
ley, into  partnership  with  him,  the  terms  of  the  partnership  be- 
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ing  that  the  latter  should  advance  £1000,  which  was  to  he 
paid  to  him  at  the  expiration  of  five  years,  during  which  he 
was  to  be  paid  a  salary  as  clerk  in  Ueu  of  a  share  of  profits ; 
and  that  from  and  after  that  time  he  should  he  interested  in 
one-third  of  the  profits  and  losses  of  the  concern  as  a  partner. 
That  arrangement  was  acted  upon  in  all  respects,  and  an  account 
which  William  Bromley  then  kept  with  Messrs.  Rogers,  Two- 
good  and  Co.,  bankers  in  London,  and  in  which  there  was  a  con- 
siderable balance  standing  to  his  credit,  ^vas  transferred  into  the 
joint  names  of  the  two  brothers.  In  the  apportionment  of  the 
business  between  the  partners,  the  agency  business  was  under- 
taken by  Joseph  Walter  Bromley,  while  his  brother  reserved  to 

himself  the  exclusive  management  of  the  concerns  of 
[•356]    those  individual  clients  whom  'he  then  had  or  might 

afterwards  procure  by  means  of  his  personal  connection. 
Among  other  clients  of  that  description  was  one  Thomas 
Blair,  who  died  in  1828 ;  after  which,  the  plaintiffs,  who  were 
his  executors,  continued  in  that  charactar  to  employ  the  Messrs. 
Bromley  as  their  solicitors  in  all  matters  connected  with  the 
trust,  and  amongst  others,  in  the  investment  of  moneys  belong- 
ing to  the  estate,  the  income  of  which  was  given  by  the  testator 
to  his  widow  for  her  life.  In  the  year  1829,  having  been  in- 
formed by  William  Bromley  that  he  had  an  opportunity  of 
investing  a  sum  of  £4500  as  mortgage  of  an  estate  of  a  Mr.  Sea- 
brook,  tlie  plaintiffs  who  resided  at  Bath,  drew  a  check  for  that 
amount  on  the  executor's  account  at  the  bank  of  England, 
crossed  with  the  names  of  Messrs.  Rogers,  Twogood  and  Co., 
and  made  payable  to  Seabrook  or  bearer,  and  enclosed  the  same 
in  a  letter  to  William  Bromley,  with  instructions  to  invest  the 
amount  on  the  proposed  mortgage.  The  cheque  was  duly  pre- 
sented by  Messrs.  Rog^^rs  and  (>o.,  and  the  amount  was  received 
and  placed  by  them  to  the  credit  of  the  account,  at  their  bank, 
of  the  Messrs.  Bromley.  The  mortgage  transaction  went  on  be- 
tween William  Bromley  and  Mr.  Seabrook,  and  was  on  the  point 
of  being  completed,  when  it  was  broken  off  by  the  latter,  and  the 
money  was  never  invested.  William  Bromley,  however,  not 
only  concealed  that  fact  from  the  plainti^  and  Mrs.  Blair,  but  in 
several  accounts,  which  he  rendered  to  them  from  time  to  time 
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at  their  request,  of  the  investments  he  had  made  for  them,  he  in- 
cluded this  sum  of  £4500  as  invested  on  Seabrook's  mortgage ; 
and  in  the  siuns  which  he  from  time  to  time  transmitted  to  Mrs. 
Blair  as  interest  on  the  investments  which  he  had  been 
employed  to  make,  he  regularly 'included  the  amount  of  [*356] 
interest  at  5  percent,  upon  the  £4500  as  if  it  had  been 
actually  invested. 

In  the  year  1834  the  partnership  between  the  Messrs.  Brom- 
ley was  dissolved  by  mutual  consent;  the  accounts  between 
them  were  settled  ;  and  the  balance  then  standing  to  the  joint 
account  with  Messrs.  Rogers  &  Co.  was  transferred  to  tlie  sep- 
arate account  of  William  Bromley,  who  continued  to  carry  on 
his  business  upon  the  same  premises,  and  to  act  as  ;soiicitor  for 
the  plaintiffs,  and  the  Blair  family  in  the  same  manner  as  before, 
except  that  in  the  subsequent  communications  with  him  the 
name  of  the  partnership  firm  was  dropped.  Mrs.  Blair  died  in 
the  year  1841,  after  which  the  payments  of  interest  on  the  ag- 
gregate amount  of  the  supposed  investments  fell  into  arrear ; 
and  in  1844  William  Bromley  became  bankrupt,  the  non-invest- 
ment of  the  £4500  was  discovered,  and  this  bill  was  filed 
against  J.  W.  Bromley  to  make  him  liable  for  that  sum,  with 
the  arrears  of  interest  at  5  per  cent. 

The  defence  set  up  by  the  answer,  and  the  truth  of  which,  in 
point  of  fact,  was  satisfactorily  established  by  the  evidence, 
was,  that  no  part  of  the  sum  in  question  had  ever  actually  come 
to  the  hands  of  the  defendant,  and  that  he  had  never  had  any 
personal  knowledge  of  the  transaction,  or  any  personal  commu- 
nication with  the  defendants,  or  any  of  the  Blair  family  in  ref- 
erence to  it,  the  whole  of  the  business  having  been  under  the 
sole  and  exclusive  management  of  William  Bromley  ;  for  that, 
although  some  of  the  letters  written  by  the  plaintiffs  in  reference 
to  such  business  were  addressed  on  the  outside  to  the  Messrs. 
W.  and  J.  W.  Bromley,  they  were  always  opened  by  WiUiam 
Bromley,  or  if  by  accident  they  were  opened  by  the  defendant, 
they  were  immediately  handed,  without  reading  them,  to  Wil- 
liam. In  explanation  of  the  defendant's  ignorance  of 
the  fact  *that  the  money  had  been  carried  to  the  credit  [*357] 
of  the  jouit  accoimt,  the  answer  stated,  (and  the  state- 
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ment  was  confirmed  by  the  evidence  of  William  Bromley,)  that 
although  the  balance  of  William  Bromley's  account  at  the  com- 
mencement of  the  partnership  had  been  transferred  into  the  joint 
names  for  the  convenience  of  business,  and  to  enable  the  defen- 
dant to  draw  upon  it  for  such  sums  as  he  might  require  for  his 
branch  of  the  business,  yet  the  balance  of  that  account  was  at 
all  times  during  the  partnership  the  exclusive  property  of  Wil- 
liam Bromley ;  the  defendant's  practice  being,  when  he  received 
any  sum  on  account  of  the  partnership,  to  pay  into  the  nominal 
joint  account  only  that  jwrtion  of  it  which,  in  reference  to  the 
actual  state  of  accounts  between  the  partners,  might  belong  to 
William  Bromley,  and  a  similar  practice  being  observed  by  Wil- 
liam Bromley  himself ;  the  consequence  of  which  was,  that  the 
pass-book,  relating  to  that  account,  was  always  kept  and  exam- 
ined by  William  Bromley  alone,  and  that  the  defendant  never 
consulted  it,  except  occasionally  for  the  purpose  of  ascertaining 
whether  some  sum,  which  he  had  been  advised  by  a  client 
within  his  own  department  had  been  paid  in  for  the  purpose  of 
completing  some  transaction,  had,  in  fact,  been  paid  in  or  not 
Under  these  circumstances  the  defendant  insisted  that  he  was 
never  under  any  liability  to  the  plaintiffs  for  the  demand  in  ques- 
tion ;  but  that  if  he  ever  was,  and  if  such  liability  did  not  de- 
termine with  the  partnership,  the  remedy  for  it  was  at  law,  and 
not  ill  equity,  and  that,  at  all  events,  such  remedy,  whether  at 
law  or  in  equity,  was  bound  by  lapse  of  time  and  by  the  stat* 
utes  of  limitations,  of  which  he  expressly  claimed  the  benefit. 

The  cause  was  heard  before  Vice-Chancellor  Wigram^  who 
made  a  decree  in  the  terms  of  the  prayer ;  and  from  that  deci- 
sion the  defendant  now  appealed. 

[•368]        'Mr.  Bethdl,  Mr.  Wood,  and  Mr.  Prendergast,  ap- 
peared for  the  plaintiffs. 

Mr.  RamiUy,  Mr.  Bacon,  and  Mr.  Craig  for  the  defendants. 

On  the  part  of  the  plaintiffs  it  was  contended  that  the  le- 
eeipt  of  the  money  and  the  placing  it  to  the  joint  account,  raised 
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an  implied  contract  on  the  part  of  the  finn  to  invest  it,  pursuant 
to  the  instructions,  on  mortgage ;  and  that  the  virtual  misrepre- 
sentation subsequently  made  by  William  Bromley,  being  a  fraud 
practised  by  him  in  relation  to  that  partnership  contract,  was 
for  all  purposes  of  legal  liability,  as  much  imputable  to  the  de- 
fendant as  if  he  had  been  actually  cognizant  of  and  a  party  to 
it ;  and  that,  although  the  remedy  at  law  was  barred,  because 
the  statute  in  such  cases  began  to  run  from  the  time  when  the 
breach  of  contract  was  committed,  it  was  not  so  in  this  court, 
which  had  a  concurrent  jurisdiction  on  the  ground  of  fraud,  and 
where,  the  statutory  rule  being  adopted  only  by  analogy,  time 
did  not  begin  to  run  until  the  fraud  was  discovered. 

On  the  other  hand,  it  was  contended,  first,  that,  though  the 
con/rocf  was  originally  binding  upon  the  defendant  as  a  partner, 
Hie  fraud  of  his  co-partner  was  not ;  and  a  distinction  was  at- 
tempted to  be  drawn  between  a  fraud  by  which  the  partnership 
was  enriched,  and  one  by  which  no  one  was  a  gainer  but  the 
individual  partner  who,  unknown  to  the  rest,  committed  it.  Sec- 
ondly, it  was  said  that  the  rule  of  this  court,  which,  in  its  adop- 
tion of  the  statutory  period  of  limitation,  allowed  it,  in  a  case  of 
fraud,  to  be  reckoned  from  the  discovery  of  the  fraud,  was  appli- 
cable only  as  against  the  party  morally  guilty ;  and  that  it  was 
ccMitrary  to  the  principles  of  a  court  of  equity,  which  were 
founded  on  a  high  and  pure  morality,  to  take  from  an 
innocent  party  *any  defence  which  the  law  allowed  him  [*369] 
for  protecting  himself  against  liability  resulting  only 
from  the  operation  of  law,  and  not  from  any  personal  act  of  his 
own. 

To  this  it  was  replied,  that  the  rules  of  law  and  equity  as  to 
the  mutual  responsibility  of  partners  for  each  others'  acts  and 
defaults  were  the  same ;  and  that  there  was  a  fallacy  in  assum- 
ing, as  the  foimdation  of  an  argument,  the  innocence,  in  a 
legal  sense,  of  a  party,  whom,  for  all  purposes  of  civil  liability, 
law  as  well  as  equity  treated  as  equally  guilty  with  the  actual 
perpetrator  of  the  fraud. 

The  Lord  Chancellor. — In  this  case  the  payment  of  the 
£4500  into  tiie  funds  of  William  Bromley  and  his  partner,  for 
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the  purpose  of  investment,  is  proved,  and  their  Uafaility  admitted. 
Afterwards,  Mr.  Bromley,  one  of  the  partners,  representing  that 
it  had  been  invested,  paid  sums  equal  to  the  interest,  and  made 
a  chaise  in  a  bill  of  costs  for  some  of  the  expenses  incident  to 
such  investment. 

Whether  the  defendant  knew  of  the  transaction  or  not,  he 
certainly  had  the  means  of  knowing  it.  But  neither  is  neces- 
sary ;  for  the  duty  of  laying  out  the  money  was  in  the  ordinary 
course  of  the  business  of  the  firm ;  and  they  had  undertaken  it ; 
and  in  that  case  I  agree  with  what  is  laid  down  by  the  Master 
of  the  Rolls  in  SaMer  v.  Lee^{a)  that  all  the  partners  became 
liable  for  the  several  acts  of  each.  In  Sadler  v.  Lee  the  act 
consisted  of  abusing  the  power  which  the  owner  of  die  fund 

had  conferred  upon  the  several  members  of  the  finn  by 
[*360]    his  power  of  attorney.    In  this  case  *the  act  consists  in 

representing  that  the  £4500  had  been  invested  on  the 
security ;  but  in  Bate  v.  ScaleSy{a)  where  a  similar  misrepresent 
tation  had  been  made  by  a  trustee,  who  ought  to  have  invested 
money  in  stock.  Sir  William  Grant  ^'  considered  the  case  of  a 
representation  that  the  stock  did  exist,  as  precisely  a  parallel 
case  to  the  actual  existence  of  the  fund  in  stock  upon  that  day, 
which  stock  was  sold  out?"  In  the  present  case,  the  misrepre- 
sentation continued  until  the  fraud  was  discovered:  the  case, 
therefore,  according  to  Sir  W.  Grant,  is  the  same  as  if  on  that 
day  the  fund,  having  been  previously  invested,  had  been  called 
in  and  received  by  Messrs.  Bromley,  in  which  case  there  could 
not  have  been  any  question  as  to  the  statute  of  limitations. 

Those  who,  having  a  duty  to  perform,  represent  to  those  who 
are  interested  in  the  performance  of  it  that  it  has  been  performed, 
make  themselves  responsible  for  all  the  consequences  of  the  non- 
performance ;  Brown  v.  South<msej{b)  which  was  the  case  of  an 
agent ;  Evans  v.  B%ckneU^{c)  where  liord  Eldon  lays  down  the 
rule  generally.  In  BarweU  v.  Parkery  Lord  Hardwicke  applied 
the  rule  to  the  case  of  a  scrivener  who  had  undertaken  to  lay 
out  money.  The  principle,  indeed,  is  deeply  rooted  in  our 
equitable  jurisdiction,  as  in  Mtddleton  v.  Middlet(m,{d)  and  Lftt" 

(a)  6  Beav.  330.  (h)  12  Vw.  402.  ic)  3  Bro,  C.  C.  107. 

{d)  6  Vas.  182.  (•)  1  Jae.  &  W.  96. 


CASES  IN  CHANCERY.  360 

1847— Blair  ▼.  Bromley* 

trd  V.  Olmiusj  lefened  to  by  Lord  Eldon  in  Mestaer  v.  CHUes- 
pie^a) 

What,  then,  is  the  nature  of  the  liability  which  so  arises  from 
the  misrepresentation?  Merely  a  guarantee  that  the  parties 
whose  interest  might  be  affected  by  the  misrepresentation  shall 
be  placed  in  the  same  situation  as  if  the  fact  represented 
were  true.  The  misrepresentation  *was  probably  made  [*361] 
for  a  fraudulent  purpose;*  but  the  consequence  is  a 
merely  civil  liabiUty ;  and  as  one  partner  may  certainly  bind 
another  to  any  matter  within  the  Umits  of  their  joint  business, 
80  he  may  by  an  act  which,  though  not  constituting  a  contract 
by  itself,  is  in  equity  considered  as  having  all  the  consequences 
of  one. 

I  am,  therefore,  of  opinion  that  William  Bromley's  partner, 
though  he  had  no  knowledge,  or  means  of  knowledge  of  his 
misrepresentation,  would  have  been  affected  by  this  equity  aris- 
ing from  it,  and  that  time  did  not  begin  to  run  against  the 
plaintiff's  right  until  the  discovery  of  the  fraud. 

What  I  have  already  said,  and  the  cases  to  which  I  have  re- 
ferred, make  it  unnecessary  to  say  much  upon  the  objection  that 
the  plaintiff's  remedy,  if  any,  is  at  law.  In  all  these  cases  the 
effect  of  the  misrepresentation  raises  an  equity  to  restore  the 
parties  deceived  as  nearly  as  possible  to  the  situation,  in  which, 
but  for  the  misrepresentation,  they  would  have  stood,  and  for 
which  damages  in  an  action  might  be  a  very  inadequate  reme- 
dy:  and  it  is  no  objection  to  this  equity  that  the  facts  may  also 
sappott  an  action.  It  is  more  than  120  years  since  a  similar  ob- 
jection was  made  in  Colt  v.  Woollaston,{b)  and  overruled. 

I  am,  therefore,  of  opinion  that  the  decree  of  the  Yice-Chan- 
ceUor  Wigram  must  be  aflirmed  with  costs. 


•Cooper  v.  Ewart.  [•362] 

1847:  Ang.  5. 

Uadtr  the  ooaunoii  ofder  for  taxation  of  a  wiieitor'fl  failli  it  k  the  doty  of  the  Taziiig 

(«)  11  Vee.  63a  {b)  9  P.  Wm.  156. 
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Master,  for  the  puipose  of  atcertaiiiiiig  whether  the  biD  has  been  paid,  to  inqoin 
what  rams  have  come  to  the  hands  of  the  sdicitor  applicable  to  such  payment ; 
and  that  description  includes  all  sums  received  by  him  in  his  character  of  solicitor. 

Messrs.  Cooper  and  Brooks  having  been  employed  for  seve- 
ral years  as  the  solicitors  of  the  executors  and  trustees  under  the 
will  of  the  Rev.  Edward  Cooper  in  several  suits,  and  a  variety 
of  other  transactions  connected  with  the  testator's  estate,  and 
having  delivered  several  bills  of  costs,  the  executors  and  trus- 
tees, in  the  year  1838,  obtained  the  common  order  at  the  Rolls 
for  taxation  of  the  bills,  with  the  usual  directions  that,  upon 
payment  by  them  of  what  should  be  found  due  to  the  solicitors, 
on  such  taxation,  or  in  case  the  bills  should  appear  to  be  already 
paid,  the  solicitors  should  deliver  to  them,  &c.,  all  deeds,  ^., 
and  if  the  solicitors  should  appear  to  have  been  overpaid,  that 
they  should  refund  and  repay  to  the  petitioners  what  the  Master 
should  certify  to  be  overpaid. 

After  the  Master  had  taxed  the  bills  under  this  order,  Brooks 
was  examined  on  interrogatories  as  to  the  moneys  received  by 
himself  and  his  partner  on  account  of  the  petitioners,  for  which 
the  latter  were  entitled  to  credit  against  the  bills  of  costs.  In 
his  examination  he  set  forth,  in  two  schedules,  an  account  of  the 
sums  received  and  paid  respectively  by  himself  and  his  partner 
on  accoimt  of  the  petitioners,  during  the  period  of  their  employ- 
ment, and  the  result  of  which,  if  the  whole  of  the  two  schedules 
were  to  be  taken  into  the  account,  showed  a  balance  of  about 
£2300  due  to  the  petitioners,  after  deducting  the  amount  at 
which  the  bills  had  been  taxed.  Brooks,  however,  stated,  that, 
with  the  exception  of  three  of  the  sums  mentioned  to  have  been 

received,  and  for  which  he  admitted  that  the  petitioners 
[*363]    were  entitled  *to  credit  against  the  bills  of  costs,  he  could 

not  say,  save  as  appeared  from  the  schedule  itself,  whe- 
ther the  petitioners  were  so  entitled  or  not.  The  petitioners, 
however,  relying  upon  the  schedules  alone,  insisted,  before  the 
Master,  that  the  items  contained  in  them  were  obviously  so  con- 
nected(a)  with  the  transactions  in  respect  of  which  the  costs 

(a)  All  tlie  items  in  the  schedule  of  receipts  purported  to  be  either  sums  received 
from  the  Accountant-funeral  nnder  orden  in  some  suit  or  matter  in  which  the  solioi- 
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vere  inctirred,  that  they  ought  all  to  be  taken  into  the  accoimt, 
and  that  the  Master  ought  to  certify  that  the  solicitors  had  been 
overpaid  by  £2300.  The  Master,  however,  by  his  report,  after 
certifying  that  he  had  taxed  the  costs  at  £3755,  stated  that,  con- 
ceiving the  account  set  out  in  the  examination  to  be  a  general 
account  between  the  parties,  which  he  was  not  authorized  by 
the  order  to  take,  he  was  unable  to  certify  what,  if  any  thing, 
was  due  from  the  petitioners  to  the  solicitors,  or  whether  the 
bills  had  been  paid  or  overpaid,  to  any  or  what  amount. 

Upon  a  petition,  in  the  nature  of  exceptions  to  that  report,  the 
Tice-Chancellor  of  England,  before  whom  it  was  heard,  referred 
it  back  to  the  Master  to  review  his  report,  with  a  direction  that, 
in  acting  upon  the  former  order,  he  should  have  regard  to  the 
sums  of  money  which  were  received  by  Messrs.  Cooper  and 
Brooks,  or  either  of  them,  in  the  character  of  solicitors  for  the 
petitioners. 

This  was  an  appeal  by  the  solicitors  from  that  order ;  and  the 
question  was,  whether  the  direction  contained  in  it  was  consistent 
with  the  original  order  of  taxation. 

*Mr.  Cooper  and  Mr.  Chandiess^  for  the  appeal  peti-  [*364] 
lion,  contended  that  the  terms  of  the  direction  contained 
in  the  Vice-Chancellor's  order  would  let  in  an  account  so  exten- 
sive as  would  exceed  the  limits  of  the  statutory  jurisdiction  : 
that  it  had  long  been  settled  that  a  general  account  could  not  be 
taken  under  an  order  for  taxation  of  a  solicitor's  bill ;  Anon,{a)  ; 
and  that  to  entitle  the  client  in  such  a  proceeding  to  credit  for 
mone3r8  received  by  the  solicitor  on  his  account,  it  must  at  least 
be  shown  that  there  was  an  agreement  or  understanding  be- 
tween the  parties  that  the  moneys  should  be  so  appropriated ; 
Jones  V.  Jdmes.{Jbi)  In  re  Smiih^{c)  Russel  v.  Buchanan^{d)  in 
which  last-mentioned  case  they  observed  that  the  Tice-Chancel- 
lor, in  stating  his  own  notion  of  the  rule,  had  stated  it  correctly, 
and  that  the  doctrine  which  he  was  reported  to  have  afterwards 

ton  had  been  employedt  or  Muni  received  from  the  teirtator'fl  buiken,  or  from  the 
leeehrer  of  hie  real  estates. 

(a)  3  Yes.  459.  (6)  1  Bear.  307. 

(e)  4  6e«T.  309,  and  3  Beav.  l«l.  (d)  9  Siiii.  167. 
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laid  down,  as  the  lesult  of  hia  consultaticm  with  the  Masten^ 
was  at  Tariance  with  all  the  authorities. 

Mr.  Roundell  Palmer^  ooniroj  commented  on  the  cases  dted 
for  the  appellants,  and  also  referred  to  Ex  parte  Aiiken.{a) 

Mr.  Cooper  in  reply. 

The  Lord  Chancellor. — ^The  shnple  question  in  this  case 
is,  whether  the  taxing  officer  of  the  court  has  properly  discharged 
his  duty  in  obedience  to  the  order  originally  made,  and  if  not| 
whether  the  direction  contained  in  the  Vice-Chancellor's  oidei; 
which  is  now  the  subject  of  appeal,  prescribes  to  the  officer  a 

course  of  proceeding  consistent  with  that  duty. 
[*366]        *The  order  was  obtained  as  of  course,  and  is  in  the 

usual  form,  containing,  amongst  other  things,  a  direc^ 
tion,  that,  in  case  the  Master  shall  find  the  solicitors  to  have 
been  overpaid,  they  shall  refund.  He  is,  therefore  to  inquire 
whether  the  bills  have  been  overpaid.  Now,  I  don't  see  how  it 
is  possible  for  him  to  ascertain  that  without  an  inquiry  as  to  the 
sums  which  have  come  to  the  hands  of  the  solicitors  in  that 
character,  because  there  are  sums  which  the  solicitor  would  have 
a  right  to  retain,  until  he  was  paid  the  amount  of  his  bill ; 
which,  in  other  words,  would  be  applicable  to  the  payment  of 
his  bill,  independently  of  any  express  agreement  or  appropria- 
tion. Suppose,  for  instance,  a  solicitor  gets  a  sum  of  £500  out 
of  court  under  an  order :  he  has  a  right  to  retain  it  until  his  bill 
be  paid :  he  has  a  right  to  pay  himself  with  it,  and  it  must  be 
assumed  that  he  does  pay  himself,  because  in  doing  so  he  only 
exercises  a  right  which  the  law  gives  him.  Talk  of  an  under- 
standing !  Can  there  be  a  more  distinct  imderstanding  than 
that  a  solicitor  who  receives  money  out  of  court  by  the  authority 
of  his  client,  is  to  be  paid  hia  bill  before  the  client  is  to  have  the 
sum  handed  over  to  him.  He  may,  no  doubt,  hand  it  over  if  he 
pleases ;  but  that  is  at  his  own  option.  He  has  a  right  to  retain 
the  money  in  satisfaction  of  his  costs.    Then  is  the  client  first 

(•)  4  B.  4b  Aid.  47. 
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of  all  to  be  called  upon  to  pay  £100  on  the  bill  of  costs,  and 
then  get,  if  he  can,  his  £500  out  of  the  solicitor's  hands  ?  If  a 
proposition  so  extraordinary  were  founded  on  an  act  of  Parlia- 
ment, or  were  the  result  of  decisions  of  this  court,  I  should  be 
compelled,  however  reluctantly,  to  follow  it  But  I  find  no  such 
proposition  laid  down  any  where.  I  find  the  court  continually 
involved  in  difficulties,  in  saying  what  is  or  what  is  not  to  be 
taken  into  account  in  the  exercise  of  its  summary  jurisdiction  in 
these  cases ;  but  I  find  it  nowhere  laid  down  that  money  of  the 
client  coming  to  the  hands  of  the  solicitor  in  his  char- 
acter of  solicitor,  *are  not  to  be  matter  of  inquiry  before  [•366] 
the  client  is  called  upon  to  pay  the  amount  of  his  bill. 

A  variety  of  cases  have  been  referred  to.  As  to  Ex  parte 
Aitkin^  I  do  not  rely  on  it,  because  it  appears  to  be  not  a  case 
of  taxation,  but  an  application  for  the  delivery  up  of  papers  on 
payment  of  the  amount  of  the  solicitor's  lien  upon  them.  The 
anonymous  case  in  Yezey  certainly  contains  the  opinion  of 
Lord  Hardwicke  upon  the  construction  of  the  act :  but  it  does 
not  appear  from  the  report  what  was  the  nature  of  the  items  in 
question  ;  and  the  observation  of  Lord  Hardwicke  are  so  general 
that  it  is  impossible  to  apply  them  with  safety  to  the  present 
case.  In  the  cases  of  Jones  v.  James  and  In  re  Smith  there  are 
observations  of  the  Master  of  the  Rolls  suggested  by  the  par- 
ticular circumstances  of  those  cases,  as  to  the  difficulties  which 
might  arise  in  determining  whether  particular  transactions  be- 
tween solicitor  and  client  were  or  were  not  to  be  brought  into 
the  account :  but  in  neither  of  those  cases,  if  what  is  reported 
to  have  fallen  from  the  Master  of  the  Rolls  be  taken  with  re- 
ference to  the  particular  subject  matter  before  him,  is  there  any 
expression  of  opinion  inconsistent  with  the  Vice-Chancellor's 
direction  in  the  present  case.  On  the  contrary,  in  Jones  v,  James 
he  used  these  very  words :  <<  For  the  purpose  of  ascertaining 
whether  there  had  been  any  payment  of  the  bills,  it  was  proper 
for  the  Master  to  inquire  whether  the  solicitor  had  in  his  hands 
money  applicable  to  the  payment  of  the  bills,  and  which  he  had 
a  right  to  retain  for  that  purpose  ;"  and  that  is  no  more  than  the 
Vice-Chancellor  has  directed  in  the  present  case. 

With  respect  to  the  other  case  which  has  been  cited,  of  RiassA 
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[•367]  V.  Buchananj  before  the  Vice-Chancellor  'himself,  it 
appears  that,  notwithstanding  what  he  is  represented  to 
have  stated  as  being  his  own  private  opinion  of  the  limits  of  the 
Master's  authority  under  oitlers  of  this  kind,  he  was,  after  con- 
sultation with  the  Master,  induced  to  go  a  great  deal  further 
than  he  has  gone  in  the  present  order,  and  further  than  it  is  ne- 
cessary for  me  to  make  any  observation  upon  ;  for  I  have  now 
only  to  consider  the  particular  order  which  is  the  present  sub- 
ject of  appeal :  and  confining  myself  to  that,  it  is  sufficient  to 
say  that,  observing  that  the  Master  is  reqmied  by  the  present 
order  to  ascertain  whether  the  bills  have  been  overpaid,  I  cannot 
understand  how  he  is  to  do  that  without  inquiring  what  sums 
of  mioney  the  solicitors  had  received  on  behalf  of  their  clients 
applicable  to  such  payment ;  and  considering  the  Yice-Chancel- 
lor^s  order  as  confined  to  that,  I  affirm  it,  and  dismiss  this  appeal 
with  costs. 


In  the  Matter  of  Eyrb. 

1848 :  Feb.  17,  93. 

A  bill  of  ooste  ineufred  prior  to  the  pamig  of  the  5  &  6  Viet  e.  7d.»  hdd  to  be 
in  its  operation,  thoogh  none  of  the  buaineH  included  in  it  was  bu^nesi  for  whiefa, 
before  the  stat,  a  bill  would  hare  been  taxable. 

A  special  agreement,  which  coverB  part  only  of  the  items  of  a  bill  of  costs,  does  not 
prevent  the  Master  from  proceeding  with  its  taxation,  and,  consequently,  such  a 
bill  may  be  referred  for  taxation  without  a  special  order. 

Whether  the  Master  is  bound  by  such  partial  agreements,  or  idiether  he  has  juris- 
diction to  decide  upon  their  validity  or  propriety,  Qtttfre. 

If  the  agreement  goes  to  the  whole  bill,  its  validity  must  be  determined  before  the 
bill  can  be  referred  for  taxation ;  for,  if  valid,  it  precludes  taxation.  Whether 
that  question  can  be  decided  upon  petition,  or  whether  it  requires  a  bill  to  be  filed, 
Q^mre, 

Certain  persons  being  desirous  of  obtaining  an  act  for  the 
enclosmre  of  some  waste  lands  in  Oxfordshire,  and  considering 
that  the  influence  of  Mr.  Ejrre,  who  was  a  country  attorney, 
would  be  of  use  in  procuring  the  consent  of  neighboring  land- 
owners,   a    deed    was    executed,   in    October,   1841,  between 
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thooe  parties  of  *the  one  part,  and  Eyre  of  the  other  [*368] 
part,  by  which  he  undertook  to  act  as  their  attorney  in 
the  matter ;  and  they  covenanted,  amongst  other  things,  <<  to 
pay  him  for  his  services  at  the  rate  of  three  guineas  a  day  in 
addition  to  the  ordinary  attorney's  charges  for  travelling  and 
other  expenses." 

On  the  termination  of  the  business  in  which  Mr.  Eyre  was  so 
employed,  which  was  prior  to  the  passing  of  6  &  6  Vict.  c.  73, 
he  delivered  his  bill  of  costs  and  charges  to  his  clients,  which 
not  being  paid,  he  brought  an  action  against  them  for  the 
amount  upon  the  deed  of  October  1841,  whereupon  diey  ob- 
tained, ex  parte  at  (he  Rolls,  the  common  order  for  taxation. 
Mr.  Eyre,  on  being  served  with  that  order,  moved  before  the 
Master  of  the  Rolls  to  dischaige  it  for  irregularity. 

The  motion,  having  been  refused  with  costs^  was  now  re- 
.  newed  by  way  of  appeal  before  the  Lord  Chancellor. 

Mr.  RaU  and  Mr.  Sheffield^  for  the  motion,  made  diree  points ; 
1st.  Want  of  jurisdiction — contending  that,  although  the  act  had 
been  held  to  be  retrospective  for  some  purposes,  it  was  not  so  as 
to  bills  previously  delivered,  for  business  which  the  act  for  the 
first  time  made  taxable ;  2nd.  That,  at  all  events,  the  existence 
of  the  special  contract  rendered  it  improper  to  obtain  the  order 
ex  parte  Re  Smith  ;(a)  3d.  That,  whether  that  was  so  or  not, 
the  petition,  on  which  the  ex  parte  order  was  obtained,  ought  to 
have  noticed  the  contract ;  and  that  the  suppression  of  it  was 
a  good  groimd  for  discharging  the  order,  as  it  was  not  for  the 
party  applying,  but  for  the  officer  who  gave  out  the  or- 
der, to  judge  'whether  the  contract  wais  material  or  not ;  [*369] 
WUkin  V.  NainbyjlJ})  Cooper  v.  Lewis,{c) 

Mr.  Bayley  {absente  Mr.  Turner,)  as  to  the  first  point,  relied 
on  Re  Lees,{d)  Re  Wilton,{e)  Binns  v.  Hay  X/)  ^^^i  ^.s  to 
second,  on  Drax  v.  Scroope,{g)  in  which  it  was  held  that  con- 
tracts, like  that  in  question  as  to  the  rate  of  remuneration  of  a 

(a)  4  Beav.  309.       (h)  8  Beav.  465.        (e)  9  Phtil.  178.       (d)  5  Be&v.  4ia 
<#)  13  L.  J.  N.  8.  17.  (/)  Ibid,  28.  (^)  3  B.  &  Ad.  581. 
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particular  class  of  a  solicitor's  charges  were  not  absolutely  bind- 
ing ;  and  that,  when  they  occurred,  it  was  the  Master's  duty  to 
exercise  his  judgment  upon  their  propriety,  and  to  adopt  them 
in  the  taxation  only  so  far  as  under  all  the  circumstances  of  the 
case  he  thought  right     He  also  referred  to  ex  parte  Mcartin,{a) 

Mr.  RoU^  in  reply,  contended  that  the  doctrine  of  Drax  v. 
Scroope  must  be  considered  as  being  founded  on  the  principle 
that  such  agreements  were  generally  entered  into  with  a  view 
to  evade  taxation, — a  principle  which  was  not  applicable  in  this 
case,  inasmuch  as,  at  the  time  when  the  contract  was  entered 
into,  the  business  to  which  it  referred  was  not  business  for  which 
a  bill  was  taxable. 

On  the  conclusion  of  the  argument, 

The  Lord  Chancellor  said,  it  was  difficult  to  reconcile  the 
rule  established  by  Drax  v.  Scroop,  where  the  agreement  ap- 
plied to  part  only  of  the  bill,  with  the  doctrine  laid  down 
[*370]    by  the  Master  of  the  Rolls,  and  'which  he  had  approved, 
that  an  agreement  which  covered  the  whole  bill,  pre- 
cluded taxation. 

Feb.  23. — The  Lord  Chancellor. — I  think  the  act  is  ret- 
rospective not  only  as  to  bills  which  were  taxable  before  it  came 
into  operation,  but  as  to  bills  which  the  act  for  the  first  time 
made  taxable.  The  Master  of  the  Rolls  so  decided  in  Re  Lees, 
and  I  agree  with  that  decision.  I  also  think  that  the  circum- 
stance of  there  being  a  special  agreement  as  to  particular  items 
in  the  bill,  does  not  oust  the  jurisdiction  under  the  act,  or  require 
any  special  directions  to  be  inserted  in  the  order ;  and  therefore 
that  there  was  no  necessity  for  mentioning  that  circumstance  to 
the  officer,  on  applying  for  the  order  to  tax  the  bill. 

I  was  surprised  to  hear  it  stated  during  the  argtmient,  that  I 
had  said,  in  Cooper  v.  Lewis,  that  the  suppression  even  of  an 
immaterial  fact  was  a  ground  for  discharging  an  ex  parte  order. 
But,  on  referring  to  the  report,  which  seems  perfectly  correct,  I 

(«)  4  Dowl.  I8« 
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find  that  I  said  directly  the  reverse ;  for  on  that  point  being 
raised  I  observed  that  if  the  facts  were  not  material,  they  need 
not  be  stated  in  the  petition  ;(a)  and  it  is  obvious  that  if  the  rule 
was  otherwise,  there  would  be  no  limit  to  the  irrelevant  mat- 
ter which  parties  would  be  obliged  to  introduce  into  such  ap- 
plications. 

With  respect  to  this  case  I  find  that  the  Masters  do  proceed 
with  the  taxation  of  bills  referred  to  them,  notwithstanding  they 
may  find  a  special  agreement  between  the  parties  as  to 
a  particular  class  of  items.  I  abstain  *from  expressing  ^371] 
any  opinion  on  this  occasion  as  to  the  effect  which  the 
Masters  ought  to  give  to  such  agreements,  or  whether  they  have 
or  have  not  jurisdiction  to  decide  upon  their  validity.  In  Drax 
▼.  Sero&p  Lord  Tenterden  seems  to  have  thought  they  had,  and 
that  is  the  decision  of  a  court  of  law ;  but  I  give  no  opinion 
upon  that  point.  If  either  party  should  be  dissatisfied  with  the 
mode  in  which  the  Master  may  deal  with  the  agreement  in  this 
case,  they  will  have  an  opportunity  of  raising  the  question  for 
the  consideration  of  the  court.  There  are  authorities  that,  where 
the  agreement  goes  to  the  whole  of  the  bill,  the  question  as  to 
the  validity  of  the  agreement  must  be  raised  and  disposed  of 
before  the  bill  can  be  referred  for  taxation.  It  has  been  so  de- 
cided by  the  Master  of  the  Rolls,  and  I  think  correctly,  on  the 
ground  fliat  taxation  means  allowance  according  to  the  ordinary 
rate  of  the  court:  whereas  an  agreement,  which  covers  the 
whole  bill,  if  it  be  valid,  is  a  special  contract  between  the  par- 
ties which  precludes  taxation  altogether ;  and,  therefore,  in  all 
such  cases  the  validity  of  the  agreement  must  be  decided  upon 
in  the  first  instance.  Whether  the  court  has  jurisdiction  to  do 
that  on  petition,  or  whether  it  requires  a  bill,  I  give  no  opinion. 

It  is  sufficient  in  this  case  to  say,  that  I  find  no  agreement  as 
to  the  right  to  tax ;  and  that,  as  the  agreement  relative  to  parti- 
cular items  does  not  interfere  with  the  Master's  jurisdiction,  it 
was  not  necessary  to  be  stated  to  the  officer  when  the  order  wa9 
applied  for. 

Motion  refused  with  costs. 

(•)  9  PhilL  179. 
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[•372]  *RoBiNsoN  V.  Wall. 

1847 :  July  8, 10. 

Where  property  »  adTertiaed  to  be  aold  "  without  reaerre,"  audi  adfertiaeiiieiit  ia  an* 
detatood  to  exclude  any  interference  by  the  vendor,  either  direct  or  indirect,  which 
can,  under  any  poMiUe  cirenmatancea,  affect  the  right  of  the  higheat  bidder,  what- 
ever may  be  the  amount  of  hia  bidding,  to  be  declared  the  pnrchaaer ;  and  any 
evaaion  of  that  engagement  on  the  part  of  the  vendor,  being  a  violation  of  hia  ooo« 
tract  with  the  public,  will  diaentitle  him  to  the  aid  of  a  Court  of  Elqntty  to  enteoe 
th^ale. 

Therefore,  where,  previously  to  a  sale  of  a  life-inlerost,  which  waa  advertiaed  to  be 
"  without  reaerve,"  the  vendor  entered  into  a  private  agreement  with  another  per- 
aon,  that  the  latter  ahould  bid  a  certain  turn  at  the  auction,  and  be  the  purchaser 
at  that  aom  nnleaa  a  higher  aum  were  hid,  a  bill  by  the  vendor  for  apeoific  perfoim- 
anoe  againat  a  third  party  who  had  been  declared  the  pnrchaaer  at  the  aiietioii« 
though  for  a  much  higher  price,  waa 


The  plaintiffs  in  this  cause  were  the  assignees  of  the  late  Sir 
Thomas  Champneys,  who  took  the  benefit  of  the  Insolvent  Act 
in  the  year  1836,  His  wife,  Lady  Champneys,  being  tenant  for 
life,  in  possession  of  large  real  estates  under  the  will  of  the  late 
Sir  Roger  Mostyn,  the  plaintiffs  advertised  the  interest  of  Sir 
Thomas  Champneys,  in  right  of  his  wife,  in  those  estates  for 
sale  by  pubUc  auction,  under  certain  conditions  of  sale,  one  of 
which  was,  that  the  sale  was  to  be  '^ without  reserve."  Among 
other  bidders  at  the  sale  was  Lord  Mostyn,  whose  wife  was  the 
next  tenant  for  life  of  the  estates,  under  the  same  will.  After 
numerous  biddings  the  property  was  knocked  down  to  the  de- 
fendant Wall,  as  agent  for  the  defendant  Flight,  for  the  simi  of 
£49,800 ;  and  £5000  was  paid  down  as  a  deposit.  While  the 
title  was  under  investigation,  Flight,  having  reason  to  suspect 
that  Lord  Mostyn  had  bid  at  the  sale  in  pursuance  of  some  un- 
derstanding between  him  and  the  vendors,  apprised  the  plaintiflb 
of  his  suspicions,  and  gave  them  notice  that,  if  it  should  turn 
out  that  there  had  been  puffing  at  the  sale,  he  should  not  com- 
plete his  contract.  Before  the  title  had  been  accepted  and  the 
contract  completed.  Sir  Thomas  Champneys  died ;  whereupon 
Flight  refused  to  complete,  and  brought  an  action  against 
[*373]    the  auctiofteer  for  his  deposit.    *In  coniequence  of  which 
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this  bill  was  filed  for  specific  perfomiance,  and  an  injunction 
to  restrain  the  action. 

Flight's  defence  was,  that  there  had  been  puffing  at  the  sale, 
in  support  of  which  he  filed  a  cross  bill  of  discovery ;  and  from 
the  answer  to  that  bill,  it  appeared  that,  previously  to  the  sale, 
Lord  Mostyn  had  been  in  treaty  with  the  assignees  and  Lady 
Champneys  for  the  purchase  of  the  interest  of  both  those  parties 
for  the  life  estate  of  Lady  Champneys ;  but  that  the  assignees 
being  advised  that  they  could  not  lawfully  dispose  of  the  interest 
of  the  insolvent  otherwise  than  by  public  auction,  an  agreement 
had  been  come  to,  by  which  it  was  agreed  that  Lord  IVIistyn 
should  attend  at  the  auction  and  bid  £35,000,  and  that,  if  there 
should  be  no  higher  bidding  at  the  auction,  the  interest  of  the 
insolvent  should  be  knocked  down  to  him  at  that  price,  and 
that,  in  that  case,  he  should  also  purchase  the  interest  of  Lady 
Champneys  for  an  annuity  of  £600  per  annum  for  her  life ;  but 
if  there  should  be  any  higher  biddings,  and  Lord  Mostyn  should 
not  be  willing  to  bid  higher,  then  the  agreement  should  be  void 
altogether. 

Upon  that  answer  coming  in,  the  defendant  Flight  moved  for, 
and  obtained,  leave  to  file  a  supplemental  answer  in  the  original 
suit  for  the  purpose  of  putting  the  deeds,  which  had  been  exe- 
cuted in  pursuance  of  that  agreement  in  issue. 

At  the  hearing  of  the  cause  before  the  Master  of  the  Rolls  the 
bill  was  dismissed  with  costs^  and  an  order  made  for  returning 
the  deposit,  which  had  been  brought  into  court  to  the  defend- 
ant 

The  plaintiffs  appealed  firom  that  decree. 

*Mr.  BethM  and  Mr.  Chandleas  appeared  for  the  ap-  [*374] 
pellants. 

Mr.  Stuart  and  Mr.  Rogers  for  the  respondents,  relied  on 
Meadows  Y.  Tanner.{a) 

July  10. — The  Lord  Chancellor. — ^The  Master  of  the  Rolls 
in  this  case  was  of  opinion  that  the  purchase  by  auction  was 

(«)  S  Madd.  34. 
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void  as  against  the  purchaser,  and  that  the  vendors  could  not 
enforce  the  contract  against  him,  upon  the  ground  of  its  not  hav- 
ing heen  conducted  upon  terms  consistent  with  the  contract  held 
out  to  the  public  by  the  particulars  of  sale,  in  which  the  sale 
professed  to  be  without  reserve. 

Now,  that  a  sale  by  auction,  announced  to  be  without  reserve, 
where  there  has  been  a  bidding  on  the  part  of  the  vendor  for  the 
purpose  of  keeping  up  the  price,  cannot  be  enforced  against  the 
purchaser,  was  decided  by  Sir  John  Leach  in  the  case  of  Mea- 
dows V.  Tanner.  Although  that  was  the  only  case  referred  to, 
and^e  only  one  that  I  am  aware  of  in  which  this  particular 
question  has  arisen  and  been  decided,  it  depends  in  fact  upon 
the  same  principle  as  that  numerous  class  of  cases  in  which 
questions  have  been  raised  as  to  the  ejSect  of  employing  puffers 
at  a  sale.  They  all  turn  upon  this,  whether  the  course  pursued 
by  the  vendor  is  or  is  not  in  violation  of  the  contract  which  he 
enters  into  with  the  public  as  to  the  mode  in  whiqh  he  offers  the 
property  for  sale ;  and,  in  any  cajse  in  which  it  is  clear  that  the 
course  pursued  has  not  been  consistent  with  that  con- 
[•376]  tract,  'a  Court  of  Equity  will  treat  the  sale  as  contrary 
to  good  faith  on  the  part  of  the  vendor,  and  will  refuse 
to  enforce  it[l] 

There  being,  then,  no  doubt  upon  the  law,  the  only  question 
is  whether  that  which  took  place  in  this  case  was  or  was  not  a 
violation  of  the  contract  proposed  to  the  public,  namely,  that 
the  property  should  be  sold  "  without  reserve."    Now  the  term 

[1]  For  American  cases  in  regard  to  the  illegality  of  employing  pnflbn  at  a  sale  by 
anction»  see  Moncrief  y.  Oouldthannigh,  4  Harr.  &  M'Hen.  989 ;  DonaUUtm  ?. 
JfiSoy,  1  Browne*  346;  Smith  ▼.  OreenUe,  9  Der.  196;  MUUnr  ▼.  CmmfheU,  3 
Maiah.  596  ;  Moreheadv.  Hunt,  Dev.  Eqnit.  35 ;  Wood  y.  Hall,  Ibid  411 ;  aee  Edi- 
tor's note  6»  to  3  Johnson's  Cap*  at  p.  32.  That  a  combination  to  preyent  eompetititn 
ill  sales  by  sheriflb  at  auction  is  contrary  to  morality  and  soond  policy,  and  illegal,  see 
TVottp  y.  Wood,  4  John's  Ch.  R.  95 1 ;  Joneo  y.  Caswell,  3  John.  Cases,  99,  599. 
Th«^  reason  for  holding  snch  attempt  to  suppress  biddings  at  auction  ara  that  they 
operate  us  a  fraud  upon  the  debtor  and  his  remaining  creditois,  by  depriying  the  ibnner 
of  the  opportunity,  which  he  ought  to  possess,  of  obtaining  a  full  equiyalent  for  the 
property  which  is  deyoted  to  the  payment  of  his  debts,  and  they  open  a  door  for  a|p- 
pressiye  speculation.  See  also  Doolin  y.  Ward,  4  John.  R  194 ;  Wilber  r.  Haw,  8 
John.  R.  444. 
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^  without  resexve,"  in  that  case  befoie  Sir  Joho  Leach,  is  defined 
by  him  to  be  an  undertaking  on  the  part  of  the  vendor,  that  no 
person  shall  be  employed  by  him  to  bid,  for  the  express  purpose 
of  keeping  up  the  price.  That  might  be  a  sufficient  definition 
for  the  puxpose  of  the  particular  case  then  under  consideration ; 
but  as  a  general  definition  it  is  imperfect,  because  it  does  not 
embrace  all  the  cases  to  which  the  term  "without  reserve" 
equally  applies.  When  a  property  is  ofiered  for  sale  without  re- 
serve, the  meaning,  and  the  only  meaning  that  can  be  attached 
to  it,  is,  that  of  the  bidders — ^the  public — who  choose  to  attend 
the  sale,  whoever  bids  the  highest  shall  be  the  purchaser  ^  that 
the  biddings  shall  be  left  to  themselves,  and  that  there  shall  he 
no  bidding  on  the  part  of  the  vendor.  And  it  is  not  without  re- 
serve, the  biddings  are  not  left  free  from  the  interference  of  the 
vendor,  if  any  means  or  contrivance,  it  matters  not  what,  be 
resorted  to  for  the  purpose  of  preventing  the  efiect  of  open  com- 
petition. I  consider,  therefore,  the  term  "without  reserve"  to 
exclude  any  interference  on  the  part  of  the  vendor  (or,  which  fs 
the  same  thing,  of  those  who  come  in  under  the  vendor,)  which 
can,  under  any  possible  circumstances  affect  the  right  of  the 
highest  bidder  to  have  the  property  knocked  down  to  him,  and 
thaij  without  reference  to  the  amount  to  which  that  highest  bid- 
ding shall  go. 

*Now,  what  took  place  in  this  case,  although  the  ar-  [*376] 
rangement  is  rather  complicated,  appears  to  me  to 
amount  to  a  reserve,  or  at  least  to  precisely  the  same  thing,  so 
&r  as  the  public  is  concerned,  which  is  the  only  way  you  can 
look  at  it.  For  it  is  quite  immaterial  what  are  the  precise  terms 
of  the  anangement  between  the  vendor  and  any  other  person 
that  being  only  the  machinery  by  which  the  effect  is  produced. 
We  must  look  to  see  what  is  the  effect  of  what  took  place  as  re- 
gards the  public— as  regards  those  who  attended  the  sale.  Now 
the  result  of  the  arrangement  between  the  vendor  and  Lord  Mos- 
tyn  was,  that  there  should  not,  in  fact,  be  any  sale  by  auction 
at  all,  unless  the  price  exceeded  £36,000.  Therefore  it  was  a 
mere  mockery  of  a  sale  under  that  price.  Any  person  going 
into  the  auction-room,  and  intending  to  bid  for  this  property,  had 
no  chance  whatever  of  purchasing  it  unless  he  went  beyond 

Vol.  TL  40 
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£36,000.  Nowy  whether  the  yendor  instructed  the  auctioQeer 
not  to  knock  it  down  to  any  bidder  under  £35000 — that  is,  to 
buy  it  in  as  it  is  called — or  to  knock  it  down  to  a  person  em- 
ployed to  bid  for  the  vendor,  or  to  a  person  with  whom  the  ven- 
dor had  contracted  that  he  should  have  it  at  £35,000,  and  that 
no  bidding  under  that  amount  should  interfere  with  his  contract, 
it  is  precisely  the  same  thing  so  far  as  the  public  is  concerned  ; 
for  below  that  amount  there  is,  in  either  case,  no  bidding  which 
can  have  any  ef^t. 

What  is  held  out  to  the  public  as  being  a  sale  without  reserve 
turns  out,  therefore,  to  be  not  a  sale  without  reserve,  but  a  sale 
mik  a  reserve,  that  is  to  say,  subject  to  an  arrangement  which 
prevents  the  possibility  of  any  one  of  the  public  purchasing  the 
property  unless  it  exceeds  a  certain  amount ;  and  I  am  of  opin- 
ion, that  if  the  sale  be  tainted  with  that  vice  at  the 
[*377]  'commencement,  it  will  not  be  cured  by  the  circumstance 
of  there  being  eventually  a  bidding  exceeding  that 
amount 

That  is  consistent  with  the  principle  of  all  the  cases,  because 
such  a  result  may  have  been  produced  by  that  very  UKxle  ct 
proceeding.  It  may  very  possibly  be,  that  if  the  property  had 
been  put  up  for  sale,  strictly  speaking  without  reserve,  leaving  it 
entirely  to  the  public  to  bid  whatever  they  thought  right,  it  never 
might  have  attained  £35,000.  If  it  attains  £35,000,  by  reason 
of  the  arrangement  between  the  v^idor  and  those  with  whom 
he  is  dealing,  then  the  circumstance  of  a  person  bidding  higher 
cannot  bind  the  party  who  was  not  bound  when  he  came  into 
the  auction-room  and  began  to  bid. 

It  ajqiears  to  me,  therefore,  that  the  decree  of  the  Master  of 
the  Rolls  is  right ;  and  the  appeal  must  be  dismissed  with  costs. 


[*378]  'Shore  r.  Shore. 

1847:  Nov.  3. 

After  the  death  of  the  oUlgor  in  a  bond,  hk  ezeontor  and  deviiBe  in  tniat  under  hk 
wilt,  by  wfaiefa  he  had^divged  hk  real  eetatee  with  payment  of  hk  deble»  gam  a 
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bond  in  bk  own  name  for  the  same  amonnt  to  the  obligee,  who  thereupon  de- 
fifered  up  the  original  bond  and  aigned  an  endonement  thereon,  atatiag  that  h0 
bad  accepted  a  new  bond  "  in  lien  of  it  The  obligor  in  the  new  bond  haying 
afterwaids  become  bankrupt.  Held,  in  a  creditor's  suit  for  administration  oflhe  tes- 
tator's estate,  that  the  obligee  had  no  right  of  proof  upon  the  origriaal  bond. 

This  was  an  appeal  petition,  in  a  cieditor's  suit  for  the  ad- 
ministration of  the  estate  of  Samuel  Shore,  deceased ;  praying, 
diat  the  Master  might  be  directed  to  receive  a  proof  tendered  by 
the  petiticmers  upon  a  bond  for  £2000,  which  had  been  rejected 
by  the  Master,  and  whose  decision  had  been  confirmed  by  the 
Tice-Chancellor  of  England. 

The  bond  was  given  in  July,  1826,  by  Samuel  Shore  to  W. 
A.  Smith.  Samuel  Shore  died  in  November,  1836,  leaving 
Offley  Shove,  his  only  son,  whom  he  appointed  sole  executor  of 
his  will ;  and  to  whom  jointly  with  another  person,  who  did  not 
act,  he  devised  his  real  estates,  subject  to  the  payment  of  his 
debts,  in  trust  for  Offley  Shore  for  life,  with  remainder  to  other 
parties.  Interest  was  duly  paid  upon  the  bond,  down  to  the 
death  of  W.  A.  Smith,  which  happened  in  June,  1838 ;  shortly 
after  which  the  petitioner  Edward  Smith,  who,  imder  an  ar- 
laugement  made  by  W.  A.  Smith,  of  his  property  shortly  before 
his  death,  had  become  beneficially  entitled  to  the  bond,  gave  it 
up  to  Offley  Shore,  and  took  another  bond  for  the  same  amount 
in  Offley  Shore's  own  name,  and  he  at  the  same  time  agned  the 
following  endorsement  upcHi  the  old  bond.  <<  I  hereby  acknowl- 
edge and  declare  that  I  have  this  day  accepted  a  bond  from 
Offley  Shore,  Esq.,  for  the  sum  of  £2000,  the  within  principal  sum, 
and  in  lieu  of  the  within  written  bond."  Offley  Shore  continued 
after  that  transaction  to  pay  the  interest,  entering  the  payments, 
as  he  had  done  before,  in  his  accounts  with  his  father's  estate, 
until  the  year  1843,  when  he  became  bankrupt ;  and  Ed- 
ward Smith,  being  apprehensive  that  his  estate  *would  [*379j 
turn  oat  insolvent,  tendered  the  proof  in  question  upon 
the  original  bond,  jointly  with  the  executrix  of  W.  A.  Smith, 
who  was  the  other  petitioner ;  alleging,  what  was  admitted  on 
all  hands  in  the  ai^ument,  that  the  reason  for  substituting  the  new 
bond  for  the  old  one,  was  a  mistaken  notion,  on  the  part  both  of 
himself  and  Offley  Shore,  that  his  remedy  on  the  old  bond  would 
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Otherwise  have  been  liable  to  be  barred  by  the  Statute  of  limi- 
tations. 

Mr.  James  Parker,  and  Mr.  Bagshawe,  for  the  petitioner,  ar- 
gued first  upon  the  intention  of  the  parties,  to  be  inferred  from 
the  circumstances  of  the  case  and  the  great  improbabilitjr  that 
the  petitioner  should  have  designedly  surrendered  his  security 
upon  a  real  estate  which,  they  said,  was  worth  many  thousands 
a  year  after  payment  of  all  chaiges,  in  exchange  for  the  per- 
sonal security  of  a  party  who  was  only  equitable  tenant  for  life 
of  that  estate  ;  and  they  relied  on  Hardwick  v.  Myndj{a)  Saun- 
ders V.  Leslie,{b)  Teed  v.  Carruihers^c)  Lee  v.  Lockharty(d) 
and  on  the  cases  between  vendor  and  purchaser,  in  which  it  had 
been  held  that  a  vendor  did  not  lose  his  lien  on  the  estate  by 
taking  a  bond  or  other  collateral  security  from  the  purchaaer^ 
for  the  purchase  money.  But  they  further  contended  that,  in* 
dependently  of  such  inference  of  intention,  the  petitioner  had 
an  equitable  right  to  the  benefit  of  the  original  bond :  for  it  was 
clear  that  the  bond,  which  had  been  studiously  kept  on  foot  by 
Ofiiey  Shore  against  his  father's  estate,  was  a  subsisting  legal 
obligation  upon  that  estate  for  the  benefit  of  somebody ;  and  as 
Offley  Shore's  assignees,  supposing  them  to  have  the  primary 
right  to  enforce  it,  could  only  recover  upon  it  the  amount 
of  the  dividend  which  his  estate  might  eventually  *pay  [*380] 
to  the  petitioner  upon  the  substituted  bond,  the  balance, 
if  it  did  not  belong  to  the  petitioner,  would  be  a  gratuitous  bene- 
fit to  the  testator's  estate,  which  a  Ck>urt  of  Equity  would  not 
allow  that  estate  to  retain  to  the  prejudice  of  the  petitioner, 
whose  claim  was  supported  by  a  valuable  consideration.  In 
support  of  the  proposition  that  the  original  bond  was  still  en- 
forceable at  law,  they  were  proceeding  to  cite  authorities ;  but 

The  Lord  Chancellor  said,  You  need  not  cite  authorities 
for  that ;  for  the  case  does  not  turn  upon  it :  if  it  did,  I  Aould 
not  take  upon  myself  to  decide  it 

(a)  1  Avtr.  HI.  (M  3  Bdl  4t  &  509. 

(e)  9  Y.  4t  C.  C.  C.  31.  (4  3  My.  &  Cr.  303 
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Mr.  Bigge  appeared  for  the  assignees  of  Offley  Shore,  but  de- 
to  take  any  part  in  the  argument,  stating  that  he  con- 
ceived his  clients  had  no  interest  in  the  question ;  for  if  the  pe» 
titkmer  succeeded  in  his  proof,  the  bankrupt's  estate  would  be 
relieved  from  all  liability ;  while,  on  the  other  hand,  if  he  failed, 
the  bankrupt's  estate  would  be  entitled  to  recover  from  the  tesh 
tatov's  estate,  upon  the  original  bond)  that  amount  (and  no  more) 
which  the  petitioner  might  receive  in  ttie  form  of  dividends  up- 
on the  new  bcxid. 

Mr.  Daniel  appeared  for  the  parties  entitled,  in  remainder,  to 
die  testator's  real  estates ;  who  were  the  only  parties  interested 
ID  contesting  the  proof,  there  being  no  personal  estate.  He  con- 
tended, that  the  effect  of  the  exchange  of  the  bonds  was  an  ab- 
solute discharge  of  the  testator's  estate  firom  all  claim,  at  least 
by  the  petitioner. 

Mr.  Parker  in  reply. 

The  Lord  Chancellor. — ^I  have  heard  nothing  to  raise  any 
doobt  in  my  mind  of  the  correctness  of  the  decision  of 
flie  court  below.  It  *is  quite  immaterial  whether  the  [*381] 
executor  of  the  obligee  can  or  cannot  bring  an  action 
on  the  bond,  if  there  has  been  such  a  dealing  between  the  bene- 
ficial owner  of  the  money  secured  by  it,  and  the  parties  liable 
to  pay  it,  as  disentitles  the  former  to  claim  the  money ;  for  there 
can  be  no  doubt  that  a  party,  having  a  security  for  a  debt,  and, 
by  an  arrangement  with  his  debtor,  taking  another,  with  an  ex« 
piess  agreement  that  it  shall  be  in  lieu  of  the  first,  is  precluded 
fiom  afterwards  resorting  to  that  which  he  has  so  given  up. 

It  being  clear,  therefore,  that  a  party  may,  by  contract,  part 
with  his  right  upon  an  original  security,  the  only  question  here 
is^  whether  that  is  what  the  petitioner  has  done.  It  is  not  at  all 
the  question  whether,  indirectly,  at  the  suit  of  some  other  par- 
ties, there  may  be  a  right  of  proof:  the  sole  question  is  whether, 
after  what  has  taken  place,  this  petitioner  has  a  right  of  proof. 
And  I  am  eleariy  ci  opinion  that  he  has  not  The  case  in  Ball 
and  Beatty  does  not  touch  the  question^  for  the  principle  of  that 
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decision  iS)  diat  it  lies  on  the  part^  against  whmn  Ae  claim  is 
made,  to  show  that  the  other  party,  in  taking  a  new  security, 
intended  to  release  the  original  one ;  in  other  words,  to  show 
that  the  one  was  taken  in  lieu  of  the  other.  Here  the  petitioner 
not  only  signed  a  memorandum  in  those  very  words,  but  de- 
Uvered  up  the  original  bond.  It  is  clear  that  he  cannot  be  en* 
titled  to  both  securities ;  and,  if  only  to  one,  it  is  to  the  one 
which  he  took  and  not  to  that  which  he  gave  up. 

Appeal  dismissed  widi  costs. 


[*382]  *WooD  V.  R0WC1.1FFB. 

1M7:  Not. 9, 8. 

The  Jnriiidietkm  to  protect  by  injuncticm  the  poMMnon,  and  to  dseree  die  Mtwwf 
iiPf  of  Bpedfic  chattels,  is  not  confined  to  chattels,  the  loss  or  injarj  of  wbaA 
wonld  not  be  adequately  compensated  by  damages,  bat  extends  to  all  cases  in 
which  the  party  in  possession  of  the  chattels  has  acquired  such  possession,  throogfa 
an  alleged  abuse  of  power  on  the  part  of  one  standing  in  a  fidadary  relation  to  the 

Wheie  a  bill  is  retained  at  the  hearing  wHh  Ubeiiy  to  the  plaintiff  to  fafing  an  aetau 
the  order  ought  to  go  on  to  direct  that  in  case  the  aetion  be  not  broii|^  within  a 
certain  time,  the  bill  shall  stood  dismissed. 

The  principal  object  of  this  suit  was  to  restrain  the  sale  d 
certain  furniture  by  the  defendant  Rowcliflfe,  and  to  hare  it  de> 
Uvered  up  to  the  plaintiff  as  the  rightful  owner. 

Rowcliffe  claimed  the  furniture  under  a  bill  of  sale,  by  way 
of  mortgage,  from  the  defendant  Elizabeth  Wright,  who  was,  at 
the  time,  in  possession  of  it  as  apparent  owner,  but  who,  as  the 
plaintiff  alleged,  had  no  property  in  it,  having  been  left  in  charge 
of  it  merely  as  his  agent  during  his  absence  abroad.  The  bill 
represented  that  the  furniture  was  still  in  the  hands  of  Elizabeth 
Wright,  and  that  Rowcliffe  had  advertised  it  for  sale.  His  an* 
swer,  however,  stated,  and  it  was  proved,  that  he  had  taken  pos* 
session  of  it  soon  after  the  execution  of  the  bill  of  sale,  and  that 
he  had  ever  since  retained  such  possession  by  keeping  a  man  in 
the  house  where  it  was,  although  Elisabedi  Wright,  who  resided 
there,  was  allowed  the  use  of  it 
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Elizabeth  Wright,  by  her  answer,  disclaimed  all  interest  in 
the  fumitare. 

At  the  hearing  of  the  cause  before  Yice-Chancellor  Wignun, 
by  whom  an  injunction  had  been  previously  granted,  a  decree 
was  made,  by  which  it  was  ordered,  among  other  things,  that 
the  bill  should  be  retained,  with  liberty  to  the  plaintiff  to  bring 
an  action  of  trover  for  the  f mniture,  and  die  defendant  was,  on 
Ae  trial,  to  admit  conversiofa. 

On  the  hearing  of  an  appeal  by  Rowcliflfo  from  that 
decree,  the  following  two  points,  amongst  others,  *were  [*383] 
made  by  the  counsel  for  the  appellant  First,  that  the 
iriaintiff 's  remedy  was  at  law,  and  that  a  bill  in  equity  did  not 
lie  to  restrain  the  sale  ci  specific  chattels,  unless  they  possessed 
some  peculiar  value  which  could  not  be  compensated  by  dam* 
ages,  as  in  the  case  of  the  Pusey  ham.{a)  Secondly,  that  ad- 
mitling  such  a  bill  would  have  lain,  had  the  goods  been  still  in 
the  possession  of  Elizabeth  Wright  as  the  plaintiff's  agent  for 
their  custody ;  yet,  at  all  events,  the  equity  was  gone  as  soon 
as  they  had  dianged  hands,  and  passed  into  the  possession  of  a 
stranger.  And  in  support  of  this  they  referred  to  the  doubt,  ex- 
pressed by  til*  YieeXyhancellor  fatmself  in  overruling  a  demniirrer 
to  this  very  bOl,  as  to  whether  his  decision  would  have  been  the 
same  if  the  bill  had  alleged  that  the  goods  were  in  the  hands  of 
Rowdiffe. 

In  reference  to  these  points 

The  Loan  CHANCELLoa  said — ^The  cases  which  have  been 
referred  to,  are  not  the  only  class  of  cases  in  which  thie  court 
will  entertain  a  suit  for  delivery  up  of  specific  chattels.  For, 
where  a  fiduciary  relation  subsists  between  the  parties,  whether 
it  be  the  case  of  an  agent  or  a  trustee,  or  a  broker,  or  whether 
the  subject  matter  be  stock,  or  cargoes,  or  chattels  ct  whatev^ 
description,  the  court  will  interfere  to  prevent  a  sale,  either  by 
the  party  entnistad  with  Ae  goods,  or  by  a  person  claiming  un- 
der him,  tfuough  an  alleged  abuse  of  power.  In  this  case  there 
is  great  reason  to  believe  that  Elizabeth  Wright  never  had  any 

r«)  1  Vm.  979. 
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right  to  the  goods  except  as  the  plaintiff's  agent,  for  she  has  dis- 
claimed all  interest  in  them  by  her  answer,  and  there  is  nothing 
to  show  how  she  had  acquired  any  property  in  them.    But,  says 

Rowcliffe,  I  purchased  under  circumstances  which  give 
[*384]    me  a  legal  right  to  the  goods.    If  that  be  *so,  the  equity 

of  the  plaintiff  will  be  intercepted  by  a  prior  l^al  right 
In  such  a  case  this  court  begins  by  putting  the  matter  into  a 
course  of  investigation  to  ascertain  that  legal  ri^t  That  is 
what  the  Yice-Chancellor  has  done.  And  in  that  respect  I  see 
no  ground  for  impeaching  the  decree. 

[His  Lordship  then  proceeded  to  comment  on  some  subordinate 
parts  of  the  case,  in  the  course  of  which  he  made  the  following 
observation.]  I  observe  the  decree  gives  the  plaintiff  liberty  to 
faring  an  action,  but  gives  no  directions  as  to  what  is  to  be  dcme 
if  he  does  not  proceed,  whereas  it  ought  to  have  directed,  that 
if  he  did  not  proceed  within  a  certain  time  the  bill  should  be 
dismissed. 

Mr.  Parker  and  Mr.  H,  Clarke^  were  for  the  appellant 


Mr.  RamUlff  and  Mr.  StnUhgaiBj  for  the 
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1847:  No?.  9, 3. 

To  piovent  the  wuoimoiit  of  a  deeioe»  the  order  for  eettiag  down  the  omm  to  be  le- 

heaxd  must  be  actuaUy  aerved,  and  notice  of  ite  having  been  made  k  not 


The  decree  in  this  cause  having  been  duly  passed  and  en- 
tered, the  docquet  was  left  for  signature  on  the  7th  of  July,  1847, 
and  notice  thereof  was  on  the  same  day  given  to  the  drfendant's 
solicitor,  by  whom  a  caveai  had  been  previously  entered ;  the 
effect  of  which  was  to  stay  the  rignature  for  twenty-eight  clear 
days.  No  step  was  taken  by  the  defendant  until  the  2d  of 
August,  being  the  26th  day,  when  he  left  a  petition  of  appeal 
with  the  Lord  Chancellor's  secretary,  by  whom  it  was  answered 
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on  the  same  day :  on  the  3d  of  August  he  obtained  the  petition 
80  answered  from  the  secretary,  and,  on  the  4th,  he  left 
it,  together  with  the  usual  'undertaking  as  to  costs,  with  [*386] 
the  registrar,  with  a  request  that  the  order  for  setting  it 
down  might  be  given  out  cm  the  following  day ;  and  at  9  o'clock 
on  the  morning  of  5th  of  August,  he  gave  notice  to  the  plain- 
tiff's solicitor  that  the  order  had  been  made  on  the  2d,  and  that 
the  other  steps  before-mentioned  had  been  taken.  The  order 
was  drawn  up  and  served  upon  the  defendant's  solicitor  at  noon 
of  the  same  day ;  but,  in  the  mean  time,  the  docquet  had  been 
signed  and  the  decree  enrolled. 

Mr.  Holt  and  Mr.  Terrell  now  moved  on  behalf  of  the  de- 
fendant, to  vacate  the  emolmejat  for  irregularity,  contending,  on 
the  authority  of  Robmsen  v.  Newdickj^a)  that  the  presentation 
of  the  petition  within  the  twenty-eight  days  was  sufficient  to 
prevent  enrolment ;  and  that  it  was  not  necessary,  for  that  pur- 
pose, that  the  order  for  setting  the  cause  down  should  be  ac- 
tually served :  but  that,  at  all  events,  the  existence  of  the  order, 
and  notice  of  its  having  been  made  was  equivalent  to  service, 
as  had  been  often  decided  in  the  case  of  injunctions. 

Mr.  Js.  Parker  and  Mr.  Amphiett^  contm,  relied  on  Dearman 
V.  Wjfchy{h)  Barnes  v.  WUsonJIji)  and  Stevens  v.  Ouppyy{d)  as 
showing  that,  in  order  to  prevent  enrolment,  it  was  necessary 
that  the  order  should  be  actually  served :  observing  that,  until 
that  was  done,  the  opposite  party  had  no  power  to  compel  the 
appellant  to  pay  the  costs  and  fulfil  the  other  conditions  which 
it  prescribed ;  with  respect  to  Robinson  v.  Newdick,  they  ob- 
served that  the  expression  of  Lord  Eldon  was  too  loose  to  be  re- 
lied on,  the  point  now  in  question  not  being  the  ground 
of  the  decision ;  but  that,  on  the  contrary,  if  the  Moctrine  [*386J 
now  contended  for  on  the  other  side  were  correct,  the 
other  points  which  were  discussed  and  decided  in  that  case 
would  not  have  arisen.    They  also  referred  to  Wardlc  v.  Car- 

(a)  3  Men.  13.  (6i  4  My.  k,  Cr.  55a 

<e)  1 IL  &  M.  486.  {d)  T.  &  R.  I7a 

TOL.  II.  41 
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ter,{a)  as  showing  that  the  question  was  one  of  strict  practice, 
which  was  not  to  be  relaxed  on  considerations  of  indulgence. 

Mr.  Roltj  in  reply,  attempted  to  distinguish  this  case  from 
Decarman  v.  Wych,  on  the  ground  that,  in  the  latter,  there  was 
no  caveat 

On  the  conclusion  of  the  argument, 

The  Lord  Chancellor  said : — ^With  respect  to  the  notice 
which  is  relied  on,  it  is  merely  notice  that  service  would  be 
made  at  a  future  time ;  and,  therefore,  if  actual  service  be  ne- 
cessary, it  cannot  be  equivalent  to  such  service.  On  that  point, 
if  the  case  I  decided  in  Mylne  &  Craig  is  inconsistent  with 
the  case  before  Lord  Eldon,  of  course  I  cannot  dispose  of  this 
without  examining  those  two  cases.  The  only  effect  of  a  caveat 
is  to  postpone  the  period  at  which  the  enrolment  may  be  made : 
that  circumstance,  therefore,  is  of  no  consequence  with  refer- 
ence to  the  question  now  raised. 

Nov,  3. — The  Lord  Chancellor. — ^I  have  looked  at  the 
cases  cited  yesterday,  and  they  seem  to  leave  no  doubt  on  the 
question  raised  by  this  motion. 

The  first  was  Robinson  v.  Newdick  in  1817,  in  which 
[*387]  three  points  were  made.  One  of  them  had  some  'refer- 
ence to  the  present  case ;  the  other  two  were  free  from 
all  doubt  And  Lord  Eldon's  decision  on  the  two  last  would 
stand  good  whatever  his  opinion  had  been  on  the  first.  It  is 
true  the  reporter  makes  him  say  <^  on  all  the  grounds ;"  but  as  the 
two  last  would  have  superseded  the  necessity  of  his  deciding 
the  first,  he  cannot  be  supposed  to  have  exercised  a  judicial 
mind  upon  the  latter. 

But  whatever  opinion  he  might  then  have  entertained  in 
Stevens  v.  Quppy  the  point  was  raised  directiy,  and  decided  on 
a  ground  quite  inconsistent  with  what  is  attributed  to  him  in 
RAinsm  v.  Newdick,  For,  if  what  is  there  attributed  to  him 
be  correct,  the  enrolment  in  Stevens  v.  Chippy  would  have  been 

(«)  1  My.  db  Or.  968. 
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inegular  independently  of  any  other  circumstances ;  but  he  as- 
sumed the  enrolment  to  be  regular,  and  set  it  aside  on  the  ground 
of  conduct  That  case,  therefore,  is  an  express  decision  that  to 
prevent  a  valid  enrolment  being  made  the  order  for  rehearing 
must  be  not  only  signed  but  served. 

In  the  case  in  Mylne  &  Craig,  I  reviewed  all  these  cases, 
and  came  to  the  decision  which  is  there  reported.  The  party 
now  moving  has  certainly  a  right  to  call  upon  me  to  review  that 
decision,  but  he  has  not  satisfied  me  that  I  came  to  a  wrong 
conclusion.    Therefore  this  motion  must  be  refused  with  costs. 


*Ames  v.  Parkinson.  [*388] 

1647:  Not.  S. 

ne  wninittee  of  a  liuwtic  h  penonally  neponaUo  in  that  cbanotar  to  no  jwiadio* 
tka  but  tho  Groat  Seal.  And,  therafora,  when  a  committee  had  neglected  to 
comply  with  an  order  in  lanacy,  anthorizing  him  to  make  certain  payments  out  of 
the  hinatic'fl  estate,  in  discharge  of  a  liability  which  had  been  established  against 
the  Imiatic  in  a  suit  at  the  Rolls  ;  an  order  pronounced  by  the  Master  of  the  Rolls 
•n  a  petition  in  the  caasoi  that  the  payments  be  made  '*  by  the  lonatic  or  the  com- 
mittee" on  or  before  a  given  day,  was  discharged,  on  the  ground  that  the  applica- 
tioD  ovgfat  to  have  been  made  in  the  lunacy,  and  that  the  Master  of  the  Rolls  had 
BO  joiisdietion  to  entertain  it 

This  was  a  suit  against  a  trustee  who  had  become  a  lunatic, 
and  against  the  committee  of  his  estate,  for  the  purpose  of  hav- 
ing a  portion  of  the  trust  fund  made  good,  which  had  been  lost 
in  consequence  of  a  breach  of  trust  committed  previously  to  the 
commencement  of  the  lunacy. 

By  the  decree  made  at  the  Rolls  on  the  7th  of  June  1844.(a) 
it  was  amongst  other  things  declared,  that  a  certain  snm  of 
stock,  the  amount  of  the  default,  ought  to  be  purchased  and 
transferred  to  the  credit  of  the  cause  out  of  the  lunatic's  estate 
and  effects,  and  that  certain  other  sums  in  respect  of  past  divi* 
dends,  together  with  the  costs  of  the  suit,  ought  to  be  paid  out 
of  the  same  estate.    And  it  Mras  ordered  that  the  defendant,  the 

(^  8e«  7  Bear.  379. 
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committee,  should  apply  to  the  Lord  Chancellor  in  lunacy  fof 
an  order  for  such  purchase^  transfer,  and  payments* 

A  petition  was  accordingly  presented  by  the  committee  in  the 
lunacy,  upon  which  it  was  ordered^  that  certain  stock  standing 
to  the  account  of  the  lunacy  should  be  transferred  to  the  credit 
of  the  cause :  and  that  the  further  sums  necessary  for  perform'^ 
ing  the  decree  should  be  raised  by  the  committee  by  sale  of 
certain  shares,  and  of  a  bond  forming  part  of  the  lunatic's 

estate,  and  that  out  of  the  amount  when  raised  a  certaia 
[*389]    *sum  should  be  paid  into  court  to  the  credit  of  the  cause, 

a  certain  other  sum  to  the  tenant  for  life  of  the  trust 
fund,  and  a  certain  other  sum  to  the  plaintiffs  in  respect  of  the 
costs  of  suit. 

In  pursuance  of  that  order  the  principal  sum  of  stock  was  re- 
placed, but  the  other  payments  directed  by  the  order  not  having 
been  made,  the  plaintiffs,  in  July  1846,  presented  a  petition  at 
the  Rolls,  praying  immediate  payment  by  the  lunatic  or  his 
committee,  and  an  order  was  made  by  the  Master  of  the  Rolls 
in  those  terms,  fixing  the  6th  of  November  as  the  day  of  pay- 
ment 

This  was  an  appeal  petition  by  the  committee  to  discfaaige 
that  order. 

Mr,  Js,  Pcarker  and  Mr.  Adams  for  the  petition. 

Mr.  Tirmey  and  Mr.  Busk^  contra,  contended  that  as  the  or* 
der  merely  went  to  compel  the  committee  to  perform  what  the 
order  in  lunacy  had  directed,  he  had  no  reason  to  complain  of  it« 

The  Lord  Chancellor. — ^This  ap(dication  ought  to  have 
been  made  in  the  lunacy.  The  Master  of  the  RoQs  had  no  au« 
thority  to  interfere,  and  I  cannot  but  think  he  must  have  made 
the  order  inadvertently :  for  it  does  not  follow  up  the  decree^ 
The  decree  was  quite  correct :  it  declared  the  right,  and  pse* 
scribed  the  mode  of  carrying  it  into  effect  by  an  application  to 
the  Great  Seal.  But  this  order  departs  from  that  scheme,  and 
orders  the  committee  personally  to  make  payment.  The  com* 
mittee,  however,  is  not  personally  liable  for  the  debts  of  the  lu« 
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Baiic:  nor  is  he  responsible  in  that  character  to  any 
juisdiction  but  *the  Oieat  Seal.  This  is  either  the  case  [*390] 
of  the  Master  of  the  Rolls  assuming  to  exercise  jurisdic* 
tion  in  lunacy,  or  it  is  au  order  on  the  conunittees  personally  by 
anotfaer  jurisdicti<xi.  I  do  not  think  the  Master  of  the  Rolls 
woold  have  made  such  an  order  if  his  attention  had  been  called 
to  it  But  I  can  only  deal  with  the  order  as  I  find  it  The  or*- 
dnr  must  be  discharged,  but  it  will  be  imderstood  that  I  do  not 
discharge  it  because  I  am  of  opinion  that  the  payments  ought 
not  to  he  made,  but  simply  because  the  application  was  made  to 
the  wrong  jurisdiction. 


Scott  v.  Pascall* 

AND 

Pascall  v.  Scott. 

1847:  Nmr.  11. 

While  a  mit  m  institatod  by  some  of  a  claaa  of  penons  on  behalf  of  all,  thoie  nidi* 
Tidnak  of  the  tHam  only  who  are  actnaUy  named  as  partise  to  the  ieosid»  aie  le- 
HinBsiWw  to  the  defendants  for  costs. 

And,  thsiefiiie,  in  a  soit  by  some  on  behalf  of  all  of  the  goaidians  of  the  poor  of  a 
parish  against  a  party  alleged  to  be  a  defaulter  to  the  parish  funds.  Held,  that  a 
person  who  had  been  a  guardian  at  the  commencement  of  the  snit,  and  one  of  the 
committee  of  guardians  who  authorized  it,  but  was  not  actually  named  as  a  party 
to  the  reooidt  was  a  competent  witness  far  the  plaintiffi,  notwithstandmg  his  liabil* 
ity,  as  between  himself  and  the  other  guardians,  to  contribute  to  the  costs  of  the 
suit ;  snch  liability  being  one  which  could  not  be  enforced  in  that  snit,  and  his  in- 
competency, by  reason  of  interest  as  a  rate  payer,  being  removed  by  the  statute  3  • 
&  4  Viet  &  26. 

A  CBABQE  having  been  made  against  the  plaintiif  Scott,  that 
he  had  misappropriated  large  sums  of  the  funds  of  the  parish 
of  Clerkenwell,  while  serving  a  parochial  office,  he,  in  October 
1837,  executed  a  mortgage  of  his  real  estates  for  securing  the 
payment  of  £10,000  to  Pascall  and  Adams,  two  of  the  then 
ians  of  the  poor  of  the  parish  in  trust  for  the  purposes  to 
the  poor  mtes  were  applicable. 
In  the  following  year,  he  instituted  the  first  of  these  suits 


391  CASES  IN  CHANCERY. 

1847.— Scott  ▼.  PawaL 

[*39l]    *to  set  aside  the  deed,  as  having  been  obtained  un* 
der  duress,  and  Pascal  and  Adams  instituted  a  cross  snit 
on  behalf  of  themselves,  and  all  the  other  guardians  of  the  poor 
of  the  parish  to  enforce  the  trusts  of  the  deed. 

On  the  hearing  of  the  suits  it  was  decreed  that  the  deed  diould 
stand  as  a  security  for  what,  if  any  thing,  should  appear  to  have 
been  the  real  amount  of  the  debt  due  from  Scott  to  the  paridhi  in 
October,  1837,  with  interest,  and  an  account  was  directed  accord* 
ingly. 

In  taking  the  account  before  the  Master,  one  Scai^ll  who  was 
called  as  a  witness  by  the  plaintiffs  in  the  cross  suit,  was  object- 
ed to  by  the  defendant  on  the  ground  of  interest.  On  his  exam* 
ination  on  the  voir  dircy  it  appeared  that  at  the  time  of  the  insti- 
tution of  the  suit  he  was  a  guardian,  and  one  of  a  committee  of 
seven  members  of  the  body  to  whom  the  proceedings  against 
Scott  had  been  entrusted,  and  by  whose  direction  the  cross  suit 
had  been  instituted :  but  that  he  ceased  to  be  a  guardian  in 
1841,  when  the  solicitor,  who  had,  up  to  that  time,  conducted 
the  suit,  was  discharged  and  paid  his  bill.  It  further  appeared 
that  Pascall  and  Adams  had  since  executed  a  release  to  the  wit- 
ness of  all  liability  for  the  costs  of  the  suit  generally.  The 
Master,  nevertheless,  held  the  witness  incompetent,  and  rejected 
his  evidence,  but  the  Vice  Chancellor  of  England  having,  on 
appeal,  reversed  that  decision  and  directed  the  Master  to  receive 
the  evidence ;  a  motion  was  now  made  before  the  Lord  Chan- 
cellor on  behalf  of  Scott  to  discharge  his  honor's  order. 

Mr.  Stuart,  Mr.  Parry  and  Mr.  Daniel,  for  the  motion. 
[•392]  *The  case  is  not  affected  by  Lord  Denman's  act,  as 
that  act  does  not  apply  to  suits  then  pending;  and 
though  the  act  of  3  &  4  Yict.  c.  26,  contains  no  such  restriction, 
it  only  removes  the  incompetency  of  parish  ofScers  in  respect  of 
their  liability  to  the  payment  of  rates,  whereas  Scargill  is  liable 
for  the  costs  of  this  suit,  not  merely  as  a  rate-payer,  but  as  guar- 
dian ;  and  that  in  two  ways ;  for,  first,  if  the  suit  should  fail, 
the  authors  and  advisers  of  it  may  be  liable  to  make  good  to  the 
parish  funds  the  costs  incurred  in  it,  as  having  been  improvi- 
dently  instituted. 
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[The  Lord  Chancellor. — ^That  is  a  liability  which,  if  it 
exists,  would  have  to  be  enforced  in  another  proceeding.  .  The 
interest  which  makes  a  witness  incompetent  must  be  an  interest 
in  the  existing  suit,  not  in  some  collateral  proceeding.] 

Secondly,  if  the  suit  should  be  dismissed  with  costs,  the  de- 
fendant would  have  a  claim  for  those  costs,  not  only  against 
Pascall  and  Adams  as  the  actual  parties  to  the  record  but  against 
all  the  guardians  on  whose  behalf  Pascall  and  Adams  professed 
to  sue,  or,  at  all  events,  against  those  who  were  members  of  the 
committee,  and  who  actually  authorized  the  institution  of  the 
suit.  There  is  an  analogy  for  this  in  the  practice  of  courts  of 
law  in  actions  of  ejectment  and  others,  where  the  plaintiffs  on 
the  record  are  mere  nominal  parties ;  for,  in  such  cases,  if  the 
defendant  obtains  a  verdict,  process  for  costs  issues  against  the 
real  parties ;  and  it  is  reasonable  that  a  similar  practice  should 
exist  in  this  court;  for,  strictly,  all  the  guardians  ought  to  have 
been  actually  named  on  the  record  as  plaintifiis,  in  which  case 
all  would  clearly  have  been  liable  for  the  costs ;  and  it  would 
be  singular  if  the  rule,  which  allows  some  to  represent 
the  whole  body,  being  introduced  for  their  ^convenience,  [*393] 
should  deprive  the  defendant  of  a  security  which  he 
would  otherwise  have  had  for  payment  of  his  costs. 

The  Lord  Chancellor,  without  calling  on  the  other  side, 
said : — ^It  is  quite  clear  that  the  decision  of  the  Yice-Chancellor 
was  right.  The  witness  tendered  was  originally  a  guaidian, 
and  of  course  a  rate-payer,  and  in  that  character  he  was  inter- 
ested in  the  security  taken  for  the  benefit  of  the  parish  rates. 
But  the  objection  to  his  evidence  is  not  rested  on  that  interest, 
but  in  his  being  a  quasi  party  to  the  record.  It  is  true  the  suit 
was  instituted  by  the  authority  of  certain  persons  of  whom  he 
was  one ;  and,  no  doubt,  as  between  him  and  the  solicitor  em- 
ployed, he  would  be  liable  for  the  costs  incurred ;  but  it  appears 
that  he  ceased  to  be  under  that  responsibility  in  1841,  as  all  de- 
mands that  the  solicitor  could  have  for  costs  up  to  that  time  have 
been  settled. 

It  is,  however,  still  said  that  he  is  incompetent  as  a  quasi 
party  to  the  record.    But  he  could  only  be  so  in  respect  of  his 
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liability  for  costs  if  he  could  be  reached  by  the  d^ndant  in 
the  event  of  the  bill  being  dismissed.  And  it  is  clear  that  the 
defendant  in  this  cause  could  reach  no  one  who  was  not  actually 
a  party  named  on  the  record.  No  doubt  his  liability,  in  diat 
event,  to  his  former  colleagues  or  to  the  rate-payers  generally 
for  the  share  he  had  in  institutiug  the  suit,  will  remain  behind ; 
but  that  would  have  to  be  enforced,  if  it  arises,  in  another  pio- 
ceeding :  it  does  not  attach  upon  him  in  this  suit 

Then  the  only  remaining  objection  is  his  Uabihty  in  common 
with  the  other  rate-payers,  in  respect  of  which  his  incompetency 
is  removed  by  the  statute.  The  motion  therefore  most  be  dis- 
missed with  costs. 


[•394] 

*In  re  Patrick. 

1847:  Not.  12. 

On  the  death  of  a  lunatic,  where  there  had  been  no  order  for  a  mamtenanoe,  the  per- 
■onal  rapreeentative  dftied  to  consent  to  an  order  for  payment  of  a  liq[iiidated  warn 
to  the  interim  committee  for  past  maintenanoe,  in  order  to  avoid  the  aKpenae  oi  a 
referenoe»  the  estate  being  inowiwderabla  But  the  Lord  ChaBoeller  lefiwed  to 
sanction  the  payment,  anleM  on  the  content  of  the  partiea  beneficia]]y  mtereeted  in 
the  aarploi  of  the  estate. 

Mr.  Terrell  on  behalf  of  the  interim  committee  of  the  per- 
son and  estate  of  a  lunatic,  against  whom  the  commission  had 
issued  in  1845^  and  who  had  since  died,  asked  that  (out  of  a 
sum  of  about  £600  in  court,  being  the  whole  of  the  lunatic's 
estate,)  after  payment  of  the  costs  of  the  commission,  which  had 
been  taxed  under  a  former  order,  a  certain  sum  might  be  paid  to 
the  committee  for  the  maintenance  of  the  lunatic  up  to  the  time 
of  her  death  (no  order  for  maintenance  having  been  made, 
but  the  administratrix  admitting  that  sum  to  be  the  amount  due, 
for  the  purpose  of  saving  the  expense  of  a  reference ;)  and  that 
tfie  rest  of  the  fimd  might  be  paid  to  the  administratrix. 

Mr.  Smith  appeared  for  the  administratrix  and  consented  to 
the  order,  but 
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The  Lord  Chancellor  refused  to  make  the  order  without 
a  xefeiencei  unless  it  were  consented  to  by  the  parties  beneficially 
inlerested  in  the  lunatic's  estate. 


•Trulock  v.  Robbt.  [•SQS] 

1847 :  Not.  18. 

A  tdl  of  review  for  error  apparent  on  the  deeree,  apptiee  only  to  erron  of  form,  and 
Bflt  to  enon  ol  judgment  npon  the  merits. 

This  was  an  appeal  from  an  order  of  the  Yice-Chancellor  of 
England  allowing  a  demurrer  to  a  bill  of  review  for  alleged 
error  on  the  face  of  a  decree  which  had  been  enrolled. 

On  the  nature  of  the  case  being  stated,  the  Lord  Chancellor 
asked,  in  what  the  alleged  error  consisted. 

Mr.  Miller  for  the  appellant,  said,  that  the  original  bill  was 
filed  for  the  redemption  of  a  mortgage,  made  many  years  ago 
to  the  father  of  the  defendant  Thomas  Robey  who  had  devised 
it  by  will  to  his  son.  That  it  was  alleged  in  the  bill,  and  ad- 
mitted by  the  answer,  that  the  father  had  entered  into  possession 
of  the  mortgaged  estate  some  yeari  before  his  death,  and  that 
since  his  death  the  son  had  continued  in  such  possession  :  but 
that  the  deceree  had  confined  the  account  of  rents  and  profits  to 
the  possession  of  the  son,  which  he  admitted  was  all  that  the 
bill  specifically  prayed,  but  he  contended  that  under  the  prayer 
for  general  relief^  the  plaintiff  was  entitled,  upon  the  allegation 
and  admission  in  the  pleadings,  to  a  like  account  during  the 
possession  of  the  father,  though  his  personal  representative  was 
not  a  party,  Venables  v.  Foyle^{a)  Matthews  v.  Wallwyn,{b)  and 
that  such  omission  was  therefore  error  apparent  on  the  face  of 
the  decree.  Another  error  which  he  suggested  was,  that  the  de- 
cxee  ordered  the  costs  to  be  paid,  instead  of  reserving 
them  as  was  usual  in  'redemption  suits  against  a  mort-     [*396] 

(c)  Ch.  Ca.  9.  {h)  4  Vea.  1  la 

ToL.  n.  42 
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gagee  in  possession.     Wilson  ▼.  Meicalfe,{a)  Nwrish  ▼.  Jlfar- 
«Aa//.(&) 

The  Lord  Chancellor. — ^These  are  not  such  errors  as  will 
support  a  bill  of  this  kind.  A  decree  may  be  a  proper  subject 
for  a  petition  of  rehearing  and  yet  not  be  a  proper  subject  for  a 
bill  of  review  ;  and  here,  moreover,  you  complain  of  the  decree 
for  not  having  given  you  more  than  you  asked  by  the  bill. 

Mr.  Miller  then  submitted  that  the  same  grounds  of  error 
would  support  a  bill  of  review,  which  were  open  upon  a  petition 
of  rehearing,  and  that  in  that  respect  the  enrolment  of  the  de- 
cree made  no  difference  ;  in  support  of  which  he  cited  Brend  v. 
Brend{c)  and  Benham  Newcomb,{d)  in  both  of  which  the  error 
assigned  was  error  in  substance,  not  in  form,  aud  in  which  the 
Lord  Keeper  is  reported  to  have  censured  the  practice,  which 
the  registrars  had  adopted,  of  drawing  up  decrees  with  a  gene- 
ral recital  of  the  proofs  being  read,  instead  of  stating  what  par- 
ticular facts  were  allowed  by  the  court  to  be  well  proved; 
'•  without  which,"  his  Lordship  said,  "  a  decree  could  never  be 
reversed  by  a  bill  of  review,  but  all  erroneous  decrees  must  be 
reversed  upon  appeal."    He  also  cited  Perry  v.  Phelips.{e) 

The  Lord  Chancellor. — ^The  two  first  authorities  only 
show  the  truth  of  what  has  often  been  said,  that  those  cases  in 
Vernon  are  not  to  be  depended  upon,  for  no  one  ever 
[*397J  heard  of  the  'registrar  taking  on  himself  to  say  what 
facts  were  proved.  His  business  is  to  state  what  evi- 
dence was  admitted :  it  is  for  the  court  to  say  what  facts  are  es- 
tablished by  it 

In  the  other  case,  Lord  Eldon  seems  to  lay  down  the  rule  as 
I  have  always  understood  it.(/)  He  says,  ''  There  is  a  great 
distinction  between  error  in  the  decree  and  error  apparent.  The 
latter  description  does  not  apply  to  a  merely  erroneous  judgment" 
A  bill  of  this  nature  does  not  go  to  the  propriety  of  the  decision 
upon  the  merits,  but  deals  only  with  what  is  contrary  to  the 

(a)  1  Rum.  530.       (6)  5  Madd.  475.        (c)  1  Vera.  913.        {i)  I  Vem.  SIS. 
(<)  17  Yet.  173.        (/)  8m  17  Vei.  17a 
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forms  and  i»actice  of  the  court    The  objections  raised  by  the 
present  bill  are  quite  distinct  from  that.(a) 

Appeal  dismissed  with  costs.(&) 


^Andrews  v,  Lockwooo.  [*398] 

1M6:  Nor.  13.     1647:  Nov.  17. 

Vka  to  a  Ul  of  revivor  overruled  on  a  point  of  form  as  tendering  an  immaterial  iarae. 

The  defendant  Lockwood,  in  1839,  instituted  a  suit  against 
two  persons  named  Andrews  and  Abdy,  at  the  hearing  of  which, 
in  1845,  a  decree  was  made,  whereby  it  was  ordered  that  the 
bill  should  be  dismisssed  with  costs,  and  that  such  costs,  when 
taxed,  should  be  paid  by  Lockwood  to  the  defendants,  and  by 
consent,  it  was  ordered  that  certain  documents  which  had  been 
deposited  with  the  record  and  writ  clerk  pursuant  to  an  order 
therein  mentioned,  should  be  deUvered  up  to  the  defendants. 

Andrews  having  died  before  the  costs  were  taxed  under  that 
decree,  his  widow  and  sole  executrix  filed  this  bill  to  revive  the 
suit  against  Lockwood  and  Abdy,  whereupon  Lockwood  put  in 
the  foHowing  plea. 

This  defendant,  by  protestation,  &c.,  for  plea  saith  that  before 
the  plaintiff  exhibited  her  said  bill,  that  is  to  say,  on  the  28th 
May  1845,  the  documents  mentioned  in  the  decree,  and  which 
were  thereby  ordered  to  be  delivered  to  the  defendants  therein 
named,  were,  in  pursuance  of  such  decree,  duly  delivered  accor- 
dingly, and  that  by  the  means  aforesaid  the  said  decree  was  be- 
fore the  filing  of  the  said  bill,  fully  performed  and  executed  in 


(tt)  Lord  Redesdale  defines  "  error  apparent"  only  by  an  illustration.  Speaking  of 
a  ImU  of  review  be  says — **  It  may  be  brongbt  upon  an  error  of  law,  appearing  in 
tlie  body  of  the  deeree  itself,  or  npon  discovery  of  new  matter.  In  the  fint  case,  the 
decree  can  only  be  reverwd  npon  the  gronnd  of  the  apparent  error ;  as  if  an  absolute 
dscfeo  be  made  against  a  pemon  who,  vpen  the  face  of  it  appean  to  have  been  at  the 
tmm  tax  infant^"  Red.  Pi.  84,  4th  ed. 

(h)  See  15  Sim.  977,  from  whieh  It  appeaiv  that  the  Vice*ChanceIlor  allowed  tho 
vsmntrer  on  a  dinsrait  pauiML 
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all  respects,  save  in  so  far  as  respects  the  taxation  and  payment 
of  costs  thereby  directed  to  be  taxed  and  payed,  and  the  defim- 
dant  doth  therefore  plead  the  matters  aforesaid,  6cc. 

The  Tice-Chancellor  of  England,  having  allowed  the 

f*399]    plea  on  the  ground  that  the  practice  of  the  *court  did 

not  allow  the  revivor  of  a  suit  for  costs  alone,(a) 

The  plaintiff  appealed ;  and  the  argument  tnmed  here,  as  it 

had  done  below,  principally  upon  the  supposed  nile  of  practicai 

Mr.  Ja.  Parker  and  Mr.  Ooodeve  for  the  appellant 

Mr.  BetheU  and  Mr.  Heathfidd  for  the  respondent 


Nov.  17* — ^The  Lord  Chancellor. — ^Two  points  were  raised 
in  this  appeal :  1.  Whether  in  the  case  of  a  decree  merely  di« 
recting  the  payment  of  costs,  and  the  subsequent  death  of  the 
party  to  whom  such  costs  are  ordered  to  be  paid,  the  pers(»ial 
representative  of  such  party  could  revive  the  cause  for  the  sole 
purpose  of  taking  the  benefit  of  such  order.  2.  Whether  the 
plea  in  this  case  properly  raised  the  question,  or  whether  the 
matter  pleaded  was  not  immaterial  and  the  plea  therefore  bad. 
The  first  impression  upon  the  mind  of  the  Tice-Chancellor  seems 
to  have  been  against  the  plea  upon  this  ground,  and  I  think  that 
impression  was  correct 

The  bill  of  revivor  states  the  decree,  which  was  merely  a  dis- 
missal with  costs  to  be  paid  by  the  plaintiff,  the  party  pleading 
to  the  bill  of  revivor,  to  the  defendant,  the  plaintiff  in  the  bill 
of  revivor,  but  with  this  direction, — "  And  by  consent  it 
[*400]  is  ordered  that  the  Mocuments  deposited  with  the  re* 
cord  and  writ  clerk,  pursuant  to  an  order  in  the  said  de* 
eree  mentioned,  be  delivered  to  the  defendant"  The  pica  is, 
that  the  documents  by  the  decree  directed  to  be  delivered  to  the 
defendant  have  been  delivered  to  him,  and  that  all  the  decree 
has  been  performed  except  the  pajrment  of  the  costs. 


(a)  See  15  Sim.  153.  Sinoe  this  appeal  was  aigned  the  report  of  Bcwyer  ▼. 
i§k  (3  Jon.  dc.  Lat  328,)  has  appeared,  in  which  the  nine  qaeation  anee  fai  IraliB^ 
belbre  Sir  Edward  Sogden,  who  after  an  elaborate  review  of  the  anthoritiait  oama  to 
the  eame  deciiion  upon  the  mle  of  praetioe  ai  the  Viee-ChaoeeUer. 
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The  cMily  ground)  upon  which  the  fact  of  these  documents 
haying  been  delivered  to  the  defendant  could  be  consideied  as 
raising  a  material  issue,  would  be,  that  such  direction  in  the  de- 
cree entitled  the  plaintiff  in  the  bill  of  revivor  to  revive  until  it 
was  executed,  but  that  such  right  ceased  the  moment  it  was  ex- 
ecuted, the  Older  to  pay  costs  being  assumed  not  to  give  such 
right.  This  can  only  be  so  if  the  direction  to  the  clerk  of  re- 
coids  and  writs  to  deliver  the  documents  to  the  defendant  could 
not  be  executed  after  the  death  of  the  party  to  whom  they  were 
to  be  deUveted,  without  the  suit  being  first  revived.  This  pro- 
position it  is,  I  think,  impossible  to  maintain. 

The  direction  was  not  for  any  thing  to  be  done  by  any  parties 
to  the  dismissed  suit,  but  upon  an  officer  of  the  court,  which,  if  he 
had  hesitated  to  obey  it,  might  have  been  enforced  without  any 
reference  to  the  other  party  in  the  cause,  and  the  propriety  of 
which  such  party  could  not  have  questioned,  the  order  b^ng  by 
consent.  I^  therefore,  there  had  been  no  direction  as  to  costs^ 
but  simply  the  direction  as  to  the  documents,  and  the  same  death 
had  happened,  I  do  not  think  that  any  revivor  of  the  suit  would 
have  been  necessary  to  obtain  the  benefit  of  this  direction ;  and 
if  this  direction  standing  alone,  would  not  have  supported  a  bill 
cf  revivor,  it  cannot  have  that  effect  when  coupled  with 
another  direction,  which  it  is  assumed  would  not  *sup-  [*401] 
port  a  revivor.  If  that  direction,  unperformed,  would 
not  have  supported  a  bill  of  revivor,  it  must  be  immaterial  whe- 
ther it  had  been  performed  or  not,  and  consequently  the  issue 
raised  by  the  plea  was  not  material,  and  the  plea  was  therefore 
bad. 

The  case  of  Askew  v.  Toumshend,{a)  strongly  resembles  the 
{Mesent.  After  a  decree  for  a  perpetual  injunction  and  pay- 
ment of  costs  by  the  defendant,  he  died.  A  demurrer  to  a  bill 
of  revivor  was  allowed,  because,  although  there  was  other  mat- 
ter in  the  decree  besides  the  costs,  such  other  matter,  t.  e.  the 
perpetual  injimction,  did  not  require  a  a  revivor  of  the  suit.  In 
that  case  the  immaterial  matter  did  not  make  the  demurrer  bad ; 
in  this,  it  cannot  constitute  a  good  plea. 

(•>SDiflk.47L 
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I  think,  therefore,  upon  this  ground,  without  giving  any  ojhii- 
ion  as  to  the  important  point  decided  by  the  Yice-Chancellor, 
that  the  allowance  cS  this  plea  was  erroneous,  and  that  it  oij^ht 
to  have  been  disallowed. 


[*402]  *GiB80N  V.  Ingo  and  Others. 

1848 :  Jan.  17. 

One  of  three  defendants  againet  whom  a  decree  with  ooets  had  heen  made,  heqf 
abroad  and  not  likely  to  retnnit  and  his  solicitor  bein|r  dead,  the  oowt  refosed  to 
order  the  Taiing  Master  to  proceed  with  the  tazatiott  of  costs  npon  warrants  served 
only  on  the  solicitor  of  the  two  other  defendants ;  but  ordered  that  serriee  at  the 
late  residence  of  the  absent  defendant,  where  some  of  his  family  were  still  residing 
of  a  subpoena  to  appoint  a  new  attorney,  should  be  good  service  on  the  defendant 
And  upon  snob  subpcnna  having  been  served  accordingly  and  no  attorney  appoint- 
ed,  the  ooort  subsequently  ordered  the  Master  to  proceed  in  the  party's  abaenee. 

After  a  decree  with  costs  had  passed  against  the  three  de- 
fendants, but  before  the  costs  had  been  taxed,  the  solicitor  of 
Gilbert  Simpson,  one  of  the  three,  died,  whereupon  the  Taxing 
Master  refused  to  proceed  until  a  new  solicitor  should  be  ap- 
pointed. Gilbert  Simpson,  who  was  a  master  mariner,  was 
abroad,  and  on  inquiry  at  the  house  where  he  had  resided  be- 
fore he  left  England,  the  plaintiff  was  informed  by  his  father 
and  sisters  that  he  had  sailed  to  America  two  years  ago  with 
his  family  in  embarrassed  circumstances,  and  that  he  was  not 
likely  to  return. 

Under  these  circumstances,  a  motion  which  had  been  refused 
by  Vice-Chancellor  Wigram  was  now  renewed,  by  way  of  ap- 
peal, before  the  Lord  Chancellor,  that  the  Taxing  Master  might 
be  ordered  to  proceed  with  the  taxation,  notwithstanding  Simp- 
son was  out  of  the  jurisdiction,  and  not  represented  by  any  soli- 
citor ;  or  that  service  of  the  Master's  warrants  in  such  taxation 
on  the  solicitor  of  the  two  other  defendants  might  be  deemed 
good  service  on  Simpson,  or  that  the  court  would  make  such 
other  order  as  should  seem  meet. 

Mr.  RonUUy  and  Mr.  Heaihfield  for  the  moti<»i. 
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In  Ratdiffy.  Roper ^{a)  the  clerk  in  court  of  a  defendant  be- 
ing dead,  and  the  defendant  himself  keeping  out  of  the  way  to 
aroid  serrice  of  a  writ  of  execution.  The  court  refused 
to  proceed  until  a  new  clerk  in  court  were  app(Hnted,  [M03] 
but  ordered  that  service  of  a  subpcena  adfadend,  attorn. 
at  the  residence  of  the  defendant  should  be  good  service.  In 
Prancklyn  v.  CoUumn  and  Skillabar  v.  Langdon,{b)  under 
similar  circumstances,  orders  were  made  for  substituted  service 
on  the  solicitor  of  the  party.  The  difficulty  in  this  case  arises 
from  the  late  statute  abolishing  the  office  of  the  six  clerks.  Be- 
fine  that  statute,  in  case  of  the  absence  of  the  party  and  the  death 
either  of  his  solicitor  or  clerk  in  court,  a  subptsna  ad  faeiend. 
attorn,  might  have  been  served  on  the  survivor. 

The  Lord  Chancellor. — If  I  made  the  order  as  prayed,  it 
might  be  a  precedent  for  a  plaintiff,  in  any  case,  going  on  after 
the  death  of  a  defendant  without  any  one  to  represent  him. 
There  is  nothing  in  the  late  act  to  warrant  such  an  alteration 
of  the  practice.  The  clerks  in  court  were  merely  privileged  at- 
tomies,  and  the  act  only  took  away  their  privilege.  What  you 
want  is  an  order  for  a  subpcena  on  the  defendant  to  appoint 
another  attorney ;  that  must  be  done  according  to  the  old  prac* 
tice. 

Mr.  RomUlff  then  suggested,  on  the  authority  of  Raidiff  v. 
Roper^  that  service  of  such  a  subpoena  at  the  late  residence 
of  the  defendant  should  be  deemed  good  service  on  the  defend- 
ant; and 

An  order  was  made  in  those  terms. 


On  a  subsequent  day,  Mr.  RomSUy  stated,  that  a  sulqpoena 
had  on  the  2d  of  February  been  duly  served  at  the  residence 
purauant  to  that  order,  but  that  no  attorney  had  been  appointed, 
and  he  therefore  asked  leave  to  proceed  with  the  taxation  in  the 
absence  of  Simpson. 

(«)  1  P.  WoM^  «ml  (*)  ttv«»a. 
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[*404]        *The  Lord  Chancellor. — ^Whenever  the  court  or- 
ders substituted  service  it  means  to  put  the  party  in 
whose  favor  the  order  is  made  in  the  same  situation  as  if  there 
had  been  actual  service.    Therefore  you  may  take  the  <»der. 


Cope  v.  Russell. 

1647:  Jan.  27. 

When  a  party  against'  whom  a  judgment  had  been  neoverad,  had  taken  adfaotage 
of  •  ataf  of  ezeeatkttto  cenTert  all  hia  penonal  property  into  money  and  fo  ahnad» 
after  notice  firom  the  oieditor  that  he  intended  to  file  a  bin  to  enfinoe  the  jodgmenC 
against  his  real  estate  as  soon  as  the  intenral  reqnired  for  that  purpose  by  the  stat- 
ute 1  dc.  2  Vict.  c.  110,  should  have  expired.  Held,  on  ouch  bill  being  filed  ae- 
oofdhigly,  that  the  defendant  was  to  be  considered  as  having  afaMSonded  to  avoid 
proeeas  in  this  suit,  and,  theielore,  at  all  events  withm  (he  31st  onler  of  Iftay 
1845. 

But  temble.  If  it  had  appeared  that  he  had  gone  abroad  within  two  yean  befiiie 
the  filing  of  the  bill  to  avoid  process  generally,  that  would  have  been  infllcifiat 
within  the  meaning  of  the  order. 

This  was  a  motion  on  behalf  of  the  plaintiff^  under  the  31sl 
General  Order  of  May  1846,  for  an  order  preparatory  to  entering 
an  appearance  for  the  defendant  on  the  presumption  of  his  hav- 
ing absconded  to  avoid  service. 

The  object  of  the  suit  was  to  enforce  a  judgment,  recovered 
by  the  plaintiff  against  the  defendant  in  December  1845,  as  a 
charge  upon  his  real  estates  under  the  1  &  2  Yict  c.  110.,  and 
the  affidavit  in  support  of  the  motion  stated,  that  between  the 
judgment  and  execution,  which  had  been  stayed  for  two  months, 
the  defendant  had  converted  all  his  household  goods  and  other 
personal  property  into  money,  and  had  since  gone  abroad,  after 
having  received  notice  from  the  plaintiff's  solicitor  that  this  bill 
would  be  filed  as  soon  as  the  interval  prescribed  by  the  statute, 
after  the  signing  of  judgment  should  have  expired. 

[*405]        *Mr.  Swiftf  for  the  motion,  said,  that  Yice-Chancellor 

Knight  Bruce,  before  whom  it  had  been  made  in  the 

first  instance,  had  expressed  a  doubt,  considering  the  interval 
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of  time  that  had  elapsed  since  the  judgment,  and  that  the  affi- 
davit did  not  state  at  what  particular  period  of  that  interval  the 
defendant  had  gone  abroad,  whether  the  case  was  within  the 
General  Order,  and  therefore  refused  the  motion,  and  suggested 
that  the  application  should  be  made  to  the  Lord  Chancellor. 

The  Lord  Chancellor. — ^The  Vice-Chancellor  appears  to 
think  that  the  process  mentioned  in  the  order  means  process  in 
the  particular  suit  only,  whereas  the  order  seems  to  refer  to  an 
absconding  to  avoid  being  served  with  process  generally,  for  it 
supposes  the  case  of  a  defendant  who  has  been  within  the  ju- 
risdiction '*  at  some  time  not  more  than  two  years  before  the 
subpoena  was  issued,"  and  the  words  of  the  order  are  ''  to  avoid 
service,"  not  such  service.  But  I  will  look  at  the  affidavits  be- 
fore I  make  the  order. 


On  the  fdlowing  day  his  Lordship  said,  that  upon  the  con- 
struction of  the  order  he  remained  of  the  same  opinion  that  he 
had  expressed  the  day  before — that  the  absconding  referred  to 
in  the  order,  meant  absconding  to  avoid  being  served  with  pro- 
cess generally,  within  the  time  mentioned ;  but  that,  on  reading 
the  affidavit,  it  appeared  to  him  that  the  question  on  which  the 
Yice-Chancellor  expressed  a  doubt  did  not  arise,  as  his  Tjordship 
thought  it  sufficiently  appeared  from  the  facts  stated,  that  the 
party  had  absconded  to  avoid  process  in  this  suit  He  should, 
therefore,  rest  his  judgment  on  that  ground. 

Motion  granted. 


•Watts  v.  Hyde-  [MOB] 

1847:  Not.  17. 

An  Older  made  at  the  hearinjr  of  a  canie  in  the  conrt  below,  by  which  the  plaintiff 
was  allowed  to  amend  his  bill  for  the  purpose  of  making  a  better  case,  bnt  not  to 
alter  the  prayer  or  go  into  new  evidence,  and  the  defendant  was  to  be  at  liberty  to 
pot  in  a  farther  answer,  and  examine  witnesses,  if  necessary,  in  snpport  thereof 
was,  apon  ^ipeal,  discharged.    And  tho  practice  generally,  of  allowing  amend- 
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mcnto  at  thehoaring,  except  for  the  pnrpoie  of  making  the  record  complete  as  to 
parties,  or,  ander  particular  circumfltances,  adapting  the  prayer  to  the  caM  made 
and  proved,  was  reprobated  as  dangerous,  and  unwarranted  by  the  eataUisbed 
rules  of  procedure  in  Courts  of  Equity. 

At  the  hearing  of  this  cause  before  Tice-Chancellor  Knight 
Bruce  on  the  31st  of  January  1846,  his  Honor  being  of  opinion 
that  the  facts  appearing  in  evidence  would  have  supported  a 
more  favorable  case  for  the  plaintiff  than  that  made  by  the  bill, 
and  one  nrhich,  if  unanswered  by  the  defendant,  would  entitle 
the  plaintiff  to  the  relief  actually  prayed,  made  an  order  that  the 
plaintiff  should  be  at  liberty  within  ten  days  to  amend  the  bill 
by  making  such  case  expressly,  but  not  to  extend  or  vary  the 
prayer,  or  require  any  answer  to  the  amendment ;  and  that  the 
defendant  should  be  at  liberty  to  put  in  an  answer  to  such 
amendments  within  three  weeks  from  that  time,  which  answer, 
if  any,  was  to  be  accepted  by  the  plaintiff,  and  was  to  be  con- 
sidered as  having  been  replied  to  immediately  after  filing  the 
same ;  and  the  plaintiff  was  not  to  be  at  liberty  to  examine  any 
witnesses  without  leave  of  the  court,  but  the  defendant  whether 
answering  or  not  answering  such  amendments  was  to  be  at 
liberty  within  six  weeks  of  that  time  to  examine  any  witnesses 
for  the  purpose  of  resisting  the  case,  if  any,  which  should  be 
made  by  the  amendments,  whether  such  witnesses  should  or 
should  not  have  been  already  examined  in  the  cause ;  and  pub- 
lication of  such  evidence  was  to  pass  at  the  end  of  the  said  six 
weeks  without  further  order,  if  and  the  said  amendments  should 

be  made,  it  was  ordered  that  the  cause  should  stand  on 
[*407J    the  paper  to  be  further  heard  on  *the  23rd  of  March 

then  next,  and  the  parties  respectively,  whether  a  cross 
bill  should  or  should  not  be  filed  were  to  be  at  liberty  to  apply 
to  the  court  for  a  variation  of  either  of  the  times  aforesaid  as 
they  might  be  advised,  and,  if  the  bill  should  not  be  amended, 
it  was  ordered  that  the  cause  should  stand  for  judgment  on  the 
record  as  it  then  stood,  on  the  21st  of  February  then  next. 

Ttie  bill  was  amended  pursuant  to  that  order,  and  the  defend- 
ant put  in  an  answer  to  the  amendments,  and  examined  wit- 
nesses in  support  thereof.    And  upon  the  cause  coming  on  again 
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to  be  heard  upon  the  amendod  record,  the  Vice-Chancellor  made 
a  decree  for  the  plaintiff  with  costs. 

The  defendant  appealed  both  from  the  order  of  the  31st  of 
January,  and  from  the  decide. 

Mr.  Anderdon  and  Mr.  Hallett,  for  the  appellant 

Mr.  Bacon  and  Mr.  Stevens,  for  the  respondent 

On  the  nature  of  the  order  being  stated — The  Lord  Chan- 
cellor said,  the  practice  was  new  to  him,  and  asked  whether 
there  was  any  precedent  for  such  an  order. 

The  counsel  for  the  respondents  not  being  prepared  with  any, 
the  case  stood  over  that  they  might  search  for  authorities.* 

On  a  subsequent  day  the  point  was  argued,  and  the  following 
authorities  were  referred  to  in  addition  to  those  men- 
tioned in  the  judgment ;  Redesd.  PL  (4th  ed.)  *pp.  55.    [*406] 
326.    Pritchard  v.  Quinchant,{a)  Hamillon  v.  Hofigh- 
/<m,(6)  Attorney- General  v.  Fishmongers^  Company^{e)  Coxy. 
AUingkam.{d) 

The  Lord  Chancellor. — ^The  petition  of  appeal  complains 
of  an  order  of  31st  of  January  18^,  permitting  the  plaintiff  to 
amend  his  bill  after  the  cause  was  in  hearing,  and  of  the  decree 
made  upon  the  bill  as  amended,  dated  23rd  of  March  1846 ; 
and  the  question  I  now  have  to  consider  is,  whether  the  order 
was  consistent  with  the  practice  of  the  court  and  one  which 
ought  under  the  circumstances  to  have  been  made. 

The  case  made  by  the  bill  at  the  hearing  was,  that  the  plain- 
tiff, being  indebted,  executed  a  deed,  covenanting  to  pay  1500/. 
in  three  payments  of  600/.  each  to  trustees  to  be  divided  amongst 
the  creditors,  and  to  insure  his  life  in  that  sum,  with  a  proviso, 
that  the  deed  should  be  void  if  the  insurance  was  not  made  and 
kept  up ;  in  consideration  of  which  the  creditors  released  their 

4i}  Aaald.  147.        (h)  9  BUgh,  169.        \,€)  4  MyL  &  Cr.  8.        (tf)  J«o.  337. 
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claims  against  him.  The  defendant,  a  creditor,  executed  the 
deed,  and  afterwards  brought  an  action  for  the  debt  claimed  hy 
him.  and  it  being  held  by  the  Court  of  Exchequer  that  the 
plaintiff  could  not  be  protected  by  the  release  in  the  deed,  the 
insurance  not  having  been  effected,  the  bill  was  filed,  setting  up 
alleged  equities  against  the  defendant  making  this  objection  to 
the  deed,  such  as,  that  he  knew  that  the  insurance  had  not  been 
effected,  and  yet  was  a  party  to  the  plaintiff's  acting  under  the 
deed  by  paying  the  instalment  agreed  to  he  paid  to  the  trustees, 
and  praying  that  the  deed  might  be  declared  to  be  bind- 
[M09]  ing  in  equity  *upon  the  defendant,  notwithstanding  the 
non-insurance,  or  that  an  account  might  be  taken  of  the 
defendant's  debt,  and  for  an  injunction  against  proceedings  at 
law. 

The  cause  coming  on  for  hearing  upon  the  bill  and  the  evU 
dence  taken  in  the  cause,  the  court  made  the  order  appealed 
from,  viz.,  that  the  plaintiff  should  be  at  liberty  within  ten  da3rs 
to  amend  the  bill  by  making  expressly  such  case  if  any  as  he 
had  for  relief  on  the  ground,  or  in  consequence  of  such  agree- 
ment, promise,  or  understanding,  if  any,  as  there  was  on  the 
part  of  the  plaintiff  and  defendant  or  either  of  them,  that  the 
debt  due  fix)m  the  plaintiff  to  the  defendant  at  the  time  of  the 
resolutions  in  the  pleadings  mentioned  should  be  paid  in  full  by 
the  plaintiff,  notwithstanding  such  resolutions,  and  notwith- 
standing such  release ;  but  the  plaintiff  was  not  to  extend  or 
vary  the  prayer  of  the  bill. 

What  equities  might  arise  from  the  fact  of  such  an  agreement 
having  been  made,  it  is  not  material  to  consider,  as  it  is  certain 
that  no  such  case  was  made  by  the  bill ;  for  the  bill  was  to  en- 
force the  provisions  of  the  deed  against  the  defendant,  uotwith- 
standing  the  omission  to  insure  by  the  plaintiff,  upon  certain 
conduct  imputed  to  him,  but  not  upon  the  ground  of  any  under- 
stood agreement  between  the  plaintiff  and  defendant  The  or- 
der, in  fact,  proves  that  the  case  so  to  be  made  by  amendment 
was  a  new  case.[lj 


[I]  After  publication  of  depoutions,  and  the  canaa  aet  down  for  hearing,  it 
held  the  origioal  bill  coold  not  be  amended  by  making  new  partiea  or  charging  a  new 
UeL    PUatant  t.  Logan,  4  Hen.  dc.  Monf.  4S9.    In  Verplafd  ▼.  The  Jfercin|f»2« 
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The  evils  which  must  necessarily  attend  making  a  new  case 
after  the  cause  has  been  brought  on  for  hearing,  are  so  obvious 
that  it  cannot  be  necessary  to  enumerate  them,  and  I  have  fre* 
quently  of  late  taken  occasion  to  express  my  opinion  of  any  re- 
laxation of  the  practice  in  that  respect  The  rules  which  regu- 
late pleading  and  the  conduct  of  a  cause,  and  particu- 
larly the  taking  *of  evidence,  are  framed  for  the  purpose  [*4]0] 
as  far  as  as  possible  of  enabling  both  parties  to  bring 
their  case  fairly  and  fully  before  the  court,  and  to  guard  against 
those  dangers,  particularly  with  respect  to  evidence,  which  the 
mode  of  proceeding  in  equity  is  too  much  calculated  to  produce. 
These  objects  would  be  defeated  and  these  guards  become  in- 
operative if  a  new  case  were  permitted  to  be  made  at  the  hear- 
ing ;  and  such  an  order  as  this  has  the  additional  objection,  that 
holds  out  a  kind  of  promise  to  the  plaintiff^  that  if  he  can  make 
out  such  a  case  as  the  order  suggests,  the  court  will  grant  him 
relief.  It  is  true  that  the  order  prohibits  the  plaintiff  from  going 
into  any  evidence  without  leave  of  the  court ;  but  if  he  has  al- 
ready, and  before  any  such  case  was  made,  given  evidence  upon 
which  he  can  rely  to  support  it  when  made,  such  evidence  must 
have  been  given  improperly,  there  being  no  matter  in  issue  to 
which  it  could  apply ;  and  the  defendant  who  for  that  reason 
was  not  bound,  and  could  not  be  expected,  to  answer  it,  is  now 
witli  full  knowledge  of  his  adversary's  evidence  to  do  what  he 
can  to  contradict  it — a  course  contrary  to  all  the  rules  of  courts 
of  equity,  whatever  may  be  the  merits  or  demerits  of  such  rules. 

It  is  not,  however,  from  any  opinion  of  my  own  as  to  the  evils 

Jnnranee  Co.,  4  Edw.  V.  C.  R.  46,  it  was  held,  that  amendments  can  only  be 
granted  when  the  bill  is  defective  in  parties,  or  on  the  prayer  for  relief,  or  in  the 
emission  or  mistake  of  a  fact  or  circnmstanee  connected  with  the  substance,  but  not 
farming  the  substance  itself,  nor  repugnant  thereto.  See  also  Ljfon  ▼.  Tallmadge, 
1  John.  Ch.  R.  164.  Shephard  t.  MerrUl,  3  John.  Ch.  R  433.  Where  a  bill  had 
been  filed  for  a  particular  purpo«e  and  had  been  sworn  to  for  the  purpose  of  obtaining 
an  injunction,  which  injunction  has  been  disMrfved  upon  the  comiog  in  of  the  answer, 
denying  the  whole  equity  of  the  bill,  the  Chancellor  refused  to  allow  an  amendment, 
the  eflbet  of  which  would  have  been  to  have  changed  the  whole  character  of  the 
litigation.  Uoyde  t.  Brewster,  4  Paige,  538.  In  Thome  et  al  v.  Oermondf  4 
John  Ch  R.  363,  Chancellor  Kent  held,  that  if  a  witness  has  been  examined,  the 
pleadmf  cannot  be  altered  or  amended,  nnless  under  special  circnmstanoes,  or  in  con* 
of  some  Bobsequent  event  unless  it  be  for  the  sole  purpose  of  adding  paitisii 
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likely  to  arise  from  the  permission  giTen  by  the  order  appealed 
fiom,  that  I  feel  it  impossible  to  sanction  it.  It  is  a  question  of 
{Nractice  and  a  case  of  discretion ;  and  I  have  made  these  ob. 
aervations  only  for  the  purpose  of  showing  the  grounds  npoa 
which  I  decline  to  relax  the  practice  upon  this  subject,  by  which 
I  mean  the  existing  practice  ;  for  I  am  aware  that  there  are  in- 
stances, particularly  in  former  times,  of  great  latitude  having 
been  allowed  as  to  amending  bills,  and  it  is  and  must  be  a  mat- 
ter of  discretion ;  but  that  discretion  ought  to  be  regu- 
[Ml  1]  lated  by  what  has  been  found  *most  secure  for  and  ben- 
eficial to  the  suitor.  I,  therefore,  for  this  purpose  look 
to  the  case  of  Ptdk  v.  Clinton,{a)  in  which  the  question  was 
much  considered  by  Sir  W.  Grant  I  have  no  disposition  to  go 
beyond  that  case,  or  to  depart  from  the  nde  as  th^re  laid  down. 
The  case  made  by  the  bill  was,  as  to  the  existing  defendants, 
complete,  and  required  no  alteraticxi ;  and  if  the  bill  had  prayed 
only  general  relief,  what  the  court  thought  the  plaintiff  entitled 
to  might  have  been  decreed ;  but  the  bill  prayed  specific  relief, 
to  which  the  court  thought  him  not  entitled,  and  the  praying 
of  which  prevented  the  court  from  assisting  him  under  the 
general  relief.  The  court  therefore  permitted  him  to  amend  by 
praying  the  relief  to  which  the  court  thought  him  entitled. 
There  was  no  new  case  made,  no  new  matter  put  in  issue,  no 
new  evidence,  and  therefore  none  of  the  objections  to  which  I 
have  before  alluded.  It  is  therefore  no  authority  for  the  order 
complained  of ;  but  the  grounds  upon  which  Sir  W.  Grant  put 
his  order  are  conclusive  against  it,  for  he  says,  "  To  the  extent 
of  allowing  you  to  alter  the  prayer,  I  have  no  objection,  but  I 
can  find  no  authority  for  amending  the  bill  generally;"  and 
again :  "  I  was  disposed  to  permit  the  plaintiff  to  vary  his 
prayer,  not  extending  it  to  any  variation  in  the  body  of  the  bill 
further  than  he  might  upon  the  mere  permission  to  add  a  party." 
In  the  present  instance  a  new  case  is  permitted  to  be  made  in 
the  body  of  the  bill,  but  no  variation  in  the  prayer. 

Cases  of  permission  to  amend  by  adding  parties  have  no  ap- 
plication to  the  present.    Such  amendments  necessarily  follow- 


(a)  19  Vei.  69. 
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ed  the  adoption  of  the  rule  not  to  dismiss  a  bill  for  want 
of  parties.  Such  statements  as  might  be  ^necessary  to  [*412] 
show  them  proper  parties,  or,  as  in  some  cases,  to  show- 
why  proper  parties  could  not  be  made  d^endants,  were  indis- 
pensable ;  but  the  suit,  as  against  the  former  defendant,  remained 
jost  as  it  was,  so  that  the  practice  was  not  open  to  any  of  the 
objections  inseparable  from  maJcing  a  new  case  against  existing 
defendants.  Similar  observations  apply  to  a  case  of  Magdalen 
Cdttege  T.  Sibihrap,{a)  in  1826,  when  leave  was  given  to  amend 
a  bill  by  making  it  an  information  and  bill,  or  information  only. 
There  may,  perhaps,  be  other  objections  to  the  order,  but  it  does 
not  assist  the  appellant's  case. 

I  think  the  order  appealed  from,  if  affirmed,  might  lead  to  the 
introduction  of  a  dangerous  practice.  I  must  therefore  discharge 
that  order. 


*Lacey  t?.  Ingle.  [*413] 

1847:N«v.l7. 

A.  haviDg  mortgsfMl  an  csUto  to  B.  and  C.  in  snoceMon,  agiMd  to  tell  it  to  D.  fi«o 
from  incnmbmncefl :  port  of  the  porchase-monoy  was  to  be  paid  down,  and  the 
net  on  the  completion  of  the  purchase.  Daring  the  investigation  of  the  title,  A. 
iadoced  D.,  who  was  ignorant  of  the  mortgages,  to  make  farther  payments  on  ae- 
cosnt  of  the  porchase-money,  and  having  also  raised  a  farther  snm  tnm  E.  on  tho 
flocarity  of  his  contract,  withoni  giving  him  notice  of  C's  mortgage,  heoame  in- 
solvent and  absconded.  A.  therenpon,  with  notice  of  all  that  happened,  paid  off 
C  's  mortgage  out  of  the  balance  of  the  purchase-money  remaining  due,  and  £., 
to  oeeare  himself,  took  an  assignment  of  B.*s  mortgage.  But  the  balance  of  pur* 
chase-money  not  being  sufficient  to  pay  both  E.'s  charge  and  what  E.  had  paid  to 
D.»  Beld,  reveraing  the  judgment  below,  that  E.  was  not  entitled  to  tack  hb  se- 
eority  to  B.*s  mortgage,  first,  because,  his  security  was  not  a  security  on  the  estato 
bot  naly  on  the  purchase-money :  and,  secondly,  although  E.  at  the  time  he  ad- 
vanced his  money  had  no  notice  of  any  particular  incumbrance,  on  the  estate  ez- 
ecpt  fi.*s,  he  knew  that  he  was  dealing  for  a  supposed  balance  out  of  which  D., 
having  oontractod  for  the  estate  free  from  incumbrances,  would  be  entitled  to  pay 
cff  any  incomfafmnoes  to  which  the  estate  might  be  found  to  be  suligeet,  and  thera- 
kn  the  equities  of  D.  and  E.  were  not  equal. 


(a)  !  Rubs.  154.    See  po$tt  Bellamy  v.  Sahint* 
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On  the  21st  April  1842,  Mrs.  Lacey  (the  plaintiff)  agreed  with 
Henry  Rogers  for  the  purchase  of  an  estate,  which  he  had 
bought  on  the  2d  of  January  in  the  same  year  and  of  which  he 
was  then  in  possession,  for  the  sum  of  6,2002.  of  which  10402. 
was  to  be  paid  down,  and  the  residue  on  the  completion  of  the 
purchase.  The  10401.  was  duly  paid  and  abstracts  of  title  were 
delivered,  from  which  it  appeared  that  the  pro^rty  had  been 
acquired  by  Rogers  under  four  distinct  purchases ;  the  largest 
of  which,  consisting  of  about  266  acres,  had  alone  been  com- 
pleted and  paid  for.  Under  these  circumstances  it  was  agreed, 
that  the  purchase  monies  due  from  Rogers  to  the  several  parties 
from  whom  he  had  purchased  the  three  other  poitions  of  the  es- 
tate, and  amoimting  respectively  to  the  sums  of  294/.,  550/.,  and 
350/.  should  be  paid  to  them  out  of  the  balance  of  the  plaintiff's 
purchase-money  remaining  unpaid ;  and  that  she  should  have 
separate  conveyances  direct  from  those  parties.  The  abstracts 
were  approved  in  the  month  of  October,  but  some  delay  occurred 
in  verifying  them,  Rogers  representing  that  the  deeds  relating  to 

the  266  acres  were  in  the  custody  of  a  third  party,  from 
[*414]    *whom  he  had  only  a  covenant  to  produce  them.    In 

the  meantime,  and  on  the  28th  October,  he  applied  to 
the  plaintiff  to  advance  him  a  further  sum  on  account  of  the 
purchase-money,  which  she  accordingly  did,  to  the  amount  of 
350/.  A  few  days  afterwards  she  paid  to  one  of  the  impaid 
vendors  550/.,  the  amount  of  his  purchase-money,  pursuant  to 
the  agreement  above-mentioned  ;  and  she  was,  about  the  same 
time,  let  into  possession  of  the  whole  estate,  the  subject  of  her 
own  purchase,  without  prejudice  to  any  objections  to  the  title. 

On  the  28th  November,  the  plaintiff's  solicitor  having  been 
informed  that  the  title  deeds  relating  to  the  266  acres  were  in 
the  possession  of  Messrs.  Foster  and  Sons,  solicitors  at  Cambridge, 
he  attended  at  their  office  for  the  purpose  of  examining  them 
with  the  abstract,  when  he  was  informed  by  the  Messrs.  Foster, 
that  Rogers  had,  on  the  8th  of  January  1842,  executed  a  legal 
mortgage,  in  fee,  of  those  premises  to  one  Brewn,  a  client  of 
theirs,  for  securing  1500/.,  and  that  by  an  indenture  of  the  21st 
of  April  1842,  he  had  assigned  the  benefit  of  his  contract  with 
the  plaintiff  to  the  defendant  Ingle,  Who  was  also  a  client  of 
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theirs,  to  secure  the  sum  of  8002.  then  advanced  to  him  by  Ingle : 
and  that  it  was  upon  that  occasion  agreed  that  the  title-deeds, 
which  were  already  in  the  hands  of  tlie  Messrs.  Foster  as  soli- 
citors for  Brown,  should  as  between  Rogers  and  Ingle,  be  con- 
sidered as  remaining  in  their  hands  as  a  security  for  the  800/. 
advanced  by  Ingle.  Two  days  after  the  discovery  of  these  in- 
cumbrances Rogers  absconded,  and  a  fiat  in  bankruptcy  issued 
against  him,  under  which  he  was  declared  a  bankrupt. 

On  the  20th  of  December  following,  the  plaintiff  received  a 
notice  from  one  Wilkinson  to  the  effect  that  Rogers  had  on  the 
2Sth  of  January  1842,  executed  to  him  an  equitable 
mortgage  in  fee  of  the  266  acres,  'accompanied  by  a  de-  [*415] 
posit  of  his  own  purchase  deed  thereof,  and  a  document 
purporting  to  be  an  abstract  of  the  title  thereto,  to  secure  the 
snm  of  2000/. ;  and  that  that  sum  with  interest  still  remained 
due. 

On  inquiry  it  appeared  that  the  deed  so  deposited  with  Wil- 
kinson, was,  in  fact,  a  forged  duplicate  of  Rogers'  real  purchase 
deed,  which  had  been  previously  deposited,  along  with  the  other 
title  deeds,  in  the  hands  of  Messrs.  Foster  on  the  occasion  of 
Brown's  mortgage,  and  that  Wilkinson  had  no  notice  of  that 
mortgage  when  he  advanced  the  £2000,  and  took  his  own  secu- 
rity. 

In  the  course  of  the  year  1843  Wilkinson  instituted  a  suit  to 
enforce  that  security,  which  the  present  plaintiff  compromised 
on  the  11th  of  December,  1843,  by  the  payment  to  Wilkinson 
of  £1500  in  full  satisfaction  of  his  claim  for  principal  and  inter- 
est ;  and  thereupon  by  an  indenture  of  that  date,  which  recited 
that  the  plaintiff  was  desirous  that  the  said  sum  of  £2000  and 
interest  should  be  kept  alive  as  a  subsisting  charge  or  lien  upon 
the  premises  for  her  benefit  as  against  all  other  persons  having 
or  claiming  any  charge  or  lien  thereupon,  the  said  sum  of  £2000 
and  interest,  and  Wilkinson's  security  for  the  same  were  assigned 
to  one  Partridge  as  trustee  for  the  plaintiff. 

The  £1500  so  paid  to  Wilkinson,  together  with  the  sums  pre- 
viously paid,  or  agreed  to  be  paid,  on  account  of  the  purchase- 
money,  and  the  £1500  due  on  Brown's  mortgage  considerably 
exceeded  the  gross  sum  payable  by  the  plaintiff  under  hfir , 
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agreement,  and  therefore  left  nothing  for  the  payment  of  the 
£800  advanced  by  the  defendant  on  the  security  of  the  21sC  of 
April.  But  he  having  on  the  2d  of  June  1843,  paid  off  Biown, 
and  taken  an  assignment  of  his  mortgage  ;  insisted  that  he  had 
a  right  to  tack  his  debt  of  £800  to  that  mortgage, 
[*416]  ""and  that  the  plaintiff  was  not  entitled  to  redeem  the  lat- 
ter without  paying  the  former  also.  It  was  to  determine 
that  question  that  this  suit  was  instituted,  praying  redemption 
of  the  mortgage  without  payment  of  the  £800. 

It  was  admitted  in  the  cause,  that  neither  the  plaintiff  nor  her 
solicitor  had  any  notice  of  Brown's  mortgage  or  of  the  defen- 
dant's security  until  the  28th  of  November  1842 ;  or  of  Wilkin- 
son's security  until  the  10th  of  December  1842. 

Vice-chancellor  Knight  Bruce,  before  whom  the  cause  was 
heard,  having  decided  in  favor  of  the  defendant's  right  to  tack, 
the  plaintiff  appealed. 

As  the  ai^ument  turned  chiejfly  upon  the  effect  of  the  indeu- 
ture  of  the  2d  of  July  1842,  the  defendant's  original  security,  it 
is  necessary  to  set  forth  a  short  abstract  of  its  provisions. — After 
reciting  Roger's  contract  with  the  plaintiff  as  one  by  which  £200 
only  out  of  the  £6200  was  to  be  paid  down,  and  the  remainder 
on  the  completion  of  the  purchase,  and  that  Rogers  having  oc- 
casion for  the  loan  of  £800  had  requested  the  defendant  to  lend 
him  the  same,  which  he  had  agreed  to  do  upon  having  the  re- 
payment thereof,  with  interest,  secured  by  an  assignment  of  the 
monies  to  arise  from  the  sale  of  the  premises  comprised  in  the 
before  recited  contract  in  manner  thereinafter  contained ;  It  was 
witnessed,  that  in  consideration  of  the  sum  of  £800  then  paid 
to  Rogers  by  Ingle,  Rogers  did  grant,  bargain,  sell,  and  assign 
unto  Ingle,  his  executors,  &c.,  all  the  sum  of  £5000  so  agreed  to 
be  paid  to  Rogers,  as  the  balance  of  the  price  for  the  said  prem- 
ises contracted  to  be  sold  by  the  before  recited  agreement,  and 
all  and  every  other  sum  and  sums  of  money,  rents,  profits  and 
interests,  which  should  become  due  and  payable  to  Rog- 
[*417]  ers  under  the  same  agreement,  and  all  right,  *title,  6cc., 
both  at  law  and  in  equity,  of  Rogers,  of,  in,  and  to  the 
said  sum  of  £5000,  and  all  other  the  said  sum  and  sums  of 
money,  interest,  and  premises  aforesaid,  or  any  part  thereof,  and 
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also  the  said  agreement  itself;  To  have,  hold,  receive,  and  enjoy 
the  said  sum  of  £5000,  and  all  and  singular  other  the  premises 
therehy  assigned,  unto  Ingle,  his  executors,  &c.,  as  his  and  their 
absolute  property,  with  the  usual  powers  to  Ingle  to  use  the 
name  of  Rogers  in  enforcing  the  said  agreement,  and  recovering 
payment  of  the  said  sum  of  £5000,  the  balance  of  the  said  pur- 
chase money.  Then  followed  the  trusts  on  which  Ingle  was  to 
hold  the  money  when  recovered,  which  were,  to  repay  himself 
the  £800,  with  interest,  and  to  pay  the  surplus  to  Rogers,  his 
executors,  &c.  And  after  the  usual  covenants  for  title,  there 
was  this  proviso  and  covenant :  that,  in  the  event  of  the  before 
recited  o^reement  for  sale  not  being  carried  into  effect,  in  conse- 
quence of  any  deficiency  or  imperfection  of  title  to  the  premises, 
Rogers,  his  heirs,  or  assigns,  would,  at  the  request  of  Ingle,  his 
executors,  &c.,  but  at  his  own  cost,  make  and  execute  a  good, 
valid,  and  effectual  mortgage  of  the  said  hereditaments,  for  secu- 
ring to  Ingle,  his  executors,  &c.,  the  repayment  of  the  £800  and 
interest,  subject  nevertheless  to  the  mortgage  of  Brown  for  secu- 
ring the  sum  of  £1500  and  interest,  so  for  as  the  same  affected 
the  hereditaments  comprised  in  the  said  agreement. 

Mr*  Russell  and  Mr.  ChandUss  for  the  appellant,  Mr.  Wigram^ 
Mr.  JBacon,  and  Mr.  Prwr  for  the  respondent. 

On  behalf  of  the  appellant,  it  was  insisted  that  the  effect  of 
the  deed  of  the  2nd  of  July  was,  in  the  event  which  had 
happened,  viz*  the  completion  of  the  'plaintiff's  purchase,  [*41 8] 
only  to  give  the  defendant  a  security  for  the  £800  on 
the  purchase-money  and  not  upon  the  estate,  and,  therefore,  that 
the  legal  estate,  which  he  had  acquired  by  assignment  from 
Brown,  would  not  protect  him  against  the  priority  of  Wilkin- 
son's mortgage :  for,  that  the  doctrine  which  entitled  a  subseqnent 
equitable  incumbrancer  to  exclude  a  prior  one,  by  getting  in  an 
outstanding  legal  estate,  applied  only  where  such  subsequent  in- 
cumbrancer had  originally  advanced  his  money  on  the  security 
of  the  land  itself.  Ex  parte  Knott  \{a)  and  that  the  possession 
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of  the  title-deeds  would  not  give  the  defendant  in  this  case  a  better 
right  than  the  deed  itself ;  first,  because  the  delivering  of  title- 
deeds  would  not  constitute  an  equitable  mortgage,  if  accompa* 
nied  by  a  written  contract  purporting  to  create  a  different  kind 
of  security ;  and,  secondly,  because  the  defendant,  having  ex- 
press notice  of  the  plaintiff's  purchase  when  he  advanced  his 
money,  must  have  known  that  Rogers  had  no  power  to  mort- 
gage the  estate,  except  on  the  contingency  of  that  purchase  go* 
ing  off ;  and  the  provision  of  the  deed  itself  showed  that  such 
was,  in  fact,  the  understanding  of  the  parties. 

On  the  other  hand,  it  was  contended  that  a  security  upon  the 
purchase-money,  for  an  estate  contracted  to  be  sold,  was  a  secu- 
rity on  the  vendor's  lien  upon  the  estate  which  was  incident  to 
such  contract,  and,  therefore,  in  effect,  a  security  upon  the  estate 
itself;  and  it  was  also  observed  that  the  plaintiff  had  been  guilty 
of  culpable  negligence  in  advancing  so  large  an  amount  of  the 
purchase*money,  as  she  had  done  in  this  case,  before  she  had 
verified  the  abstract  by  an  examination  of  the  deeds,  which 
would  have  led  her  to  the  discovery  of  the  frauds  practised  by 

the  vendor,  and  of  the  defendant's  charge,  as  well  as  of 
[•419]    the  other  incumbrances  on  the  estate.    To  •which  it  was 

replied  that  the  defendant  had  been  equally  negligent  in 
not  giving  immediate  notice  of  his  security  to  the  plaintiff. 

The  Lord  Chancellor,  in  the  course  of  the  argument,  re- 
peatedly observed,  that  the  respondent  had  to  make  out  no  less 
a  proposition  than  this,  that  a  vendor's  lien  for  the  purchase^ 
money  could  be  used  to  exclude  a  previous  incumbrancer  on  the 
estate. 

The  Lord  Chancellor. — ^The  decree  appealed  fromdeclaies 
that  Wilkinson's  charge  of  28th  of  January,  18^  is  to  be  post- 
poned to,  and  considered  as  a  later  chaise  on  the  estate  than  the 
charge  of  £800,  secured  to  the  defendant  by  the  deed  of  the  2d 
of  July  1842 ;  which  is  not  an  accurate  exposition  of  the  princi- 
ple of  tacking  upon  which  the  decree  is  founded :  but  in  effect 
it  declares  that  the  defendant,  having  got  in  Brown's  mortgage, 
the  first  in  date,  is  entitled  to  resist  redemption  of  that  mortgage, 
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except  upon  payment  of  what  he  himself  advanced  under  the 
agreement  of  the  3d  of  July  1842,  or,  in  other  words,  that  he  is 
entitled  to  tack  this  debt  to  Brown's  mortgage. 

I  do  not  concur  in  this  opinion  and  declaration.  A  party 
claiming  to  tack  must,  as  against  the  party  against  whom  the 
tack  is  to  operate,  have  advanced  his  money  upon  the  credit  of 
the  land.  Secondly,  he  must,  except  as  to  time,  have  an  equal 
equity ;  and,  thirdly,  which  follows  from  the  last,  he  must  have 
advanced  his  money  without  notice  of  the  other's  claim.  It  ap- 
pears to  me  that  all  these  requisites  are  wanting  in  this  case. 
Brown's  mortgage  was  a  strictly  regular,  legal  mortgage.  Wil- 
kinson's was  a  good  equitable  charge,  ahhough  a  gross  fiaud 
was  practised  upon  him  in  the  concealment  of  Brown's  mort- 
gage. On  the  21st  of  April  1842,  the  agreement  was 
signed,  by  which  'Rogers,  though  he  concealed  the  exis-  [*420] 
tence  of  these  mortgages,  agreed  to  sell  to  the  plaintiff, 
free  from  aU  incumbrances,  the  lands  so  mortgaged  and  charged, 
and  other  lands,  and  he  agreed  to  get  in,  at  his  own  expense,  all 
legal  and  equitable  estates  whatsoever.  It  appeared  that  Rogers 
had  contracted  for  the  purchase  of  part  of  the  land  so  agreed  to 
be  sold  to  the  plaintiff,  but  had  neither  obtained  the  purchase- 
money  nor  obtained  a  conveyance. 

There  can  be  no  doubt  as  to  the  right  of  the  plaintiff,  as 
against  Rogers,  in  this  state  of  circumstances.  She  was  entitled 
to  call  upon  him  to  convey  the  estate  free  from  all  incumbrances, 
or  to  deduct  the  amount  from  the  purchase-money ;  and  in  the 
same  manner  she  was  entitled  to  apply  a  sufficient  portion  of 
the  purchase-money  in  paying  the  consideration  for  those  parts 
of  the  estate  which  Rogers  had  only  agreed  to  purchase  ;  and 
that  is  the  position  in  which  she  now  stands:  for  having  made 
these  last  payments,  and  bought  up  Wilkinson's  claim,  and  de- 
ducting the  amount  of  Brown's  claim,  she  is  seekmg  to  redeem 
diat  mortgage ;  and,  but  for  the  defendant's  claim  under  the 
agreement  of  the  2d  of  July  1842,  no  question  could  be  raised  as 
to  her  right. 

But  the  defendant  says,  that  by  that  agreement  he  obtained 
such  an  equitable  charge  upon  the  estate,  that  he  is  entitled  to 
tack  it  tQ  Brown's  mortgage,  since  got  in  by  him,  and  so  to  call 
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upon  the  plaintiff  to  pay  both.  That  agreement  begins  by 
citing  the  plaintiff's  agreement  of  puichaae  of  2lst  of  April  1842^ 
and  that  it  had  not  been  completed,  and  that  the  defendant  Ingle 
had  agreed  to  advance  £800  to  Rogers,  upon  having  the  le-pay- 
ment  thereof,  with  interest,  secured  by  an  ass^raent  of  ibe 

monies  to  arise  from  the  sale  of  the  premises  comprised 
[*42l]    in  that  contract :  *and  thereupon  Rogers  assigns  such 

purrhase  monies,  so  agreed  to  be  paid  to  the  plaintiff  to 
Rogers  as  the  balance  of  the  price  or  consideration  for  the  said 
premises  so  agreed  to  be  sold  to  the  plaintiff,  and  all  other  anms 
which  might  become  due  to  him  under  the  said  agreement,  with 
liberty  to  use  Roger's  name  to  enforce  the  agreement,  and  com- 
pel payment  of  the  money ;  and  he  was  to  hold  the  monies  so 
to  be  received,  upon  trust  to  redeem  Brown's  mortgage,  to  pay 
himself  the  £800,  and  to  pay  the  balance  to  Rogers ;  and  Rog* 
ers  covenanted,  that  in  case  the  agreement  for  sale  to  the  plaintiff 
should  not  be  carried  into  effect,  in  consequence  of  any  de6cieney 
of  the  title,  he  would  make  and  execute  a  good  and  effectual 
mortgage  of  the  premises  comprised  in  the  said  agreement,  for 
securing  to  the  defendant  the  £800  and  interest,  bat  subject  to 
Brown's  mortgage. 

It  is  quite  clear,  that  in  the  event  which  has  happened.  €i  the 
plaintiff's  piuchase  being  carried  into  effect,  the  defendant  did 
not  lend  his  £800  upon  the  security  of  the  land.  In  that  event 
he  looked  to  the  purchase-money  only ;  and  so  the  deed  ex- 
presses it,  and  so  it  must  have  been :  for  the  recited  agreement 
with  the  plaintiff  showed  him  that  Rogers  would  in  that  event 
have  no  interest  in  the  land.  But  if  the  money  was  not  ad- 
vanced upon  the  credit  of  the  land,  no  case  of  tacking  can  arise. 
This  is  strongly  exemplified  in  the  case  put  in  Brace  v.  Duke 
of  Marlborough,{a)  and  adopted  by  Lord  Eldon  in  Ex  parte 
Knoiij{b)  '<  A  mere  judgment  creditor,  though  he  deals  originally 
for  a  lien,  does  not  get  an  estate  originally  in  the  land ;  he  has 
neither  jus  in  re,  nor  jtis  ad  rem :  but  if  there  be  once  a  credi- 
tor by  mortgage,  and  he  afterwards  advances  money  upon  a 
judgment,  the  court   will   intend   that  he  makes   that  ad- 

(f)  9  P.  W.491.  ijk)  11  y«iL  617. 
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Tance  meaning  to  take  *a  security  upon  the  land  for  [*422J 
both,  and  he  may  tack ;  but  if  he  remains  a  mere  judg- 
ment creditor,  the  court  says  he  does  not  deal  upon  the  faith  of 
the  land  in  this,  sense,  that  he  does  not  contract  for  an  interest 
in  the  land  and  therefore  is  entitled  only,  as  a  judgment  credi* 
tor,  to  an  elegit,  and  he  cannot  tack."  How  much  stronger  is 
that  case  than  the  present,  in  which  the  defendant  not  only  did 
sot  deal  upon  the  faith  of  the  land,  or  contract  for  any  interest 
in  it,  bat,  as  appears  upon  the  face  of  his  contract,  relied  upon 
and  advanced  his  money  upon  the  faith  of,  a  fund,  which  could 
only  arise  and  have  existence  upon  the  supposition  that  the  party 
to  whom  he  advanced  the  money  would  not  have,  and  at  that 
time  bad  not,  any  interest  in  the  land. 

The  Yice-Chancellor  has  reasoned  this  case  as  if  the  contest 
had  been  between  Wilkinson  and  the  defendant.  I  think  it 
quite  unnecessary  to  follow  that  reasoning,  becatise  it  is  not  in 
my  oiHuion,  foimded  upon  a  correct  view  of  the  different  inter- 
ests. The  plaintiff  has  indeed  taken  an  assignment  of  Wilkin* 
son's  charge,  and  cannot  be  prejudiced  by  having  so  done ;  but 
I  do  not  think  that  such  assignment  improved  her  position  be* 
yond  what  it  would  have  been  if  fdie  had  merely  paid  his  charge 
OQt(^  her  purchase-money.  The  real  question  is,  whether,  as 
against  the  defendant,  the  assignee  of  the  purchase-money,  she 
can  justify  the  application  of  part  of  it  in  payment  of  Wilkin- 
son's charge,  and  in  relieving  the  estate  purchased  by  her  frmn 
such  charge.  As  against  Rogers,  her  right  so  to  do  would  not 
be  disputed,  whatever  may  have  been  the  relative  position  of 
the  defendant  and  Wilkinson ;  and  I  cannot  understand  how  the 
defendant,  purchasing  of  Rogers  his  title  to  the  purchase-money, 
can  have  a  larger  right  than  the  assignor  had ;  and  this,  opens 
the  second  objection  to  the  principle  of  tacking  being  ap- 
plied to  this  case.  In  *Braee  v.  Duke  of  Marlhorougk^a)  [*423] 
the  Master  of  the  Rolls  said,  "  in  all  these  cases  it  must 
be  intended  that  the  puisne  mortgagee  when  he  lent  his  money 
had  no  notice  of  the  second  mortgage,  statute,  or  judgment ;  for 
that  is  the  sole  equity."    How  can  this  defendant  say  that  he 

ia)  9  P.  W.  40& 
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had  not  notice  of  d:ie  plaintiff's  right  to  apply  her  purchase-money 
in  paying  off  any  incumbrances  affecting  the  estate,  when  bis 
agreement  recites  the  plaintiff's  agreement  of  purchase  under 
which  that  right  arises  1    That  he  did  not  know  of  Wilkinson's 
charge  is  nothing,  as  he  had  notice  of  the  plaintifi^s  right  to  pay 
off  any  charge ;  and  it  is  against  that  equity  he  is  now  conten- 
ding.   He  was  dealing  for  a  supposed  balance  or  surplus,  but  he 
is  contending  for  Ihe  nominal  purchase-money  without  reference 
to  what  was  properly  to  be  deducted  from  it.    How  can  it  be 
said  that  in  this  case  the  equities  o'f  the  parties  are  equal? 
Look  at  their  contracts.    The  plaintiff  for  a  certain  sum  was  to 
have  the  estate  free  from  incumbrances :  what  she  has  paid  to 
the  vendor  and  to  some  incumbrancers,  and  is  prepared  to  pay 
to  others,  will  exhaust  the  whole  of  her  purchase-money.    But 
the  decree  says,  that  she  shall  not  have  the  estate  conveyed  to 
her,  free  from  the  incumbrances,  because  by  a  fraud  practised 
upon  the  defendant  by  Rogers  in  suppressing  some  of  these  in- 
cumbrances, and  thereby  leading  him  to  suppose  that  there 
would  be  a  surplus  of  the  purchase-money,  he  was  induced  to 
advance  a  sum  of  money  upon  the  faith  of  such  supposed  sur- 
plus.   The  plaintiff  was  no  party  to  this  fraud ;  and  why  are 
her  rights  to  be  affected  by  it  1    The  decree  deprives  the  plain- 
tiff of  what  she  contracted  for,  namely,  the  estate,  free  from  in- 
cumbrances, for  the  purchase-money  agreed  for,  but  gives  to  the 
defendant  what  he  never  contracted  for, — a  lien,  for  the  money  he 

advanced,  upon  the  land  in  the  hands  of  the  purchaser. 
f*424]        *The  defendant  has  gone  into  evidence  to  show  that, 

in  the  opinion  of  some  professional  gentlemen,  it  was 
improvident  for  the  plaintiff*  to  have  paid  so  much  on  accoimt  of 
the  purchase-money  before  the  state  of  the  title  had  been  ascer- 
tained. Such  payments  may  have  been  improvident,  and  might 
have  produced  injury  to  the  party  paying,  but  they  cannot  give 
any  right  to  the  defendant,  who  did  not  give  any  notice  of  his 
claim  until  after  all  the  voluntary  payments  had  been  made.  He 
taking  a  charge  upon  a  chose  in  action,  a  supposed  surplus  or 
balance,  and  taking  no  measures  to  ascertain  the  state  of  the  ac- 
count, nor  giving,  to  the  party  to  pay,  any  notice  of  his  claim, 
was  guilty  of  much  greater  neglect 
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The  defendant  also  makes  it  part  of  his  case  that,  at  the  time 
his  agreement  was  made,  the  title  deeds,  which  were  in  the  hands 
of  the  solicitor  for  Brown,  the  first  mortgagee,  were,  as  between 
Refers  and  the  defendant,  declared  to  be  held  for  the  defendant's 
security.  This  is  at  variance  with  the  agreement,  unless  it  be 
taken  to  refer  only  to  the  possible  event  of  plaintiff's  purchase 
not  being  completed,  and  in  that  sense  only  can  I  receive  such 
evidence ;  but  had  it  in  terms  applied  to  an  absolute  charge  up- 
on the  deeds,  the  defendant's  case  would  not  have  been  improv- 
ed, because  at  that  time  the  defendant  had  full  knowledge  of  the 
plaintiff's  agreement  and  piuchase,  and  that  the  deeds  were  her's 
and  not  Riser's. 

I  am  therefore  of  opinion  that  the  plaintiff  is  entitled  to  redeem 
Brown's  mortgage  upon  payment  only  of  what  is  due  upon  that 
security  ;  and  as  the  whole  of  this  litigation  has  arisen  from  the 
claim  of  the  defendant  to  tack  his  debt,  which  I  am  of  opinion  he 
18  not  entitled  to,  he  must  pay  the  costs  up  to  the  hearing,  includ- 
ing the  costs  of  the  hearing,  The  decree  must  be  varied  accord- 
ingly. 


*Brllamt  v.  Sabine.  [*425] 

1847:  Not.  8. 

SembU.  If  m  fraud  has  been  practbed  on  a  tenant  in  tail,  which  hM  been  carried  in- 
to effect  by  means  of  a  recovery,  and  the  tenant  in  tail  dies  without  issue  and  with- 
out confirming  the  transaction,  the  next  remainder  man  in  tail  may  maintain  a  bill 
to  set  it  aside.  Seettt.  If  the  recovery  were  sufibred  with  the  intention  of  barring 
the  entaily  and  the  fraud  applied  only  to  some  part  of  the  transaction  independent 
of  that  object. 

If  an  arrangement  between  two  parties  is,  on  general  principles,  fair  as  between 
them,  it  is  not  invalid  merely  because  it  may  have  been  concocted  and  brought  about 
by  a  third  party  with  a  fraudulent  intention  of  benefitting  himself. 

In  such  a  case,  so  far  as  regards  the  third  party,  the  whole  may  be  looked  upon  as 
one  transactioa,  in  order  to  judge  of  his  motives  and  to  put  a  constmction  upon  his 
acts :  but  as  regards  the  other  two,  who,  though  affected  by  one  part  of  the  trans- 
action, may  be  total  strangen  to  the  other  part,  it  is  not  only  not  necessary,  but 
it  would  be  unjust,  to  consider  every  part  of  the  transaction  affi»ct«d  by  objections 
which,  in  fact,  apply  only  to  particular  portions  of  it. 

GicumstaBces  to  be  taken  into  consideration  in  judging  of  the  (aimeas  of  an  arrange* 
■Mat  between  a  fother,  tenant  for  lile,  and  son,  tenant  in  tail,  for  barring  the  aotail. 
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Where  the  main  coneideratiou  moving  from  the  eon  was  an  undr^rtaking  to  pay  the 
father's  debts,  even  the  circumstance  of  several  of  the  most  important  items  being 
left  in  blank  was  held  insufficient  to  set  the  transaction  aside,  as  against  the  father, 
though  the  son  was  only  just  of  age  ;  as  a  family  arrangement  of  that  description 
cannot  be  supposed  to  have  depended  upon  any  very  exact  calcnlation  as  to  the 
amount  of  the  debts.  ^ 

Where  a  youug  man,  just  of  age,  was  imposed  upon  in  the  sale  of  an  estate,  Held 
that  his  heir  was  not  precluded  from  suing  to  set  the  sale  aside  by  the  circumstance 
of  the  party  defrauded  having  by  will  decreed  to  a  third  party  the  balance  of  pur* 
chase-mouey  remaining  due  at  his  death. 

The  principle  of  there  bemgno  equity  as  between  real  and  personal  representatives! 
has  no  reference  to  such  a  case ;  in  which  the  Court  proceeds  upon  the  ground  that, 
as  the  transaction  ought  never  to  have  taken  place,  the  rights  of  the  parties  are,  as 
far  as  possible,  to  be  placed  in  the  situation  in  which  they  would  have  stood  if  there 
had  never  been  any  such  transaction. 

An  agreement  between  a  father,  tenant  for  life,  and  an  eldest  son,  tenant  in  tail,  for 
certain  considerations,  to  bar  the  entail  and  convey  the  estates  to  the  son,  was  fol- 
lowed within  a  fortnight  by  the  sale  of  the  estate  by  the  son  to  the  solicitor  who 
had  acted  for  both  parties  in  the  agreement.  In  a  suit  after  the  death  of  the  son 
without  issue,  by  the  next  remainderman  in  tail,  who  was  also  heir  at  law  of  the 
son,  to  set  aside  both  transactions,  and  to  have  the  estates  resettled  to  the  former 
uses,  the  court  was  of  opinion  upon  the  evidence  that  both  transactions  were  but 
parts  of  one  scheme,  contrived  by  the  solicitor  for  his  own  benefit ;  but  being  also  of 
opinion  that  on  the  principle  of  family  arrangements,  the  agreement  between  the 
father  and  son  was  not  necessarily  an  unfair  one  in  itself,  the  Court  set  aside  the 
second  only,  and  dismissing  the  bill  as  to  the  first,  decreed  the  solicitor  to  convey  the 
estate  to  the  plaintiff  in  fee. 

On  a  bill  subsequently  filed  by  the  father  agunst  the  plamtiff in  the  fonner  suit,  com- 
plaining that  since  he  had  got  into  possession  of  the  estates  under  that  decree  he 
had  refused  to  perform  the  stipulations,  in  the  father's  favor,  of  the  first  agreement, 
and  praying  specific  performance  thereof;  the  Vice-chancellor  being  of  opinion,  at 
the  hearing,  that  the  plamtiff  had  no  equity  for  snch  relief,  but  that  he  had  a  right 
to  be  restored,  as  far  as  possible,  to  the  condition  in  which  he  stood  at  the  time  of 
that  agreement,  gave  him  leave  to  insert,  by  amendment,  an  alternative  prayer  for 
relief  of  that  kind ;  and  on  the  amended  record  directed  certain  inquiries  on  that  foot- 
ing, conceiving  that  such  decree  was  not  inconsistent  with  that  m  the  fonner  suit 
But,  on  appeal  by  the  plaintiff,  the  Lord  Chancellor  held  the  contrary,  and  that 
whether  the  present  plaintiff  was  or  was  not  entitled  originally  to  enforce  the  fiist 
agreement,  the  present  defendant,  by  taking  a  conveyance  of  the  estate  under  the 
former  decree,  had  waived  any  equity  he  might  have  had  to  resist  such  a  claim ;  and 
his  Lordship  made  a  decree  for  specific  performance,  at  the  same  time  disapproving 
of  the  order  for  amending  the  prayer  which  had  not  been  appealed  from. 

Observations  on  the  importance  of  confining  inquiries,  directed  by  a  decree,  strictly  to 
the  issue  raised  by  the  case  upon  the  pleadings. 

SiwAle.  If  a  fraud  has  been  practised  on  a  tenant  in  tail,  which  has  been  carried  into 
efieot  by  means  of  a  raoovary,  and  the  tenant  m  taU  dies  without  isnie  and 
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haTing  confirxned  the  tmuaction,  the  next  remaindennan  in  tail  may  mauitaia  a 
bill  to  set  it  aside. 

8eeu9.  If  the  recovery  were  suffered  with  the  intentioD  of  barring;  the  entail,  and  the 
fraud  applied  only  to  some  other  part  of  the  transaction  independent  of  that  object. 

If  an  amuigement  between  two  parties  is  on  general  principles  fair^  as  between  them 
it  is  not  inyalid,  merely  because  it  may  have  been  concocted  and  brought  about  by 
a  third  party  with  a  fraudulent  intention  of  benefitting  himself. 

Circumstauces  to  be  taken  into  cousideratiou  in  judging  of  the  fairness  of  an  arrange- 
ment between  a  father,  tenant  for  life  and  a  son  tenant  in  tail  for  barring  the  entail. 

In  the  yeai  1827  John  Bellamy  was  seised  in  fee  of  aii  estate 
at  Cheddington,  in  the  county  of  Dorset,  and  was  tenant 
for  life,  with  remainder  to  his  first  and  other  *sons  in  [*426] 
tail,  of  other  estates  in  the  same  county.  Edward  Bel- 
lamy, his  eldest  son,  was  then  living,  and  had  just  attained  twen- 
ty-one, and  being  a  young  man  of  dissipated  and  extravagant 
habits,  with  no  property  of  his  own  except  his  reversionary  in- 
terest in  the  entailed  estates,  and  his  father  having  mortgaged 
his  interest  in  both  the  estates  to  a  large  amount,  and  being  in 
great  pecuniary  embarrassment,  they  entered  into  an  agreement 
under  seal,  dated  the  8th  of  June,  1827,  by  which  it  was  agreed 
that  a  recovery  should  be  sufiTered  of  the  entailed  estates,  and 
that  those,  as  well  as  the  estate  at  Cheddington,  of  which  John 
Bellamy  was  seised  in  fee,  should  be  conveyed  to  Edward  in  fee, 
he  covenanting,  in  consideration  thereof,  to  pay  the  debts  due 
from  his  father  to  certain  persons  therein  named,  but  of  several 
of  which  the  amount  was  left  in  blank  ;  to  advance  a  sum  of  600/. 
for  the  use  of  the  family,  and  to  pay  certain  annuities  to  his  fa- 
ther and  mother,  and  his  brothers  and  sisters,  which  were  to  be  se- 
cured upon  the  estates ;  and  also  to  grant  to  his  father  a  lease  for 
sixty  years,  if  he  should  so  long  live,  of  a  portion  of  the  estates 
for  his  residence,  at  a  pepper-corn  rent. 

That  agreement  was  entered  into,  and  the  terms  of  it  negotia- 
ted between  the  parties,  by  the  instrumentality  of  Sabine,  who 
had  acted  as  the  solicitor  both  for  the  father  and  the  son 
in  other  transactions,  and  to  whom  the  'father  was  at  the  *[427] 
date  of  the  agreement  indebted,  for  professional  services 
and  advances  of  money,  to  the  amount  of  upwards  of  5000/.,  a 
small  part  of  which  only  was  secured  by  a  mortgage  of  his  life 
inteiesi  in  the  estates* 
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On  the  21  St  of  the  same  month  another  agreement  was  en- 
tered into  between  Edward  Bellamy  and  Sabine,  by  which  Sa- 
bine agreed  to  purchase  Edward's  interest  under  the  first  agree- 
ment, and  to  assume  the  liabilities  which  he  had  thereby  un- 
dertaken ;  the  consideration  for  such  purchase,  as  stated  in  the 
deed,  being  the  sum  of  641Z,  7^.,  therein  stated  to  be  paid  down 
but  which  was  in  fact  the  amount  of  a  debt  then  due  from  Ed- 
ward to  Sabine,  and  of  a  further  sum  of  3600/.,  to  be  secured 
or  paid  at  the  option  of  Sabine,  at  the  expiration  of  seven  years. 

FIRST  SUIT. 

In  pursuance  of  the  first  agreement  a  recovery  was  suffered 
by  John  and  Edward  Bellamy  in  Hilary  Term,  1828,  and  the 
estates  were  conveyed,  by  Edward's  direction,  to  Sabine,  pur- 
suant to  the  second  agreement.  In  the  month  of  August  follow- 
ing, Edward  Bellamy  died  without  issue,  having  by  his  will 
disposed  of  the  balance  of  purchase  money  due  to  him  under 
the  second  agreement,  and  leaving  his  next  brother,  Francis,  his 
heir-at-law,  who  being  also  the  person  who  but  for  the  recovery 
would  now  have  been  first  tenant  in  tail  in  remainder  of  the 
settled  estates,  filed  his  bill  against  Sabine,  John  Bellamy,  and 
certain  mortgagees  under  Sabine,  alleging  that  both  the  agree- 
ments were  but  parts  of  one  scheme,  which  had  been  concerted 
between  John  Bellamy  and  Sabine  for  the  purpose  of  defraud- 
ing Edward,  and  praying  that  they  might  both  be  set  aside,  and 
the  estates  reconveyed  by  Sabine  to  the  uses  to  which  they  stood 

limited  at  the  date  of  the  first  agreement. 
[*428]  *How  far  the  fraud  was  made  out  against  John  Bel- 
lamy and  Sabine  respectively,  by  the  contents  of  the  in- 
struments, and  the  other  circumstances  of  the  transactions,  as 
they  appeared  in  evidence,  will  be  seen  from  the  judgment  of 
the  Master  of  the  Rolls,  before  whom  the  cause  was  heard  in 
the  year  1835. 

The  Master  op  the  Rolls. — (Sir  C.  O.  Pepys.) — ^In  ihis 
case  I  have  not  had  die  least  doubt  as  to  the  plaintiff  being  en- 
tided  to  a  decree  against  the  defendant  Sabine,  but  I  have  had 
some  difficuhy  in  coming  to  a  conclusion  as  to  the  extent  to 
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which  the  decree  ought  to  go  as  it  affects  the  interests  of  the 
other  parties.  I  will  first  consider  the  case  as  it  affects  the  de* 
fendant  Sabine. 

It  appears  that  the  defendant  John  Bellamy,  the  plaintiff's 
father,  was  seised  in  fee  of  a  house  and  some  lands  at  Chedding* 
ton,  and  that  he  was  tenant  for  life  with  remainder  to  his  first 
and  other  sons  in  tail,  of  other  property  at  South  Perrott,  Bervill, 
and  Corscombe. 

John  Bellamy  had,  prior  to  the  year  1827,  become  greatly  in- 
Yolved,  and  had  mortgaged  his  life  estate,  and  also  the  Ched- 
dington  estate,  and  he  was  indebted  to  the  defendant  Sabine  to 
a  very  large  amount,  of  which  200/.  only  was  secured  by  mort- 
gage, and  that  upon  the  life  estate  in  Bervill;  besides  which 
there  was  a  bond  debt  of  600/.,  with  seven  years'  interest,  and 
debts  not  secured  upon  a  general  account  and  for  professional 
bills,  amounting  together,  according  to  the  defendant's  account, 
to  between  4500/.  and  5000/. ;  besides  which  there  was  due  to 
defendant  Sabine's  brother,  upon  bond  and  mortgage  of  the  life 
interest  in  South  Perrott,  2000/.  principal  and  340/.  in- 
terest. The  Cheddington  estate  ^appears  to  have  been  [*429] 
mortgaged  for  a  sum  bearing  a  large  proportion  to  its 
full  value :  1300/.  for  principal  and  195/.  for  interest  was  due 
upon  the  mortgage  of  that  estate  to  Miss  Deverest,  and  300/.  to 
Randall 

There  was,  therefore,  due  to  the  defendant  Sabine  and  his 
brother,  from  John  Bellamy  the  father,  above  8000/. ;  and  the 
whole  value  of  his  life  estate  was  estimated  by  the  defendant 
Sabine  at  only  5546/. ;  and  of  this  8000/.  3150/.  was  already 
charged  upon  the  life  estate,  leaving  only  2296/.  of  the  value  of 
the  life  estate,  and  the  equity  of  redemption  of  Cheddington,  to 
secure  the  balance  of  the  8000/.,  all  of  which  was  due  to  the 
defendant  Sabine.  It  was,  therefore,  obvious  that  John  Bellamy 
was  greatly  involved,  and  that  the  defendant  Sabine  had  no 
prospect  of  getting  from  him  some  thousands  of  what  he  claimed 
to  be  due.  Independently  of  these  sums,  John  Bellamy  was  in- 
debted to  other  persons  to  a  very  considerable  amount ;  under 
dieae  ciicumstances,  the  defendant  Sabine  seems  to  have  formed 


Qlj^  Of  CliANC^Y. 


1835^-D6ll8my  v.  Sabine. 


a  plan  of  making  the  inheritance  of  the  settled  estate  available 
for  the  payment  of  what  was  due  to  him. 

On  his  part  it  was  contended,  that  the  deed  of  8th  of  June, 
1827,  between  John  and  Edward  Bellamy,  which  bears  the  ap- 
pearance of  a  &mily  arrangement,  and  the  deed  of  21st  of  June, 
1827,  which  is  a  sale  of  the  property  in  question  to  the  defend- 
ant Sabine,  were  distinct  transactions.  I  cannot  believe  this  to 
be  so.  By  the  deed  of  the  8th  of  June,  1827,  Edward  Bellamy 
entered  into  a  covenant  with  his  father  to  pay  the  debts  claimed 
by  the  defendant  Sabine  and  his  brother ;  but  there  is  no  con- 
tract with  them,  and  they  did  not  thereby  obtain  any  security 
upon  the  inheritance,  or  claim  against  the  owners  of  it ; 
[*430]  indeed,  had  that  deed  stood  by  itself,  the  defendant  Sa- 
bine and  his  brother  would  have  been  in  a  much  worse 
situation  than  they  were  in  before,  the  effect  would  have  been 
to  deprive  their  debtor  of  the  whole  of  his  preperty  and  means 
of  payment,  without  substituting  any  security  in  its  place.  It 
is  impossible  to  attribute  any  such  intention  to  the  defendant 
Sabine.  Had  he  been  so  generously  disposed  as  to  sacrifice  his 
own  interest  and  that  of  his  brother,  and  the  other  creditors,  to 
the  object  of  making  a  proper  arrangement  between  the  father 
and  the  son,  would  he  have  advised  such  an  arrangement  as 
that  deed  contains  ?  He  had  for  his  client  a  tenant  for  life  in- 
volved greatly  beyond  the  value  of  his  life  estate,  and  a  tenant 
in  tail  in  remainder  not  long  of  age,  and  admitted  to  be  thought- 
less, dissipated,  and  extravagant.  By  that  deed  the  father  parts 
with  the  whole  of  his  property  to  the  son,  upon  his  covenant  to 
pay  his  debts,  not  even  charging  them  upon  the  inheritance,  and 
leaving  himself  personally  liable  to  them  all ;  and  the  son  is 
made  to  covenant  to  pay  siuns  of  money  exceeding  by  several 
thousand  pounds  the  value  of  the  property  he  was  purchasing, 
and  was  invested  with  the  dominion  over  the  inheritance,  from 
which  no  good  purpose  to  him  could  possibly  arise ;  but  if,  on 
the  other  hand,  the  defendant  Sabine  had  determined  to  make 
himself  owner  of  the  inheritance,  and  to  turn  the  debt  due,  or 
claimed  to  be  due,  to  him  to  the  best  possible  advantage,  by 
treating  it  as  part  of  the  purchase  money,  the  whole  arrange^ 
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ment  becomes  intelligible,  and  the  scheme  well  contrived  for 
that  purpose. 

It  appears  that  Edward  Bellamy,  the  eldest  son  of  John  Bel- 
lamy, and  first  tenant  in  tail  of  the  settled  estates,  attained 
twenty-one  in  August,  1826,  and  by  the  deed  dated  8th  of  June, 
1827,  to  which  John  Bellamy,. the  father  and  Edward 
are  the  only  parties,  it  is  recited  *that  John,  the  father,  [*43]] 
was  indebted  in  /.,  and  that  he  wanted  money  to 
pay  his  debts,  and  to  make  provision  for  his  wife  and  younger 
children  ;  and  John  thereby  agreed  to  sell  all  his  interest  in  the 
properties  in  question  to  Edward,  upon  consideration  of  having 
a  life  estate  granted  to  him  of  the  house  at  Cheddington,  and 
certain  lands  there,  and  of  an  imdertaking  by  Edward  to  pay  L 
[Here  followed  an  enumeration  of  the  mortgage  and  other  debta 
of  John  Bellamy  which  Edward  by  the  agreement  undertook  to 
pay,  including  amongst  others  the  following : — ^1 

"  Also  all  sums  due  to  the  defendant  Sabine  on  cash  account 
and  interest  to  6th  of  April,  not  exceeding  £ 

<'  Also  all  professional  chaises  as  steward  and  solicitor  due  to 
Sabine  to  6th  of  April,  not  exceeding  £ 

**  All  repairs  done  prior  to  6th  of  April.  Also  to  pay  £150  to 
John  Bellamy,  to  pay  simple  contract  debts.'' 

[His  Lordship  then  enumerated  the  annuities  and  other  sums 
which  Edward  was  to  pay  to  the  other  members  of  the  family 
and  continued.] 

The  sums  so  agreed  to  be  paid,  independently  of  the  annul- 
ties,  amounted,  with  interest,  to  about  £11,000,  to  which  being 
added  the  value  of  the  annuities,  and  of  the  life  interest  in  the 
bouse  and  lands  at  Cheddington  reserved  to  John  Bellamy,  ac- 
cording to  defendant  Sabine's  own  calculation  the  sum  of 
£15,727  is  produced  as  the  consideration  agreed  to  be  paid  by 
Edward  Bellamy  for  the  property  at  Cheddington  and  the  life 
interest  of  John  Bellamy  in  the  settled  property.  Of  the  value 
of  the  fee  simple  of  the  whole  of  the  estates  there  is  no  evidence 
to  enable  me  to  come  to  any  satisfactory  conclusion.  In  exhibit 
M.  the  defendant  Sabine  states  it  at  £15,150  but  this  is  evidently 
understated  to  justify  his  purcha.se  of  Edward ;  and  for 
the  same  purpose  *he  brings  witnesses  to  prove  the  va-    [M32] 
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lue  to  be  from  twelve  to  £14,000.  To  this  little  attention  is  to 
be  paid,  and  Mr.  Sabine  seems  to  have  forgotten  that  in  de- 
preciating the  value  of  the  property  in  order  to  justify  his 
purchase  of  Edward,  he  is  giving  evidence,  which,  if  believed, 
would  render  the  transaction  between  the  father  and  son  still 
more  extravagant  and  imreasonable  than  it  was  in  fact 

Upon  the  best  calculation  I  can  make  from  the  documentary 
evidence  and  statements,  I  think  that  the  value  of  the  fee  sim- 
ple of  the  property  may  be  taken  at  about  £17,800,  only  exceed- 
ing the  value  given  by  Edward  for  the  life  estate  of  his  father 
and  the  fee  of  Cheddington  by  about  £1300 ;  and  the  value  so 
given  exceeding  the  value  of  the  life  estate,  as  calculated  by 
Sabine  himself  in  his  letter  of  the  2nd  of  April  1827,  and  the 
fee  simple  of  Cheddington,  by  about  £6000.  It  is  true,  indeed, 
that  as  to  the  settled  estates,  it  was  worth  while  for  Edward  to 
give  much  more  than  its  real  value  for  the  life  estate  of  his 
father,  because  his  was  only  a  contingent  interest,  depending 
upon  his  surviving  his  father,  without  whose  concurrence  he 
could  not  bar  the  entail;  and  had  no  recovery  been  suffered, 
in  the  event  which  happened  he  could  never  have  had  any 
interest  in  the  settled  property.  In  the  letter  of  the  2nd  of 
April  1827,  Mr.  Sabine  values  the  reversion  of  the  settled  es- 
tates at  £8190,  and  deducting  one-third  on  account  of  the 
contingency,  values  Edward's  interest  at  £5460.  Supposing 
this  to  have  been  an  accurate  calculation,  the  property  remaining 
to  Edward  Bellamy,  after  deducting  the  consideration,  ought  to 
have  been  of  that  amount,  instead  of  which  it  would  appear 
from  the  defendant's,  Sabine's,  own  calculation,  to  have  amoun- 
ted to  a  sum  far  less;  but  the  calculation  was  evidently  made  for  a 

particular  purpose,  and  is,  therefore,  not  to  be  relied  upon. 
[*433]        *Upon  this  evidence,  however,  it  would  be  impossible 

to  support  the  first  deed  as  a  purchase.  I  shall  presently 
consider  how  far  this  evidence  is  to  be  considered  as  giving  a 
correct  statement  of  the  value,  and  how  far  this  part  of  the 
transaction  is  to  be  considered  as  affected  by  other  principles ; 
but  I  am  at  present  considering  the  case  as  it  affects  the  defen- 
dant Sabine  only,  and  I  have  entered  so  far  into  the  considera- 
tion for  this  first  deed  to  which  Sabine  was  no  party,  for  the 
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purpose  of  explaining  the  grounds  upon  which  I  have  come  to 
the  conckision,  that  this  arrangement  between  the  father  and 
the  son  was  eflfected  by  Sabine  only  as  a  step  towards  effecting 
his  ultimate  object  for  his  own  benefit. 

It  appears  by  an  account  put  in  and  approved  by  the  defen« 
dant  Sabine,  that  on  the  21st  of  June  1S27,  the  date  of  the  agree- 
ment between  Edward  Bellamy  and  the  defendant  Sabine,  Ed* 
ward  Bellamy  was  indebted  to  him  in  the  sum  of  £541,  part  of 
which  had  been  due  from  December  1823,  two  years  and  a 
half  bef  )re  Edward  attained  twenty-one,  and  of  which  sum  of 
£541;  above  £160  had  been  advanced  between  the  8th  and  the 
21st  of  June  1827,  and  the  whole  of  it,  except  £141,  after  the 
month  of  March  1827,  in  which  month  it  appears  from  Mr.  Sa- 
bine's letter  of  the  24th  of  March  that  the  arrangements  between 
the  father  and  son  were  in  progress. 

The  items  in  this  account  prove  the  state  of  destitution  in 
which  Edward  then  was,  and  the  readiness  of  Sabine  to  admin- 
ister to  his  wants,  arising  probably  from  the  means  of  repay- 
ment which  he  contemplated  in  the  completion  of  the  projected 
arrangement. 

The  agreement  of  the  27th  of  June  1827  merely  provides 
that  Sabine  shall  take  upon  himself  all  the  liabilities 
•which  Edward  had  assumed  by  the  deed  of  the  8th  of  [•434J 
June  and  that  in  consideration  thereof,  and  of  the  £541 
falsely  stated  to  have  been  then  paid  by  Sabine  to  Edward,  and  of 
£3600  to  be  paid  to  Edward,  or  at  the  option  of  Sabine  to  be 
secured  to  be  paid  (without  saying  how)  to  him  at  the  expiration 
of  seven  years  from  the  date  of  the  conveyance,  with  interest  at 
£5  per  cent,  but  not  made  payable  before  the  principal,  Edward 
agreed  to  convey  and  assign  to  Sabine  the  absolute  interest  in 
all  the  properties,  including  the  policies  comprised  in  the  deed 
of  the  8th  of  June. 

The  first  observation  that  occurs  upon  this  agreement  is,  that 
it  takes  from  Edward  the  only  benefit  he  could  have  derived 
from  thai  of  the  8th  of  the  same  month.  The  only  personal 
ol^t  he  could  have  had  in  entering  into  the  arrangement  with 
his  father  was  to  relieve  himself  from  his  pressing  necessities, 
and  to  provide  for  himself  the  means  of  future  subsistence ;  but 
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by  this  agreement  he  is  for  seven  years  deprived  of  the  pota- 
bility of  deriving  any  pecuniary  assistance  from  ir,  except  by 
favor  of  Mr.  Sabiue.  For  that  period  at  least,  it  placed  him 
completely  under  the  control  of  Mr.  Sabine,  and  rendered  him 
dependent  upon  him  even  for  his  subsistence.  It  took  from  him 
all  means  of  performing  his  engagement  with  his  father  as  to 
the  debts,  but  left  him  subject  to  its  operation  ;  for  as  the  father 
was  no  party  to  this  agreement,  he  would  have  been  entitled,  if 
compelled  to  pay  any  debt,  to  call  upon  his  son ;  and  there  was 
nothing  to  prevent  any  creditor,  except  perhaps  Sabine  himself, 
from  exercising  all  their  legal  rights.  Sabine,  indeed,  agreed  to 
pay  these  debts,  but  he  only  personally  agreed  so  to  do.  To 
provide  for  the  payment  of  the  debts  was  the  professed  object 
of  the  whole  of  the  arrangement,  but  the  result  of  it  was  that 
both  father  and  son  remain  personally  liable,  and  Sabine 
[*435]  gets  the  'estates  unaffected  by  any  of  the  debts,  except 
those  which  were  originally  charged  upon  them,  and 
the  father  and  son,  if  called  upon  to  pay,  being  deprived  of  all 
the  property  by  means  of  which  payment  could  bo  made,  could 
have  no  redress,  except  under  Sabine's  personal  undertaking. 

Such  is  the  transaction  under  which  Sabine  claims  as  purcha- 
ser from  his  client,  a  young  man  but  recently  twenty-one,  in  the 
greatest  pecuniary  difficulties,  and  of  acknowledged  extravagance 
and  folly,  if  not  of  mental  imbecility,  of  which  there  is  strong 
evidence,  but  to  which  I  think  it  unnecessary  to  advert,  the  oth- 
er facts  of  the  case  rendering  that  inunaterial  for  the  objects  of 
this  suit ;  and  for  the  same  reason  I  pass  over  other  facts,  most  im- 
portant if  further  proof  were  required,  such  as  the  fact  that  the 
transaction  with  this  young  man  was  carefully  concealed  from 
the  father,  and  from  the  present  plaintiff  when  he  asked  for  in- 
formation as  to  the  estates.  Mr.  Sabine  indeed  attempts  to  prove 
not  only  that  he  gave  the  full  value  for  the  property,  but  by  the  ac- 
coimt  stated  in  exhibit  M.  represents  that  he  gave  4,720/.  above 
the  value.  It  would  be  difficult  to  give  credit  to  any  evidence 
to  prove  such  a  proposition,  and  as  proof  of  the  inaccuracy  of  that 
statement  I  will  only  observe  that  in  estimating  the  value  of  the 
property  purchased  he  takes  the  value  of  the  reversion  only  of 
that  part  of  Cheddington  reserved  to  John  Bellamy,  although  he 
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charges  as  part  of  the  consideration  the  value  of  his  life  interest, 
and  there  is  no  proof  in  support  of  the  valuations  in  other  re* 
spects  which  can  be  relied  upon.  So  the  consideration  for  this 
purchase  consists  partly  of  debts  which  Sabine  agrees  to  pay, 
but  as  to  which  he  is  under  no  liability  to  the  creditors,  and 
partly  of  debts  alleged  to  be  due  to  himself  to  between 
600M.  and  *6000/.,  for  which  he  had  no  security,  and  [*436] 
only  the  personal  liability  of  John  Bellamy,  who  was  pro- 
fessedly insolvent,  to  look  to.  What  part  of  the  debts  due  to 
otiiers  he  may  have  expected  to  be  called  upon  to  pay,  what 
was  really  due  to  himself,  and  what  portion  of  it  he  had  any  hope 
of  recovering  from  John  Bellamy,  are  considerations  essential  to 
any  estimate  of  what  he  thought  he  was  giving  for  the  property ; 
and  of  this  there  can  be  no  proof. 

Some  attempt  was  made  to  prove  acquiescence  on  the  part  of 
Edward  Bellamy,  and  an  election  by  his  will  to  abide  by  the 
sale  ;  but  it  appears  that  the  recovery  was  not  completed  till  Hi- 
lary terra  1828,  and  he  died  in  August  1828  His  will  professes 
indeed  to  dispose  of  money,  and  very  possibly  he  conceived  the 
transaction  as  conclusive  as  to  himself  and  his  property,  but  he 
was,  up  to  the  time  of  his  death,  more  in  the  power  of  Mr.  Sa- 
bine than  he  had  been  before.  Much  more  than  this  is  required 
to  deprive  a  party  of  his  right  to  complain  of  a  fraudulent  pur- 
chase of  his  estates.  I  think,  therefore,  that  there  is  in  this  case 
much  more  than  sufficient  to  bring  Mr.  Sabine's  purchase,  and  all 
benefit  that  he  could  have  derived  under  any  part  of  the  trans- 
action, in  question,  within  the  rules  of  this  court,  and  to  subject 
him  to  the  liability  to  restore  the  property  to  the  party  entitled  to 
receive  it.  Who  that  party  is,  and  in  what  right  such  party  is 
to  receive  the  property  so  to  be  restored  remains  to  be  considered. 

The  party  aggrieved  was  Ekiward  Bellamy,  before  these  trans- 
actions first  tenant  in  tail  in  remainder  expectant  upon  his  fa- 
ther's life  estate.  The  plaintiff  is  Francis  Bellamy,  second  tenant 
in  tail  in  remainder,  before  the  recovery  suffered  expec- 
tant upon  the  life  'estate  of  the  father,  and  the  failure  of  [*437] 
the  estate  in  tail  in  Edward.  The  plaintiff  is  also  heir- 
at-law  of  Edward. 

It  was  not  disputed  at  the  hearing  that  the  heir-at-law  of  a 
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pexson  seized  in  fee  might  obtain  a  decree  to  set  aside  a  fraudor 
lent  sale  by  the  person  so  seized  ;  but  it  was  said  that  Edward 
never  was  seized  in  fee,  and  that,  as  a  remainderman,  the  plain- 
tiff  could  not  complain,  because  the  recovery  destroyed  his  re- 
mainder. If  it  was  only  intended  to  be  argued  that  if  a  tenant 
in  tail  suffers  a  recovery  intending  to  bar  the  entail,  but  is  de- 
frauded in  some  part  of  the  transaction,  independently  of  the 
object  of  barring  the  entail,  a  remainderman  cannot  complain,  the 
proposition  is,  1  conceive,  correct ;  but  it  amounts  only  to  this, 
that  a  transaction  may  be  good  in  part,  and  for  certain  purposes, 
though  voidable  for  fraud  as  to  other  parts  and  as  to  other  pur- 
poses, a  proposition  common  to  all  transactions,  impeachable  for 
fraud,  and  by  no  means  peculiar  to  those  of  which  a  recovery 
forms  a  part.  If  the  proposition  was  intended  to  be  carried  fur- 
ther, it  is,  I  think,  not  maintainable,  and  is  by  no  means  to  be  de- 
duced from  the  authority  cited  in  support  of  it,  viz.  Tweddell  v« 
TweddelL{a)  In  the  passage  of  Lord  Eldon's  judgment,  relied 
upon  for  this  purpose,  he  must  be  understood  to  mean  only  this, 
that  whereas  the  first  tenant  in  tail  had  the  right  without  any 
consideration  to  convert  the  tenancy  in  tail  into  an  absolute  in- 
terest, a  remainder-man  in  tail  could  not  avail  himself  of  an  equi- 
ty which,  if  the  first  tenant  in  tail  ever  had,  he  had  directly,  or 
impliedly  elected  not  to  enforce }  that  this  must  have  been  Lord 
Eldon's  meaning  must  be  inferred  from  his  putting  the  case  of 

a  remainder-man  filing  a  bill  in  the  lifetime  of  tlie  first 
[*438]    *tenant  in  tail,  founded  upon  a  supposed  equity  in  such 

-first  tenant  in  tail,  and  such  first  tenant  in  tail  repu 
diating  the  equity,  and  insisting  upon  the  settlement  as  effect^ 
ed  by  the  recovery.  He  cannot  be  supposed  to  have  intended  to 
say  that  if  an  actual  fraud  had  been  practised  upon  the  tenant 
in  tail,  which  had  been  carried  into  effect  by  means  of  a  recove- 
ry, and  the  tenant  in  tail  had  died  without  confirming  the  trans- 
action, that  the  tensmt  in  tail,  next  in  remainder,  could  not  main- 
tain a  bill  to  set  aside  the  transaction.  If  that  were  the  rule  in 
equity  it  would  be  a  singular  instance  of  a  fraud  which  this 
court  could  not  reach.    If  the  recovery  and  the  fraud  be  so  con- 

<a)  Tom  &  Khh.  19. 
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nected  as  to  exclude  the  possibility  of  separating  the  transactioDi 
and  the  tenant  in  tail  should  die  inunediately  afterwards,  the 
author  of  the  fraud  would  be  secure  in  the  enjoyment  of  its  fruits : 
the  heir-at-law  would  have  no  right  to  complain,  because  the 
party  defrauded  never  had  any  estate  which  could  descend  to 
him  as  heir ;  the  remainder-man  alone  would  be  the  partj  injur* 
ed.  In  Englefieid  v.  Englefieid^{a)  a  similar  objection  was  ta- 
ken and  overruled,  the  court  observing  that  if  a  conveyance  be 
obtained  by  fraud,  it  is  the  same  thing  in  equity  as  if  no  convey- 
ance had  ever  been  made.  In  the  view  1  take  of  this  case,  it 
will  not  be  necessary  for  me  to  go  further  into  this  question,  be- 
cause I  consider  the  plaintiff  entitled  to  reUef,  not  as  remainder- 
man, but  as  heir  to  Edward. 

I  have  before  observed  that  even  the  same  ideutical  transac- 
tion may  be  good  as  to  part,  although  voidable  as  to  other  parts. 
Of  this  Bennett  v.  Vade^(b)  is  an  instance.  A  party  with 
a  fraudulent  intention  of  benefitting  ^himself,  may,  with  *[439] 
that  view,  be  instrumental  in  procuring  an  arrangement 
between  parties  to  which  no  objection  can  be  made.  Suppose  it 
was  part  of  Mr.  Sabin's  plan  to  make  an  arrangement  between 
the  father  and  the  son,  in  order  that  he  might  afterwards  deal 
with  the  son,  the  motive  would  be  most  improper,  but  the  ar- 
rangement between  the  father  and  the  son  would  be  to  be  judg- 
ed of  upon  its  own  merits.  So  isn  as  Mr.  Sabine  is  concerned, 
the  whole  may  be  looked  upon  as  one  transaction,  in  order  to 
judge  of  his  motives,  and  to  put  a  construction  upon  his  acts ; 
but  as  between  parties,  some  of  whom  may  be  affected  by  one 
part  of  the  transaction,  but  be  total  strangers  to  the  other  part, 
it  is  not  only  not  necessary,  but  it  would  be  unjust  to  consider 
every  part  of  the  transaction  affected  by  objections  which,  in  fact, 
apply  only  to  particular  portions  of  it 

Any  person  who  thought  he  could  obtain  fhim  the  son  what- 
ever he  might  choose  upon  his  own  terms,  might,  for  that  rea- 
son, be  anxious  to  procure  the  best  possible  terms  for  the  son  in 
the  arrangement  with  his  father.  I  do  not  say  that  such  was 
the  case  here,  but  it  certainly  appeara  that  Mr.  Sabine  did  resist 

(s)  I  Vem.  14S.  (ft)  9  Alk.  »M. 
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8ome  attempts  of  the  father  to  exact  more  severe  temui  thaa 
those  ultimatel7  agreed  upon,  and  that  the  father,  at  one  timOy 
seemed  disposed  to  abandon  the  whole  scheme  rather  than  ac- 
quiesce in  what  was  proposed.  It  has  often  been  decided  that 
in  such  transactions  between  a  father  and  son,  the  ordinary  rules 
which  ^re  applied  to  the  acts  of  strangers,  are  not  to  regulate  the 
judgment  of  this  court.  In  such  cases  apparent  inadequacy  of 
consideration,  and  the  circumstance  that  the  property  is  re▼e^ 

sionary,  have  but  little  weight.  Fraud  will  indeed  viti- 
[*440]    ate  these  as  well  as  all  other  transactions,  but  ^arrange* 

ments  between  members  of  the  same  family  to  assist 
their  several  objects,  or  relieve  their  several  necessities,  are  af« 
fected  by  so  many  peculiar  considerations,  and  are  influenc«t 
by  so  many  different  motives,  that  they  have  been  wisely  with« 
diew  from  the  influent  of  the  ordinary  rules  by  which  this  court 
is  guided  in  adjudicating  between  other  parties.  The  case  of 
TweddeU  v.  TweddeU  before  referred  to,  and  the  authorities  up* 
on  which  it  proceeded,  establish  this  distinction. 

In  this  case  both  father  and  son  were  greatly  pressed  by  debts. 
The  father  had  more  than  exhausted  the  value  of  bis  life  estate, 
so  that  no  stranger  would  have  purchased  it  at  the  rate  at  which 
the  son  bought  it ;  but  the  father  had  a  power  over  his  son 
which  not  only  empowered  but,  perhaps,  justified  him  in  rs* 
quiring  a  considerable  consideration  from  him :  without  the 
concurrence  of  the  father,  the  son's  interest  in  the  estate  was 
unavailable  for  the  purpose  of  relieving  him  from  his  wants,  or 
of  providing  for  his  future  subsistence.  He  had  not  a  reversion 
secure  upon  the  expiration  of  a  life  estate,  but  a  chance  of  ob- 
taining power  over  the  estate  ;  that  chance  being  his  surviving 
his  father,  a  chance,  by  which,  if  he  had  trusted  to  it,  he  would 
have  lost  all  benefit  from  the  property.  But  the  calculation  of 
profit  or  loss  constituted  part  only  what  mnst  be  supposed  to 
have  influenced  the  parties  :  neither  father  nor  son  had  the 
power  separately  of  making  any  provision  for  the  mother  and 
younger  children  of  the  family,  which  was  to  a  certain  d^ree 
eflbcted  by  the  anrangement.  How  far  the  son  may  have  been 
influenced  by  each  of  these  different  objects,  it  is  imposttble  to 
calculate,  and  it  therefine  becomes  impossible  to  hx>k  at  the 
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evidence  of  valne  as  materially  affecting  the  question.    If  the 

transactions  bad  terminated  with  the  arrangement  with 

*the  father,  the  son  would  have  derived  a  considerable    [*441] 

benefit  from  it,  and  it  is,  I  think,  proved  that  he  could 

not  have  obtained  that  benefit  at  a  less  sacrifice  than  he  paid. 

The  terms  were  rather  forced  upon  the  father  than  the  son. 

One  circumstance  was  much  relied  upon  as  showing,  if  not 
the  fraud,  at  least  the  hurry  and  want  of  proper  caution  in  com* 
pleting  this  arrangement,  namely,  that  the  son  is  made  to  under* 
take  for  whatever  might  be  due  to  Mr.  Sabine  upon  his  general 
account,  and  for  his  professional  charges,  these  being  left  in 
blank  in  the  agreement  of  8th  of  June.  This  no  doubt  is  a  most 
extraordinary  part  of  the  case.  Mr.  Sabine  says  in  his  answer, 
that  although  the  exact  sums  had  not  been  ascertained,  the 
parties  knew  nearly  what  they  would  amount  to ;  of  this  there 
is  no  proof,  but  it  is  proved  that  the  general  account  up  to  March 
1827,  had  been  long  in  the  father's  hands ;  and  it  is  to  be  ob- 
served that  a  family  arrangement  of  this  description  cannot  be 
supposed  to  have  depended  upon  any  very  exact  calculation  as 
to  the  amount  of  the  debts. 

Looking,  therefore,  to  the  facts  as  between  the  parties  to  the 
agreement  of  the  8th  June,  I  do  not  find  sufficient  to  entitle  the 
plaintiff  to  be  relieved  from  the  consequence  of  that  agreement ; 
bot  being  of  opinion  that  the  subsequent  agreement  of  the  21st 
June  cannot  be  supported,  I  must  consider  the  recovery  and 
the  conveyance  of  the  legal  estate  effectual  only  for  the  purpose 
of  carrying  the  agreement  of  the  8th  June  into  effect.  Had  this 
been  the  only  object  of  the  conve3ranoe,  the  legal  fee  would 
have  been  vested  in  Edward  Bellamy.  It  was  conveyed  to  Mr. 
Sabine  for  the  purpose  of  the  agreement  of  the  21st,  and 
that  being  set  aside,  Mr.  *Sabine  is  to  be  considered  as  a  [*442] 
trustee  for  the  plaintiff  as  heir  to  Edward  Bellamy. 

It  was  contended,  on  the  part  of  the  personal  representative 
of  Edward  Bellamy,  that  the  heir  is  not  entitled  to  this  decree, 
because  it  would  be  depriving  his  personal  estate  of  the  money 
remaining  due  from  Mr.  Sabine,  and  that  such  a  decree  would 
be  administering  an  equity  as  between  representatives.  Were 
argument  to  prevail,  the  most  fraudulent  sale  of  a  large  69> 
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tate  for  the  smallest  possible  sum  would  be  out  of  the  reach 
of  a  court  of  equity  to  set  it  aside  after  the  death  of  the  party 
defrauded. 

There  is  no  such  objection  to  the  relief  prayed  by  the  heir, 
and  the  principle  of  there  being  no  equity  as  between  the  real 
and  personal  representative,  has  no  reference  to  a  case  of  this 
kind,  in  which  the  court  proceeds  upon  the  ground,  that  as  the 
transaction  ought  never  to  have  taken  place,  so  the  rights  of  the 
parties  are  as  far  as  possible  to  be  placed  in  the  situation  in 
which  they  would  have  stood  if  there  had  never  been  any  such 
transaction. 

In  setting  aside  sales  of  this  kind  the  court  considers  the  pur- 
chaser as  in  the  situation  of  a  mortgagee,  so  far  as  he  has  made 
payments  in  consequence  of  the  sale.  Such  payments  Mr.  Sa- 
aine  is  entitled  to  be  repaid.  The  usual  accoimt  of  such  pay- 
ments must  be  taken,  and  upon  payment  of  what  may  be  found 
due  upon  taking  that  account  Mr.  Sabine  must  be  decreed  to 
leconvey  the  estate  to  the  plaintiff  as  heir  of  Edward  Bellamy. 

Mr.  Sabine  must  pay  the  plaintiff's  costs  of  the  suit ;  but 
as  the  plaintiff  gets  no  decree  upon  that  part  of  the 
[*443]  *case  which  made  it  necessary  to  bring  the  other  de- 
fendant before  the  court,  I  do  not  think  that  he  ought 
to  pay  the  costs  of  the  other  defendants,  except  of  the  personal 
representative  of  Eidward,  whose  costs  he  must,  I  think,  pay: 
he  by  his  answer  having  insisted  that  such  personal  representa- 
tive ought  to  be  a  party. 

It  was  accordingly  decreed  that  the  bill,  so  far  as  it  sought  to 
have  the  agreement  of  the  8th  June  and  all  such  indentures  as 
had  been  executed  in  pursuance  thereof  delivered  up  to  be  can- 
celled, should  stand  dismissed;  and  it  was  declared  that  the 
agreement  of  the  21st  June,  and  the  deeds  executed  by  John 
and  Edward  Bellamy  and  Sabine  in  pursuance  thereof  were 
fraiidulent,  and  ought  to  be  delivered  up  to  be  cancelled,  and  it 
was  so  decreed  accordingly ;  and  after  directing  certain  accounts 
of  the  sums  paid  or  retained  by  Sabine  under  the  agreement, 
and  of  rents  received  by  him,  it  was  ordered  that  on  payment 
by  the  plaintiff  to  Sabine  of  the  balance  which  should  be  found 
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dae  to  him  on  those  accounts  Sabine  should  convey  to  the  plain- 
tiff, or  as  he  should  appoint,  the  several  estates  comprised  in  the 
agreement  of  the  20lh  June,  subject  to  tlie  mortgages  subsisting 
thereon  at  the  date  of  that  agreement,  but  free  and  clear  of  all 
incumbrances  by  Sabine,  or  those  claiming  under  him. 


SECOND  SUIT. 

Wliile  the  taking  the  accounts  imder  that  decree  was  in  pro- 
gress in  the  Master's  office,  and,  of  course,  before  any  conveyance 
had  been  made  by  Sabine  to  Francis  Bellamy,  John  Bellamy  in- 
stituted a  new  suit,  complaining  that  Francis  had  not  paid  any  of 
the  sums  or  annuities  which  Edward  had  covenanted  to  pay  by 
the  agreement  of  the  8th  June,  and  praying  specific  per- 
formance of  *that  agreement  so  far  as  it  remained  un-  [*444] 
performed,  and  consequential  relief. 

The  bill  rested  the  plaintiff's  title  to  that  relief  upon  the  sev- 
eral transactions  above  detailed,  including  the  decree  in  the 
former  suit,  as  amounting  to  a  complete  performance,  on  his  part, 
of  the  agreement  of  the  8th  June ;  and  it  also  charged,  that 
having  joined  in  the  recovery,  and  in  the  conveyance  of  the  es- 
tates to  Sabine  by  the  direction  of  Eklward  Bellamy,  the  plain- 
tiff was  entitled  to  a  lien  on  the  estates  for  the  several  sums  of 
money  and  annuities,  the  payment  of  which  he  now  claimed, 
with  interest  thereon. 

Francis  Bellamy,  in  his  answer  to  that  bill,  relied  on  the  same 
circumstances  as  evidence  of  fraud,  on  which  he  had  insisted  in 
his  own  suit,  and  particularly  on  an  admission  in  the  answer  of 
John  Bellamy  in  that  suit,  that  the  amounts  of  several  of  the 
debts,  which  Edward  Bellamy  undertook  by  the  agreement  of 
Bih  June  1827  to  pay,  had  been  purposely  left  blank  in  the  deed  ; 
and  he  insisted  that  if  the  court  should  be  of  opinion  that  the 
agreement  ought  to  be  specifically  performed,  he  ought  not  to 
be  decreed  to  pay  or  indemnify  the  plaintiff  against  the  debts 
therein  mentioned  to  any  greater  amount  than  the  value  of  the 
plaintiff's  original  interest  in  the  estate,  afterpayment  of  the 
mortgages  thereon. 

At  the  hearing  of  the  cause  before  Yice-Chancellor  Knight 

YoL.  n.  47 
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Bruce,  his  Honor,  after  intimating  an  opinion  that  considering 
the  account  given  of  the  transaction  in  the  present  plaintiff's 
answer  in  the  former  suit,  and  the  provisions  of  the  deed  itself^ 
it  was  impossible,  even  on  the  principles  applicable  to  family 
arrangements,  to  decree  specific  performance  of  such  an  agree- 
ment (a  decision  which  he  observed  would  be  not  in- 
[*445]  consistent  *with  the  decree  at  the  Rolls,  inasmuch  as  it 
did  not  follow  from  the  court  having  refused  to  set  aside 
that  contract  at  the  instance  of  the  son,  that  it  would  therefore 
lend  its  aid  to  enforce  it  at  the  instance  of  the  father,)  asked  the 
counsel  for  the  plaintiff  whether  they  wished  for  leave  to  amend 
the  bill  by  adding  an  alternative  prayer, — ^that  in  the  event  of 
the  court  not  decreeing  specific  performance  of  that  agreement 
the  plaintiff  might  be  as  far  as  possible  placed  in  the  same  posi- 
tion as  if  that  agreement  had  not  existed,  and  might  have  proper 
relief  on  that  footing.  And  on  the  plaintiff's  counsel  accepting 
that  offer  and  the  cotmsel  for  the  defendant  not  desiring  to  put 
in  any  further  answer,  the  hearing  of  the  cause  proceeded  as  if 
such  amendment  had  been  actually  made. 

By  the  decree^  ultimately  pronounced  by  the  Yice-Chancellor, 
it  was  declared,  that  having  regard  to  the  answer  of  the  present 
plaintiff  in  the  former  suit,  and  to  all  the  circumstances  of  the 
case,  the  plaintiff  was  not  originally,  and  was  not  on  the  21st 
of  June  1827,  entitled  to  a  specific  performance  against  Edward 
Bellamy  of  the  agreement  of  the  8th  June,  1827,  and  that  unless 
the  acts  and  conduct  of  the  plaintiff  Edward  Bellamy,  Sabine, 
and  Francis  Bellamy,  or  some  or  one  of  them,  since  the  21st 
June,  1827,  had  been  such  as  to  give  the  plaintiff  a  title  to  en- 
force the  specific  performance  of  the  said  agreement,  he  was  not 
then  entitled  to  a  specific  performance  thereof;  and  it  was  re- 
ferred to  the  Master  to  inquire  and  state  to  the  court  what,  if 
any,  receipts  and  payments,  and  to  what  amount  respectively, 
and  what  acts  had  been  had,  made,  and  done  by  the  plaintiflb 
Edward  Bellamy,  Sabine,  and  Francis  Bellamy,  or  any,  or 
either,  and  which  of  them,  on  the  footihg  or  in  consequence  of 
the  said  agreement,  and  at  what  time  or  times,  and  un- 
[M46]  der  what  circumstances,  *and  what,  if  any,  benefit  had 
been  derived,  or  detriment  sustained,  by  the  plaintiff,  and 
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Edward  Bellamy,  and  Francis  Bellamy,  respectively,  or  any,  or 
either,  and  which  of  them,  by  means,  or  in  consequence  of  the 
said  agreement ;  and  further  directions  and  costs  were  reserved. 
From  that  decree  the  plaintiff  appealed. 

Mr.  Teed  and  Mr.  Lambert  appeared  for  the  appellant 

Mr.  Russell  and  Mr.  Olasse  for  Francis  Bellamy. 

Mr.  Js.  Parker  and  Mr.  Barber  for  certain  mortgagees  mider 
Sabine. 

It  was  stated  in  the  argument  that  the  Vice-chancellor  had 
particularly  adverted  in  his  judgment  to  that  part  of  the  decree 
at  the  Rolls  which  directed  Sabine  to  convey  the  estate  to  the 
present  defendant,  and  had  observed  that  he  did  not  conceive 
that  that  direction  interfered  with  the  decree  he  was  about  to 
make,  but  that,  as  the  point  was  not  free  from  doubt,  he  recom- 
mended the  plaintiff,  if  he  appealed  from  the  decree  then  about 
to  be  made,  to  appeal  also  from  that  at  the  Rolls,  in  order  that 
the  real  question  between  the  parties  might  come  before  the  Lord 
Chancellor  unembarrassed  by  any  technical  obstacle. 


Nov.  Sih. — ^The  Lord  Chancellor. — Before  I  proceed  to 
consider  the  points  in  this  case,  which  constitute  the  real  contest 
between  the  parties,  I  think  it  right  to  advert  to  two 
matters  forming  part  *of  the  decree,  which  affect  the    [*447] 
general  practice  of  the  court. 

The  bill  prays  simply  the  execution  of  certain  provisions  of 
an  agreement  of  the  8th  of  June  1827.  No  case  was  made, 
and  no  part  of  the  prayer  was  addressed  to  the  possible  event  of 
the  court  being  of  opinion  that  the  plaintiff  was  not  entitled  to 
the  relief  he  prayed,  so  as  to  reduce  the  plaintiff  to  the  necessity 
of  asking  that  so  much  of  the  agreement  as  had  been  performed 
on  his  part  might  be  undone,  and  he  thereby  restored  to  the  po- 
sition in  which  he  would  have  stood  if  he  had  never  entered  in- 
to it. 

It  appears  from  the  decree  appealed  from,  that  the  cause  hav- 
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ing  been  heard  on  this  state  of  the  pleadings,  stood  for  judgment 
on  the  6th  of  August  1844  when  the  court  ordered,  there  being 
no  application  for  that  purpose,  that  the  plaintiff  should  be  at 
liberty  to  amend  the  bill  by  adding  the  following  passage  to  the 
prayer :  —  "  That  in  the  event  of  the.  court  not  decreeing  specific 
performance  of  the  said  agreement  of  the  8th  of  June  1827  d^c, 
the  plaintiff  may  be  placed,  as  far  as  possible,  in  the  same  situ- 
ation  as  if  such  agreement  had  not  existed,  and  may  have  prop- 
er relief  on  theft  footing  against  all  parties,  the  plaintiff  undertak- 
ing to  account  and  act  in  that  case  as  the  court  shall  direct" 
And  the  decree  recites,  that  the  plaintiff  accordingly  amended 
his  bill  pursuant  to  the  said  order,  and  that  the  defendants  by 
their  counsel  had  stated,  that  they  did  not  desire  to  put  in  any 
further  answer  to  the  plaintiff's  bill,  or  go  into  any  further  evi« 
dence  in  consequence  of  such  amendment  There  is  not  any 
recital  of  the  defendant's  having  consented  to  such  an  amend- 
ment  being  made,  and  they  have  not  appealed ;  and  the  plainti^ 

having  adopted  the  permission  given  by  making  the 
[*448]    'amendment,  could  not,  nor  has  he  complained  of  it 

But  observing  this  on  the  face  of  the  decree,  I  thought 
It  right  to  express  my  opinion,  that  such  an  alteration  of  the  rec- 
oid  and  of  the  case  made  by  the  bill  in  the  then  stage  of  the 
cause,  was  a  course  which  ought  not  to  be  adopted,  and  an  exam- 
ple which  ought  not  to  be  followed. 

The  rights  of  parties  litigating  in  equity  must  be  decided  jio> 
undum  allegata  et  probala\i\    Attempts  to  reach  the  supposed 

fl]  Tbe  role  »  well  settled  that  no  proofii  can  be  offered  of  facti  not  put  in  issno 
by  tbe  pleadings,  nor  can  relief  be  ^nted  for  matters  not  charged,  althoagh  they 
may  be  apparent  from  other  parts  of  the  pleadings  and  evidence  ;  hence  tbe  neceawty 
of  putting  in  issue  by  the  bill  whatever  is  intended  to  be  proved  by  the  complainant  in 
the  cause,  otherwise  he  will  not  be  permitted  to  give  it  in  evidence ;  and  that  for  this 
mle,  that  the  court  pronounces  the  decree  secundum  allegata  et  probata  ;  and  this 
latter  rule  is  based  upon  the  ground  that  the  adverse  party  is  entitled  to  be  apprised 
of  the  case  intended  to  be  made  against  him  in  order  to  prepare  for  his  defence.  Coop* 
•r's  PI.  7 ;  Welford*s  PI.  85  ;  Smith  v.  Clark,  12  Yes.  481 ;  CrockeU  v.  Lee,  7  Wheat. 
599 ;  Lyon  ▼.  TalUnadge,  14  John.  Ch.  R.  587 ;  James  v.  BtKerrion,  6  John.  R. 
563  ;  KeUey  v.  WeMtem,  9  Comitock  R.  500.  And  this  rule  is  equally  applicable  to 
a  defence  by  way  of  answer.  The  defendant,  besides  answering  the  plaintiff's  case, 
•■  made  by  the  bill,  most  state  in  his  answer  all  the  facts  and  drcnmstances  winch 
ha  intends  to  ttvaU  hfanself  of  by  way  of  defimoe,  and  to  apprise  tbeplaialiflriou  «i«^ 
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equities  by  departing  from  the  rules  of  the  court,  which  have 
been  established  for  the  purpose  of  ascertaining  and  administer- 
ing justice,  generally  lead  to  results  in  the  particular  cases,  the 
reverse  of  what  was  intended,  and  introduce  disorder,  uncertain- 
ty, and  c<Hifusion  into  the  general  practice  of  the  court 

There  is  another  part  of  this  decree  that  calls  for  observation, 
as  it  adopts  a  course  contrary  to  the  established  practice,  which 
I  think  in  this  point  it  is  essential  to  preserve.  The  bill  rests  the 
plaintiff's  case  on  the  agreement  itself,  and  certain  proceedings 
which  followed  it ;  and  particularly  the  dealings  between  Ed- 
ward the  plaintiff's  son,  and  the  defendant  Sabine,  and  the  con- 
veyance to  Sabine  under  the  direction  of  Edward,  and  the  de- 
cree in  the  former  suit  by  which  Sabine  was  decreed  to  convey 
the  property  to  Francis  in  fee,  his  title  to  which  was  founded 
solely  upon  the  agreement  of  the  8th  of  June  1827.  This  put  in 
issue  the  rights  of  the  parties  under  the  agreement,  as  it  is  affect* 
ed  by  the  subsequent  transactions  stated :  and  the  court  might 
with  strict  propriety  have  decreed  in  the  plaintiff's  favor  on  such 
subsequent  proceedings,  although  it  might  have  thought  that 
his  title  under  the  agreement  alone  could  not  have  been  main- 
tained. But  the  decree  appealed  from,  after  the  declara- 
tion against  the  plaintiff's  *tide  under  the  agreement,  [*449] 
takes  no  notice  of  the  other  grounds  of  the  plaintiff's 
claim  as  stated  in  the  bill,  but  gives  a  reference  to  the  Master 
of  the  largest  kind,  as  to  any  subsequent  transactions  which 
might  give  to  the  plaintiff  a  title  to  the  reUef  he  asks,  notwith- 
standing the  infirmity  of  his  title,  in  the  opinion  of  the  court,  up- 
on the  agreement  itself.  Under  this  reference,  any  matter  though 
never  alluded  to  in  the  pleadings,  and  though  inconsistent  with 
the  case  there  made,  must,  if  brought  before  the  Master,  and 
within  the  ample  terms  of  the  inquiry  have  been  included  in  the 
leport,  and  would,  if  thought  available,  have  become  the  foun- 
dation of  the  decree.  Any  inquiry  for  the  elucidation  or  fiuther 
trial  of  matters  in  issue  would  have  been  consistent  with  the 

Bmbi^oiw  maDoer,  of  the  nature  of  the  case  he  intends  to  sat  op  and  he  cannot  arail 
hiiDaelf  of  any  matter  in  defenee,  not  stated  in  his  answer,  eren  thoogfa  it  should  ap- 
pMT  in  bk  evidenoe.  Stanley  ▼.  Ao^tiuon,  1  Rnsi.  db  Mylne,  597 ;  Kiliey  v,  Wee^ 
9  CoBMlMk  B.  SdO. 
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practice  of  the  court,  but  a  reference  to  see  whether  the  plaintiff 
may  not  have  a  case  which  he  has  not  put  forward  or  attempted 
to  prove,  is  I  conceive  directly  opposed  to  such  practice.  A  de- 
cree founded  upon  ihe  result  of  such  an  inquiry  would  not  he 
secundum  allegata  et  prcbatat^  but  upon  a  case  in  which  both 
these  essentials  were  wanting. 

The  judgment  which  I  am  called  upon  to  pronounce  in  this 
case  does  not  proceed  on  either  of  these  objections  to  the  decree, 
but  upon  what  constitutes  the  merits  of  the  question  between 
the  parties.  The  decree  proceeded  in  a  great  measure  upon  a 
well  known  rule  of  equity,  that  in  many  cases  the  court  will  re- 
fuse to  interfere  in  case  of  contract  It  will  not  set  them  aside, 
though  it  will  refuse  to  perform  them ;  it  simply  refuses  to  inter- 
fere, leaving  the  parties  to  such  consequences  as  may  follow  from 
the  legal  rights  which  the  contract  may  have  given.  This  case 
is  quite  out  of  the  influence  of  this  rule.  By  refusing  the  relief 
asked  by  this  bill,  the  parties  are  not  left  to  the  legal  rights 
[•460]  which  the  'contract  may  have  given.  The  plaintiff 
has  performed  his  part  of  the  contract,  and  has  parted 
with  the  estate  which  by  this  very  contract  he  agreed  to  sell.  It 
is  not  a  bill  for  a  specific  performance  of  an  unexecuted  contract, 
but  for  the  enforcement  of  rights  growing  out  of  a  completed  sale ; 
and  not  only  is  this  the  case,  but  it  is  a  case  under  a  decree 
which  the  defendant  and  Francis  himself  obtained.  The  decree 
of  1835,  directed  the  conveyance  of  the  estate  to  Francis  in  fee, 
to  part  of  which  but  for  that  agreement  he  would  be  only  heir  in 
tail-male  expectant  on  the  plaintiff's  life,  and  as  to  the  other  part 
of  which  he  would  have  no  title  at  all.  But  it  is  hardly  neces- 
sary to  consider  this  part  of  the  case,  because,  in  my  opinion,  the 
question  was  not  open  for  discussion  in  the  yice-Chancellor 
Knight  Bruce's  Court.  The  decree  at  the  Rolls  concluded  that 
question,  for  it  not  only  refused  to  set  aside  the  agreement  of  the 
8th  of  July  1827,  but  dii'ected  it  to  be  specifically  performed,  for 
that  was  necessarily  involved  in  that  decree.  Edward,  who  had 
become  entitled  to  the  fee  under  the  agreement,  had  caused  it  to 
be  conveyed  to  Sabine,  the  present  plaintiff,  his  father,  having 
joined  with  him  in  tlie  recovery  for  that  purpose  ;  and  when  bey 
having  succeeded  in  obtaining  the  decree  against  Sabine,  took 
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from  the  court  a  direction  to  convey  the  fee  to  himself,  he  waiv- 
ed any  equities  he  might  have  had  to  object  to  the  agreement  un- 
der which  alone  his  title  to  the  fee  arose.  He  could  not,  as  the 
Scotch  lawyers  express  it,  at  the  same  time  approbate  and  repro- 
bate the  agreement :  he  could  not  adopt  it  for  the  purpose  of  pro- 
curing the  fee  of  the  plaintifi''s  land,  and  repudiate  it  when  the 
plaintiff  applied  for  those  rights  which,  by  the  agreement,  were  at- 
tached to,  and  were  to  grow  out  of  that  fee ;  he  could  not  take  the 
land  he  purchased  and  refuse  to  pay  the  purchase  money. 

•The  learned  judge,  whose  decree  is  under  review,  [MSIJ 
seems  to  have  felt  the  weight  of  this  difficulty,  as  he  re- 
peatedly and  strongly  ui^ed  the  parties  to  appeal  from  the  de- 
cree at  the  Rolls.  They  have  not  taken  that  advice  and  their 
rights  must  be  adjudicated  upon  as  affected  by  that  decree.  I 
must,  however,  observe,  that,  had  they  appealed  from  that  de- 
cree and  had  that  decree  upon  such  appeal  been  thought  to  be 
erroneous,  the  Vice-Chancellor's  decree  would  not  have  been  set 
up  or  aided  by  its  reversal ;  because,  as  it  was  a  binding  decree  at 
the  time  of  the  making  of  the  present  decree,  the  court  was  bound 
by  it,  andought  not  to  have  made  any  decree  inconsistent  with  it. 

The  decree  at  the  Rolls,  adopting  the  agreement  of  the  8th 
July  1827,  gives  to  Francis  the  estate  to  which  it  refers.  The 
decree  under  review  by  dismissing  the  bill  as  to  part  and  direc- 
ting inquiries  which  may  lead  to  a  total  dismissal,  assumes  that 
Francis  may  remain  in  possession  of  the  fee  without  paying  the 
purchase-moiiey  or  performing  the  conditions  upon  which  he 
purchased,  or  if  the  court  should  ultimately  do  what  it  has  made 
the  plaintiff  ask  by  the  amendment,  it  would  by  its  decree,  di- 
rect the  estate  to  be  conveyed  to  the  purposes  for  which  it  was 
held,  before  the  agreement.  The  decree  at  the  Rolls,  having 
directed  that  it  should  be  conveyed  and  held  for  the  purpose  to 
which  it  was  destined  under  the  agreement,  if  the  Vice-Chan- 
cellor Knight  Bruce  had  acted  upon  the  opinion  which  he  seems 
to  have  entertained,  that  the  decree  at  the  Rolls  was  a  bar  to 
that  which  he  thought  the  justice  of  the  case  required  he  would, 
I  think,  have  adopted  a  course  which  could  not  have  been  ques- 
tioned. 

I  have  no  doubt  but  that  the  decree  at  the  Rolls  of  itself 
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[*462j  prevents  the  decree  now  appealed  from  being  'affirmed ; 
but  I  must  add  that  nothing  has  been  urged  before 
me,  or  has  occuned  to  my  mind  in  reviewing  the  case  at 
the  Rolls  and  reading  the  written  judgment  I  then  prcmounced 
to  raise  any  doubt  but  that  the  rights  of  the  parties  were  prop- 
erly settled  by  that  decree,  and  that  the  parties  acted  wisely  in 
abstaining  from  opening  it.  The  result  is  that  the  decree  ap- 
pealed from  must  be  reversed,  and  a  decree  made  for  what  the 
plaintiflf  asks,  so  far  as  relates  to  his  own  claims. 

I  am  not  sure  that  I  rightly  collect  the  position  of  the  defen- 
dants who  are  made  parties  as  mortgagees ;  but  the  decree  at 
the  Rolls  seems  to  deal  correctly  with  them.  The  conveyance 
by  Sabine  must  be  decreed  to  be  subject  to  such  charges  as  affec- 
ted the  estate  at  the  date  of  the  agreement  of  June  1827,  but 
free  and  clear  from  all  done  by  him  or  any  claiming  under  him. 
If  all  these  mortgagees  come  under  the  latter  description, 
whether  by  new  charges,  or  by  taking  the  legal  estate  to  imr 
provo  former  incumbrances,  they  must  remain  before  the  court 
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Every  deeree,  elthoag;h  it  only  direct  imee  or  inqniriee,  ooght  to  leeifte  the  ewdeaee 
on  which  it  ie  foanded»  and  therefore,  where  evidence  it  tendered  and  objected  to» 
the  court  oaght  to  decide  at  once  npon  its  adnuMibility,  and  not  to  allow  it  tP  be 
entered  as  read  de  bene  ewe. 

An  answer  pat  in  by  one  of  several  partnen,  after  disBolotion  of  the  partnenbifH 
containing  an  admission  of  a  repcesentation  having  been  made  by  sndi  partner  m 
a  partnership  transaction,  prior  to  the  d^ssolntion.  Held  not  to  be  adminible  as 
evidence  of  snch  admission  against  his  co-parineri,  on  the  ground  that  since  the 
disBolation  of  the  partnerriiip  the  party  whose  answer  it  was  had  become  bank- 
rupt and  obtained  his  certificate,  and  had  therefore  at  the  time  of  patting  in  the 
answer  no  common  liability  with  the  eo-partnen.  Held  also  that  even  independently 
of  that  objection,  such  answer  would  not  have  been  admissible  in  evidence,  thoogh 
made  in  the  existing  suit,  without  other  evidence  to  identify  the  party  whose  an- 
swer it  was  wiUi  the  partner. 

An  issae,  whether  a  security  had  been  "  unfairly"  obtained,  superadded  to  an  issoei 
whether  it  had  been  **  frandnlently**  obtained,  dinpproved ;  tnm  the  naeertainty 
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of  what,  ia  a  legal  eeiiset  cooetitutee  onfainieeB  as  difltiDgoiehed,  if  it  be  distia- 
gnishable,  from  frand. 

Hie  praciice  of  aUowiog  the  parties,  on  the  trial  of  an  inue,  to  be  examined  for 
theroeelTee  is  in  the  discretion  of  the  court,  bat  to  be  resorted  to  with  great  caa- 
tion,  and  never  unless,  under  the  peculiar  circumstances  of  the  case,  justice  could 
not  be  attained  without  it ;  and  certainly  never,  when,  from  the  position  of  the  par- 
ties, an  unfair  advantage  would  be  given  by  it  to  one  over  the  other.  And,  there- 
fore, where  it  appeared  that  the  transaction  to  which  the  issue  related,  had  occurred 
in  the  presence  only  of  the  plaintiff  and  one  other  party,  who,  being  a  late  partner 
of  the  defendants,  was  since  dead  ;  an  order  of  the  court  below  directing  that 
each  party  to  the  issue  should  be  at  liberty  to  be  examined  for  himself,  was  re- 
vened  on  appeal  as  calculated  to  give  the  plaintiff  an  unfair  advantage. 

Where,  after  the  trial  of  an  issue  directed  by  the  court  below,  the  party  who  failed 
appealed  from  the  order  directing  it,  the  Lord  Chancellor  in  reversing  the  order 
and  directing  a  new  issue,  refused  the  other  party  the  costs  of  the  appeal,  but  re- 
served them. 

Where  a  decree  or  order  under  which  money  has  been  paid  is  reversed  on  appeal  the 
money  is  in  general  ordered  to  be  repaid  without  interest. 

The  object  of  this  suit  was,  amongFst  other  things,  to  have  it 
declared  that  a  bond  and  warrant  of  attorney,  dated  the  30th 
of  April  1831,  were  fraudulently  obtained  by  the  defendants 
from  the  plaintiff,  and  to  have  a  sum  of  £1560  14^.  which  the 
plaintiff  had  paid  to  the  defendants  in  respect  thereof  before  the 
discovery  of  the  alleged  fraud,  repaid  with  interest ;  and  also 
that  an  action  which  the  defendant  had  brought  against  the 
plaintiff  upon  another  bond  dated  the  30th  January  1822,  which 
was  also  alleged  to  have  been  fraudulently  obtained,  might  be  re- 
strained by  injunction. 

•The  case  made  by  the  bill,  so  far  as  is  material  to  this  [^454] 
report,  was — That  in  the  year  1822,  and  for  many  years 
afterwards,  Richard  Parker,  the  brother  of  the  plaintiff,  carried 
on  the  business  of  a  common  carrier  and  corn-dealer,  and  kept 
an  account  with  the  banking  firm  of  Cox,  Morrell  &  Co.,  at  Ox- 
ford ;  in  which  firm  the  then  partners  were  Richard  Cox,  his 
son  Richard  Ferdinand  Cox,  and  the  defendants  James  and 
Robert  Morrell.  That,  at  the  beginning  of  the  year  1822,  Rich- 
ard Parker  represented  to  the  plaintiff  that  he  had  occasion  for 
the  sum  of  £2000  for  a  few  months,  and  that  the  bankers  would 
give  him  credit  for  it  in  his  account,  if  the  plaintiff  would  join 
him  as  surety  in  a  bond  for  the  amount ;  which  the  plaintiff 
having  consented  to  do,  the  bond  of  the  30th  January  1822,  was 
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accordingly  executed  as  the  joiat  and  severat  bond  of  the  two 
brothers. 

That  in  the  month  of  April  1831,  Richard  Ferdinand  Cox 
who  was  an  intimate  friend  of  Richard  Parker,  called  upon 
the  plaintiff  and  informed  him  that  Richard  Parker  was  in  want 
of  £2300  and  had  applied  to  the  bank  to  advance  him  that 
amount,  which  they  were  willing  to  do  upon  having  security, 
and  that  he,  R.  F.  Cox,  was  commissioned  by  Richard  Parker 
to  request  the  plaintiff  to  become  such  security.  That  upon  the 
plaintiff  expressing  some  surprise  that  the  bank  should  require 
security  from  so  old  and  well  known  a  customer  as  his  brother, 
R.  F.  Cox  replied  that  it  was  a  rule  of  the  bank  not  to  allow 
their  customer's  accounts  to  be  overdrawn  without  some  security 
being  given  ;  but  that  he  had  perfect  confidence  in  the  flourish- 
ing state  of  Richard  Parker's  affairs ;  and,  after  reminding  the 
plaintiff  that  he  had  been  borne  harmless  upon  his  former  bond, 
he  added,  that  if  the  plaintiff  had  really  any  apprehension  he 
would  himself  engage  to  replace  the  loan  in  three  weeks^ 
[*455]  should  Richard  Parker  fail  to  do  so  j  whereupon  •the 
plaintiff,  relying  upon  that  assurance,  consented  to  give 
his  security,  and  accordingly  executed  the  bond  and  warrant 
of  attorney  above  mentioned,  of  the  30th  April  1831. 

That  in  the  following  month  of  June,  R.  F.  Cox,  quitted  the 
banking  firm,  on  which  occasion  the  plaintiff  having  heard  that 
cash  matters  between  him  and  his  partners  were  not  quite  cor- 
rect, and  that  Richard  Parker  was  to  be  a  party  to  some  arrange- 
ment on  his  behalf  with  the  firm,  the  plaintiff  became  anxious 
that  the  bond  and  warrant  of  attorney  which  he  then  supposed 
to  be  the  only  securities  in  the  hands  of  the  bank  on  which  he 
was  liable,  should  be  withdrawn,  and  that,  upon  his  intimating 
such  wish  to  Richard,  the  latter  went  with  him  to  the  bank  and 
paid  lOOOZ.  specifically  in  part  discharge  of  the  2500/. :  and  that 
in  the  year  1838,  the  plaintiff  was  compelled  by  a  threat  of  pro- 
ceedings on  the  bond  and  warrant  of  attorney  to  pay  the  1560^ 
lis.  being  the  balance  of  that  sum  with  an  arrear  of  interest 
then  claimed  to  be  due. 

That,  in  the  following  year,  to  the  plaintiff's  great  surprise^ 
the  above-mentioned  action  was  brought  against  him  by  the 
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Horrells  and  certain  persons  as  assignees  of  R.  F.  Cox,  who  had 
in  the  year  1838,  become  bankrupt,  upon  the  bond  of  April  1822 ; 
and  that  from  inquiries  which  those  proceedings  had  induced 
him  to  make,  he  had  discovered  that  both  the  security  of  1822 
and  that  of  1831  had  been  obtained  from  him  under  circum* 
stances  of  misrepresentation  and  concealment  as  to  the  state  of 
Richard  Parker's  banking  account ;  for  that,  while  he  had  been 
led  by  Richard  F.  Cox  to  believe  on  both  those  occasions,  that 
the  accoimt  was  not  overdrawn,  and  that  the  securities  were 
wanted  only  for  a  temporary  and  particular  advance, 
the  fact  was,  that  Richard  'Parker's  account  was,  on  ['iSBj 
both  occasions,  overdrawn  by  several  thousand  pounds 
independently  of  the  advances  for  which  the  securities  were 
understood  to  be  given,  and  d\at  his  afiairs  were  known  by  the 
bank  to  be  in  a  state  of  embsurrassment. 

The  defendants,  the  Monells,  by  their  answer  insisted  that 
the  bonds  were  intended  to  be  permanent  and  continuing  secu- 
rities ;  but  they  admitted  that,  at  the  time  when  the  bond  of 
April  1831  was  given,  Richard  Parker  was  largely  indebted  to 
the  bank  ;  and  that,  although  the  defendants  were  not  then 
aware  of  the  full  amount  of  such  debt,  inasmuch  as  Richard  F. 
Cox,  who  had  had  some  irregular  dealings  with  Richard  Parker, 
had  made  him  some  advances  which  he  had  contrived  to  con- 
ceal from  his  partners,  yet  that  the  defendants  were  then  anx- 
ious to  obtain  some  further  security  for  payment  of  the  sum  by 
which  they  knew  that  the  account  was  overdrawn,  and  which 
the  books  then  showed  to  be  4276/. ;  but  they  said  that  the 
whole  transaction  connected  with  those  securities  had  been  con- 
ducted by  Richard  F.  Cox  alone,  and  that  they  did  not  know 
what  passed  on  the  occasion  between  him  and  the  plaintiff;  but 
that  if  he  had  made  any  such  representations  as  the  bill  alleged, 
they,  the  defendants,  were  not  in  any  way  privy  thereto ;  and 
with  respect  to  the  alleged  suppression  of  information  on  the  part 
of  Richard  F.  Cox,  they  said  it  was  not  the  practice  of  their 
bank,  or  indeed  of  any  bank,  to  disclose  the  state  of  their  cus- 
tomers' accounts  to  a  stranger,  without  express  authority  from 
the  customer  himself. 

Richard  F.  Cox,  who,  though  stripped  of  all  personal  interest 
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[The  Lord  Chancellor. — ^It  is  not  easy  to  see  what  is  the 
utility  of  such  an  issue.  If  the  preceding  issues  be  found  for 
the  plaintiff,  there  is  unfairness,  and  a  good  deal  more.  If  not, 
and  by  unfairness  be  meant  something  different  from  fraud  in 
the  legal  sense,  what  does  it  mean  ?  It  is  easy  to  say  morally 
what  is  unfairness,  but  not  legally.  Such  an  issue  is  certainly 
not  according  to  the  usual  practice  of  the  court.] 

But  the  most  serious  objection  to  the  order  is  the  leave  givea 
to  the  parties  to  be  examined  for  themselves,  the  effect  of  which 
in  this  case  has  been,  that  the  plaintiff  has  obtained  verdicts 
upon  his  own  evidence  only,  and  that  upon  facts  which  not  be- 
ing in  the  knowledge  of  the  appellants,  they  were  unable  by 

their  own  evidence  to  contradict.  The  only  other  case 
[M60]    in  which  we  *belie  ve  such  a  course  has  ever  been  adopted 

is  that  of  Milner  v.  Singleton  some  years  ago,  in  which, 
however,  the  circumstances  were  very  peculiar ;  for  the  question 
being  whether  a  lease  granted  to  Singleton  had  been  so  granted 
to  him  in  trust  for  Milner,  and  that  question  depending  entirely 
on  what  had  passed  between  them  in  a  private  room  when  no 
one  else  was  present,  your  Lordship  thought  it  desirable  that  the 
jury  should  see  what  the  parties  would  say  when  confronted  to- 
gether. In  that  case,  therefore,  the  course  seems  to  have  been 
justified  by  necessity,  and  both  parties  were  on  an  equality. 
But  in  the  present  case  both  these  features  are  wanting,  for  if 
there  was,  as  the  plaintiff  alleges,  fraudulent  concealment,  he 
had  other  means  in  abundance  of  proving  it,  and  then  the  ques- 
tion of  misrepresentation  would  have  been  immaterial.  If,  on 
the  other  hand,  the  case  rested  on  misrepresentation  alone,  the 
parties  were  not  as  to  that  on  an  equality,  for  the  only  person 
who  could  have  contradicted  the  plaintiff's  assertion  on  that 
point  was  dead. 

TuE  Lord  Chancellor. — I  never  before  heard  of  such  a 
thing  being  done  where  there  were  two  parties  to  the  transac- 
tion in  question,  and  one  was  dead.  But  it  is  not  an  unfrequent 
practice  where  both  are  living.  I  remember  in  De  Teuiei  v. 
Bordenave^  Lord  Eldon  ordered  both  parties  to  be  examined. 
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Mr.  RusseU^  Mr.  Walker^  and  Mr.  Ooodeve  for  the  respond* 
ents. 

If  any  party  is  entitled  to  complain  of  the  decree,  it  is  the 
plaintiff,  who,  we  are  prepared  to  contend,  was  entitled  npon  the 
pleadings  to  an  immediate  decree. 

•The  Lord  Chancellor. — You  cannot  go  into  that  [*461] 
on  this  appeal,  which  is  only  from  part  of  the  decree. 
It  assumes  that  some  issue  is  to  be  directed,  and  merely  brings 
before  me  the  question  whether  the  issues  ought  not  to  have 
been  sent  in  some  other  form,  and  with  different  directions.  If 
you  meant  to  complain  of  the  decree,  you  ought  to  have  ap- 
pealed generally. 

After  some  further  discussion,  the  counsel  for  the  appellant 
not  objecting,  the  case  stood  over,  with  liberty  to  the  plaintiff  to 
present  such  counter-petition  as  he  might  be  advised,  he  paying 
the  costs  of  the  -day. 

Jan.  19. — No  counter-petition  of  appeal,  however,  was  pre- 
sented, and  the  counsel  for  the  respondent  on  a  subsequent  day 
resumed  their  argument:  attempting  to  sustain  the  issues  as 
directed  by  the  court  below.  For  that  purpose  they  argued,  that 
on  the  authority  of  Pritchard  v.  Draper  j{a)  and  Cass  v.  Beding- 
fidd^lfi)  Cox's  answer  was  admissible  against  the  defendants,  as 
the  admission  of  a  quondam  partner  of  their's  in  relation  to  a 
partnership  transaction :  and  that  even,  supposing  it  not  to  be 
as  conclusive  as  an  admission  by  the  defendants  themselves,  it 
was  sufficient  ground  on  which  the  court  might  direct  an  in- 
quiry. With  respect  to  the  direction  that  the  parties  should  be 
at  liberty  to  be  examined,  they  referred  to  De  Tastet  v.  Borde- 
navej{e)  and  Seton  on  Decrees,  p.  346 ;  but  lastly,  they 
insisted  ''that  after  the  trial  of  an  issue,  it  was  too  late  [*462] 
for  the  unsuccessful  party  to  appeal  against  the  order 
directing  it,  De  Tastet  v.  Bordenave,  particularly  where,  as  in 


(«)  1  B.  A  M.  191.  (b)  19  Sim.  35.  («)  Jae.  516. 
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this  case,  that  party  had  not  been  merely  passive  underthe  order, 
but  had  applied,  before  the  trial,  for  a  special  jury. 

Mr.  Wigratn,  in  reply  to  the  last  point,  cited  White  v.  Lisk,{a) 
and  mentioned,  as  analogous,  the  recent  case  of  Watts  r.  Htfdejljb) 
in  which  the  defendant,  after  having  tried  his  chance  upon  the 
amended  record,  had  been  permitted  to  appeal  from  the  order 
allowing  the  amendment.(c) 

Jan.  27. — ^The  Lord  Chancellor. — ^This  case  involves  two 
points  of  much  importance  to  the  practice  of  the  court ;  but 
neither  of  them,  in  my  opinion,  of  any  doubt. 

The  decree  contains  the  following  recital  as  one  of  the  grounds 
upon  which  it  is  foimded  :  <<  And  upon  hearing  the  answer  of 
Richard  Ferdinand  Cox  to  the  plaihtiflf's  original  and  amended 
bill,  tendered  by  the  plaintiff  as  evidence  against  the  defendants 
James  and  Robert  Morrell,  but  objected  to  by  theln,  and  read  de 
bene  esse^  without  prejudice  to  the  question  whether  the  same  be 
admissible  in  evidence  against  the  defendants  James  and  Robert 
Morrell  or  not,  read."  The  decree,  therefore,  imports  that  it  was 
made  upon  hearing  this  answer  read  against  the  other 
[*463]  defendants ;  but  it  cannot  *be  supposed  that  the  court 
permitted  such  answer  to  have  any  effect  upon  its  judg- 
ment without  deciding  whether  it  was  admissible  or  not  as  evi- 
dence. I  have  lately  had  several  opportunities  of  stating  my 
objection  to  this  course  of  proceeding,  which  it  is  therefore  un- 
necessary to  repeat  upon  the  present  occasion  .(c2)  When  a  piece 
of  evidence  is  tendered  and  objected  to,  it  is,  I  think,  the  duty 
of  the  court,  before  it  makes  a  decree,  to  decide  upon  the  admis- 
sibility of  the  evidence ;  and  I  have  no  hesitation  in  the  present 
case  in  holding,  that  when  this  answer  was  tendered  it  ought  to 
have  been  altogether  rejected. 

It  was  as  I  imderstand,  simply  tendered  as  an  answer  in  the 
cause,  that  is,  an  office  copy  was  produced  as  the  answer  of  one 
Richard  Ferdinand  Cox :  that  is,  the  answer  of  one  defendant 
was  attempted  to  be  read  against  another  defendant,  which  is 

(a)  3  Swanst  351,  n.  (h)  P.  406.  ante. 

(0)  See  Butlim  v.  Ma»Ur9t  ante,  p.  290.  (4  See  Watdou  ▼.  Pwht,  tnte,  p.  5. 
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contrary  to  the  rules  and  practice  of  this  court  The  decree  re- 
cites that  it  was  tendered  as  evidence :  but  that  does  not  nega- 
tive the  supposition  that  it  was  tendered  as  an  answer  in  the 
cause.  It  cannot  mean  that  it  was  tendered  as  a  document  of  a 
person  whose  admissions  would  be  evidence  against  the  defen- 
dants James  and  Robert  Morrell,  because  there  does  not  appear 
to  have  been  any  evidence  to  introduce  the  document  in  that 
character.  The  identity  of  the  party,  his  relative  situation  with 
respect  to  the  other  defendants,  and  the  authenticity  of  what  ap- 
pears in  that  answer  as  being  his  admissions,  all  essential  cir- 
cumstances to  the  validity  of  the  document  as  a  piece  of  evi- 
dence, not  appearing  cdiunde^  cannot  be  proved  by  the  contents 
of  the  document  tendered  and  objected  to.  Without,  there- 
fore, entering  further  into  the  question.  I  think  it  clear 
that  *as  the  matter  was  presented  to  the  Court,  this  doc-  [*464] 
ument  ought  to  have  been  rejected, 

I  must,  however,  observe,  that  as  to  the  question  whether  such 
a  document  could,  if  regularly  brought  before  the  court,  have 
been  received  in  evidence,  none  of  the  cases  referred  to  come 
near  to  the  circumstances  of  the  present  Priehard  v.  Draper{a) 
is  the  nearest ;  but  this  proceeded  upon  a  ground  which  is  want- 
ing here,  namely,  that  the  party  making  the  admission  was 
at  the  time  subject  to  a  joint  obligation(6)[l]  with  the  party 

(«)  1  R.  4&  M.  191. 

{h)  TiMre  neoM  to  be  mme  inftecnraey  of  exprewion  in  thw  lefemnee  to  the  eiise 
of  PriUhmrd  ▼.  Drapetf  wliieb,  however,  as  the  judgment  was  a  written  one,  the  re- 
porter hae  not  felt  himaelf  at  Kberty  to  alter.  Hie  bill  was  filed  by  one  of  two  part- 
um  in  a  diwnlyed  linn,  against  a  debtor  to  the  partnenhip,  for  an  acconnt  and  pay- 
nwnt  of  a  partnerihip  debt ;  and  the  other  partner,  who  had  linee  the  disMlation  of 
the  partnenhip  been  employed  as  reoeirer  of  the  rents  of  the  debtor,  was  made  a  oo- 
dafendant  with  him.  In  taking  the  acooonta  before  the  Master  that  partner  was  ex- 
amined OB  intemgatories,  and  his  examination  contained  what  Sir  J.  Leach  thought 
an  admisBOB,  that  the  debt  had  been  paid  by  an  express  appropriation  of  snms 
had  come  to  his  hands  in  his  character  of  receiver:  and  the  question  was 
whether  that  admission  was  made  bindmg  npon  the  plaintiff  Sir  John  Leach  thoogfat 
it  was,  and  Lord  Bnmgfaam  was  of  the  same  opinion  npon  the  <inestion  of  law,  but 
diftred  from  his  Honor  npon  the  facts,  being  of  opniion  that  the  examination  did  not 
maont  to  soeh  admission.  The  ease,  thereiivre,  wonld  seem  to  have  been  one,  not 
«f  joint  liability  bat  of  joint  interest,  thoagh  the  reasoning  of  the  judgment  was  boiv 

fl)  See  WMt.  Br€d4iek,  1  Tannt  104;  BMte  ▼.  F^tr,  It  Dooglam,  019. 
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[*466J  against  *whom  it  was  to  be  used :  which  appears  frond 
the  ground  upon  which  Lord  Brougham  rested  that  de- 
rowed  from  the  cases  of  Whiteomh  t.  W%t(tfi^f  and  Wood  y.  Braddiek,  Tiriiich  were 
cases  of  the  former  description,  and,  it  is,  no  doabi,  to  that  reasoning  and  not  to  tha 
facts  of  the  case  of  Priuhard  y.  Draper  itself,  that  the  Lord  ChanceDor's  obserya^ 
tion  in  the  text  nieiB. 

It  may  be  obseryed,  howeyer,  as  an  additional  gioond  for  the  rejeotion  of  the  an- 
swer in  the  present  case,  that  in  all  those  cases  at  law  in  which  an  adnussion  or  ac- 
knowledgment by  one  partner  after  dissolntion  of  the  partnership  has  been  held 
binding  on  his  co-partnexs,  the  question  has  been  whether  a  partnership  contract, 
pitnred  aliunde  to  haye  once  existed,  had  been  satisfied  or  discharged,  or  whether  it 
was  stiU  subsisting :  whereas,  in  the  present  case,  the  answer  was  tendered  as  evi- 
dence  of  the'  contract  itself;  for  it  was  tendered  as  an  admisrion  of  ^  representa- 
tion haying  been  made  by  one  of  the  partnexs,  whioh  if  made,  wonid  haye  had  tho^ 
efiect  of  a  guarantee  by  the  partnexship  that  the  facts  represented  were  true.  (See 
Blair  y.  Bromley,  ante,  p.  354.)  It  is,  howeyer,  one  thing  to  say  that  the  eontinning 
unity  of  interest  and  liability  between  partners  in  respect  of  contracts  admitted  or 
proyed  to  haye  been  snbsisting  at  or  preyiously  to  the  dissdation  of  the  partnership* 
shall  render  the  snbseqnent  acts  or  admissions  of  each  partner  in  relatioa  to  those 
contracts  binding  upon  the  rest ;  but  it  is  another  thing  to  say,  that  their  subsequent 
acts  and  admissions  should  haye  the  same  eflS»ct  in  relation  to  contracts  not  otherwise 
proyed  to  haye  been  subsisting  at  or  previously  to  the  time  of  such  dissolntion.  See 
Lord  Ellenborough's  obseryutions  on  Whitcorrib  y.  Whiting  in  BrtmdramY.  Wkarton^ 
1  B.  &  Aid.  467.[2] 

[2]  An  apparent  joint  interest  is  not  sufficient  to  render  the  admission  of  one  party 
receiyable  against  his  companion,  where  the  reality  of  that  interest  is  the  point  in  ood- 
troyersy ;  the  proof  must  first  show  prima  faeie  the  eiistence  of  the  joint  interest ;  see, 
Oray  y.  Palmer,  1  Esp.  135.  Where  parties  are  sought  to  be  c^^tfged  as  paitnen, 
the  existence  of  the  partnership  cannot  be  proyen  by  the  admission  of  one  ao  as  to 
afibct  the  others,  see  Niekoll  y.  Dowding-  et  ah,  Staikey  R.  81 ;  Orant  y.  Jack* 
eon  et  aL,  Peake  Cas.  204 ;  Burgeee  y.  Lane  et  oL,  3  Greenleaf  R.,  165  ;  Whitney 
y.  Ferris,  10  John  R.  66 ;  Fan  Reimedyk  y.  JTan^,  1  Gall.  645 ;  HarrU  y.  Wileon 
7  Wen,  R.  57.  The  case  of  Whiteomb  y.  Whiting,  was  m  conflict  with  the  pieyioas 
decision  of  Bland  y.  Hoeelrig,  2  Ventris,  and  although  it  has  been  questioned  in  Eng- 
land (see  Atkine  y.  Tredgold,  2  B.  Ac  0.  23,)  but  the  weight  of  Lord  Mansfield** 
name  has  successfully  caused  the  doctrine  of  the  case  of  Wkiteomb  y.  Whiiing  to 
bo  fully  established  in  England.  It  has  been  disregarded  in  the  Supreme  Court  of  the 
United  States,  {BeU  y.  Jlforrison,  1  Peters,  351,)  and  is  now  completely  oyerruled  in 
the  state  of  New  York.  A  reyiew  of  the  New  York  cases  will  be  fband  in  the 
opinion  of  Bronson,  J.  in  the  esse  of  Van  Buren  v.  Parmelee,  2  Comstoek  R.>  at  page 
529,  530,  53 1.  The  rule  in  that  sUte  as  now  settled  by  the  Court  of  Appeals,  is,  that 
the  presumed  agency  growing  out  of  the  contract  of  co^partnenhip,  oeaseson  the  dis- 
solution of  the  co-partnenhip.  The  dissolution  operates  as  a  reyocation  of  the  au- 
thority, except  so  far  as  its  continued  existence  is  indispensable  in  windmg  up  tha 
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cisicm,  namely  deciaions  at  law  under  the  then  statutes  of  limita*- 
tions,  that  one  of  the  two  parties  bound,  might,  by  his  declara- 
tion or  promise,  after  the  statute  had  run,  take  the  case  out  of 
Its  operation ;  the  effect  of  the  statutes  of  limitations  being  not 
that  the  right  was  destroyed  by  the  running  of  time,  but  only 
diat  the  remedy  was  barred.  In  the,  present  case,  Richard  Fer- 
dinand Cox,  the  late  partner  with  Messrs.  Morrell,  became  bank- 
rupt in  1838,  and  obtained  his  certificate ;  and  he  was  made  a 
defendant,  not  as  having  been  a  partner,  but  as  representative 
of  his  father,  Richard  Cox.  By  his  answer  he  disclaimed  any 
interest  in  the  matters  in  contest,  and  was,  therefore,  when  the 
bill  was  filed  in  1840,  and  certainly  till  May  1846,  when  he  an- 
swered the  supplemental  bill,  and,  for  anything  that  appeared, 
at  the  time  of  the  hearing,  a  competent  witness  to  prove 
any  fact  the  plaintiff  might  wish  to  'establish  by  him.  [M66] 
But,  abstaining  from  this  regular  and  legitimate  course, 
the  plaintiff  merely  tendered  an  office  copy  of  his  answer,  put 

ooneeiiM  of  the  company ;  and  henoe,  alter  the  dLnoIation  of  the  oo-partnenbip  an 
acknowledgment  and  promise  to  pay  made  by  one  of  the  partners,  after  a  debt  is 
bamd  by  the  statute  of  limitations  wfll  not  revive  the  debt 

The  case  of  WHteomb  v.  Whiting  has  been  foUowed  in  MassaehnaettB>  Connecti- 
OQt,  Maine,  and  Vennont ;  see  Cody  v.  Shephsrd,  11  Pick.  400 ;  Bridge  v.  Gay, 
14  Pick.  55 ;  Sigaurney  v.  Drury,  nnd.  387,  391 :  Verial  v.  BurriU,  16  Pick.  R. 
401 ; Boniv.  Lathrop,4  Conn.  336 ;  Court  v.  Tracey,  8  Conn.  268 ;  Auaiin  v.  Boat- 
wiei,  9  Conn.  496 ;  Clarke  v.  Sigoumey,  17  Conn.  511 ;  Parker  v.  Merrill,  6  Green- 
leaf,  41 ;  Pike  w,  Warren,  15  Make,  390 ;  Dinemore  v.  Dinnnare,  21  Rid.  433 ; 
JoHyn  V.  Am(A,  13  V«rm«nt,  358 ;  Wheeler  v.  DooUtOe,  16  Vt  44a 

In  North  Carolina  it  has  been  held  that  the  acknowledgment  of  a  debt  by  one 
partner,  thongfa  after  the  dissolution,  will  prevent  the  operation  of  the  statute  of  lim- 
itations ;  {Melntyre  v.  Oliver,  2  Hawks  209 ;)  and  the  same  has  been  held  in  Georgia, 
provided  the  new  promise  is  made  before  the  action  is  barred ;  but  not  when  the  new 
pramise  is  made  afterward.  Brewster  v.  Hardeman,  Dudley,  138.  It  has  been  de- 
cided fay  the  Court  of  Appeals  in  Soath  Carolina,  that  a  promise  by  one  partner  made 
after  the  dissolution,  and  after  the  statute  had  run,  will  not  charge  the  other  partner. 
Steele  v.  Jenninge,  1  McMulIen,  297.  The  autliority  of  Whitcomb  v.  Whiting,  has 
been  denied  in  New  Hampshire :  Exeter  Bank  v.  Sullivan,  6  N.  Hamp.  R.  124.  In 
TenoesBee,  a  promise  fay  one  partner  after  the  dissolution  of  the  partneiBhip  to  pay  a 
Mte  made  by  the  firm,  does  not  take  the  case  out  of  the  statute  of  limitations  as  to 
the  other  partners,  Belote'e  Ex*ra.  v.  Wynne,  7  Yerger,  534 ;  Muee  v.  DoneUon,  2 
Humph.  166 ;  and  the  same  rule  obtains  in  Pennsylvania  and  Indiana,  Levy  v.  Cade, 
17  S.  &  R.  124 ;  Learight  v.  Craighead,  I  Pen.  &,  Nott.  135  ;  Yande  a  v.  Lefa- 
%  3  Black.  R.  871  ;  sef»atoo  BeUw.  Mwrieen,  1  Pet.  R.  357. 
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in  many  years  after  all  his  connexion  with  tfie  other  defendants 
had  ceased,  and  when  he  had  no  inteiest  in,  or  lialHlity  connec- 
ted with,  any  of  the  objects  of  the  suk.  If  upon  the  trial  of  the 
issue  I  am  about  to  direct,  this  answer  should  be  tendered  in  ev- 
idence, its  admissibility  will  be  decided  upon  as  the  &cts  and 
the  law  may  then  appear  to  the  presiding  judge.  I  am  only 
considering  what,  in  my  opinion,  ought  to  have  been  done  at 
the  hearing  in  this  court,  and  I  am  ciearly  of  ofmiion  that,  as 
then  tendered,  it  ought  to  have  been  rejected. 

The  next  part  of  the  decree  to  which  I  think  it  necessary  par- 
ticularly to  advert,  is  the  direction  that  at  the  trial  the  plaintiff 
is  to  be  at  liberty  to  be  examined  for  himself,  and  that  the  de- 
fendants James  and  Robert  Morrell  are  to  be  at  liberty  to  be  ex- 
amined for  themselves.  The  course  which  this  court  sometimes 
adopts  of  endeavoring  to  ascertain  the  truth  by  means  inconsis- 
tent with  the  ordinary  rules  of  evidence,  have  no  doubt  frequently 
been  productive  of  good ',  but  I  think  it  ought  to  be  resorted  to 
with  great  caution,  and  never  adopted  unless,  under  the  peculiar 
circumstances  of  the  case,  justice  could  not  be  attained  without 
it :  and  certainly  never,  when  from  the  position  of  the  parties  an 
unfair  advantage  would  be  given  to  another  party. 

In  this  case  I  find  from  the  statement  in  the  p{aintifi''s  bill, 
that  all  the  transactions  complained  of,  and  from  which  fraud 
is*  imputed,  took  jdace  between  the  plaintiff  himself  and  Richard 
Ferdinand  Cox.  The  defendants,  the  Morrells,  the  partners  with 
the  latter,  are  not  alleged  to  have  intervened  in  any  part  of  the 
transactions  which  are  objected  to,  and  appear  to  have 
[•467]  •been  not  only  not  parties  to  the  alleged  misc(xiduct  of 
Richard  Ferdinand  Cox,  but  to  have  been  themselves 
victiips  of  the  improper  deahngs  with  Richard  Parker  the  plain- 
tiffs brother.  Richard  Ferdinand  Oox  is  alleged  to  be  dead ; 
but  till  the  time  of  his  death,  which  must  have  been  after  May 
1845,  he  might  have  been  examined  by  the  plaintiff  in  iHX>of  of 
his  case.  This  he  neglected  to  do,  and  if  by  this  neglect  he  has 
lost  the  benefit  of  his  evidence  the  fault  rests  with  him,  but  that 
can  be  no  reason  forgiving  him  permission  to  prove  his  own  case 
as  a  witness ;  and  if  it  had,  such  permission  ought  only  to  have 
been  given  by  putting  the  defendant  upon  a  par  with  him,  and 
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this  the  decree  proposes  to  do ;  but  the  bill  shows  that  this  equal- 
ity is  nominal  only,  all  the  facts  alleged  being  in  the  knowledge 
of  the  plaintiff,  and  none  of  them  in  the  knowledge  of  the 
defendants,  so  that  they  could  not  possibly  have  any  means  of 
contradicting  or  explaining  what  the  plaintiff  might  state  to  have 
passed  between  him  and  Richard  Ferdinand  Cox.  This  has 
not  been  so  in  any  of  the  cases  in  which  such  orders  have  been 
made.  In  De  Tastet  v.  Bordenave,  both  plaintiff  and  defendant 
were  parties  to  the  whole  of  the  transaction  in  question,  and 
there  were  no  other  means  of  asceitaining  what  they  really  were. 
I  think,  therefore,  that  the  order  for  the  examination  of  the  plain- 
tiff gave  him  a  very  imfair  advantage  over  the  defendants,  and 
that  this  departure  from  the  usual  course  of  ascertaining  the 
truth  was  calculated  not  to  promote  the  object,  but  to  lead  to  the 
opposite  result  I  am,  therefore,  of  opinion  that  this  part  of  the 
decree  ought  not  to  have  been  made. 

The  question  remains  what  ought  to  have  been  the  decree. 
The  petition  of  appeal  did  not  suggest  that  the  bill  ought 
to  have  been  dismissed,  but  that  a  different  *issue  ought  [M68] 
to  have  been  directed,  and  certainly  the  state  of  Rich- 
ard Parker's  account  with  the  firm,  and  his  transactions  with 
Richard  Ferdinand  Cox  fiumish  a  case  for  investigation.  The 
appellant  contended,  that  there  was  no  case  for  any  inquiry  as 
to  positive  misrepresentations  but  only  as  to  concealment,  but  the 
suggestio  falsi  and  the  suppressio  veri  may  be  closely  allied, 
and  the  distinction  between  them  very  nice.  I  am,  therefore,  un- 
willing to  limit  the  inquiry,  and  I  think  the  issue  should  be 
whether  the  bond  and  warrant  of  attorney  dated  the  30th  of  April 
1831,  in  the  pleadings  mentioned,  were  fraudulently  obtained 
from  the  plaintiff  by  means  of  any  false  representation  or  impro- 
per concealment  on  the  part  of  the  four  obligees  or  any  of  them, 
with  liberty  to  endorse  special  circumstances.  I  see  no  case  made 
for  the  fifth  issue.  The  effect  of  the  securities  must  depend  up- 
on their  construction. 

Mr.  Walker,  for  the  plaintiff,  asked  for  the  costs,  on  the  ground 
that  the  defendants  ought  to  have  appealed  before  the  issues  had 
been  tried,  but 
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The  Lord  Chancellor  said — ^I  cannot  do  that:  all  lean  do 
is  to  resenre  the  costs; 


Feb.  19. — ^The  cause  was  afterwards  spoken  to  on  the  minutes, 
when  a  question  arose  whether  the  1560/.  which  had  been  paid 
by  the  defendants  to  the  plaintiff  pursuant  to  the  decree  below, 
should  be  zepaid  with  or  without  interest 

The  Lord  Chancellor  desired  the  Registrar  to  inquire 
whether  &ere  was  any  settled  practice  in  such  cases ;  and  on  a 

subsequent  day, 
[*469]  *His  Lordship  said — The  Registrars  report  that,  in  the 
absence  of  any  special  direction  from  the  court,  they 
should  not  insert  pajrment  of  interest  in  the  order.  Now,  no  spe- 
cial direction  was  given  by  me  in  this  case,  and  no  special  case 
for  interest  is  now  made ;  therefore  let  the  order  be  for  pa3nnent 
of  the  1560/.  without  interest. 


The  Reporter  has  been  informed  that  the  issue  has  been  sinc€ 
tried ;  that  the  answer  of  R.  F.  Cox  was  again  tendered  by  the 
plaintiff,  but  was  rejected ;  and  that  a  verdict  was  given  for  the 
defendants. 


CoTHER  V.  The  Midland  Railway  Company. 

1847 ;  Not.  11,  12.    1848 ;  Jan.  29  : 

Question,  whether  under  the  words  "  Railway  and  works,"  a  railway  company  had 
a  right,  by  the  compulsory  powexs  of  their  Act,  to  take  a  piece  of  land  for  the  pur- 
pose of  building  a  station.    Held  that  they  had. 

Where  the  matter  in  dispute  is  distinctly  raised  by  a  motion  for  an  injnuetioii,  and  is 
ready  for  decision,  the  right  should  be  declared  and  the  injunction  founded  upon 
such  declaratiou,  that  the  order  may  inform  the  defendant  what  the  opinion  of  the 
court  is  as  to  the  limits  of  his  right 

This  was  a  motion  to  dissolve  an  injunction,  granted  by  Yice- 
Chancellor  Wigram,  by  which  the  defendants  were  restrained 
"  from  issuing  a  warrant  to  the  sheriff  to  summon  a  jury,  for  the 
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puTpose  of  determining  the  amount  of  compensation  to  be  paid 
by  the  Company  for  a  jnece  of  the  plaintifi''s  land,  consisting  of 
la.  Or.  3^."  which  they  claimed  a  right  to  take  under  the  com- 
pulsory powers  of  their  Act,  "and  from  entering  upon, 
*0T  taking  possession  of  the  same,  except  so  much  of  it  [*470] 
as  was  necessary  for  the  purpose  of  making  or  maintain- 
ing the  railway  and  works." 

The  piece  of  land  was  used  by  the  plaintiff  as  a  rope  walk, 
and  there  were  several  cottages  and  sheds  built  upon  it.  The 
company  had  given  the  usual  notice  to  the  plaintiff,  that  they  re- 
quired the  whole,*  and  had  offered  800/.  for  it.  The  plaintiff  dis- 
puted their  right  to  take  more  than  a  small  part,  under  the  com- 
pulsory powers  of  their  Acts,  but  had  offered  to  sell  them  the 
whole  for  1500/. 

The  Act  of  Parliament,  under  which  the  land  was  claimed  by 
the  company,  empowered  them  to  make  certain  lines  of  railway, 
including  an  extension  of  the  main  line  of  the  Birmingham  and 
Gloucester  Railway,  which  had  been  consolidated  with  the  Mid- 
land Railway,  to  the  High  Orchard  Basin  of  the  Gloucester  and 
Berkley  Canal  at  Gloucester ;  and  it  was  for  the  purpose  of  that 
extension,  and  the  works  connected  with  it,  that  the  land  in 
question  was  required.  The  maps  and  plans  deposited  with  the 
Clerk  of  the  Peace,  showed  that  two  small  portions  only  of  the 
land,  at  the  northern  and  southern  extremities,  were  wanted  for 
the  extension  line  itself;  but  the  whole  was  numbered,  and  the 
company  insisted  that  the  rest  was  necessary  for  other  purposes, 
and  amongst  others,  for  the  erection  of  a  new  station,  or  an  ad- 
dition to  the  old  one,  at  the  terminus  of  the  original  line ;  and  al- 
so for  sidings  on  which  the  waggons  employed  in  the  convey- 
ance of  goods  from  the  teiminus  to  the  basin  might  wait  until 
there  was  a  sufficient  number  of  them  to  form  a  train. 

At  the  hearing  of  the  appeal  motion,  it  was  stated  that 
the  Vice-Chancellor  had  granted  the  injimction  on  *the  ['471] 
ground  that,  in  his  opinion,  the  act  only  authorized  the 
substitution  of  a  railway  for  the  former  carriage  communication 
between  the  terminus  of  the  original  line  and  the  basin,  and  that 
that  authority  did  not  carry  with  it  a  power  to  take  land  for  the 
purpose  of  an  additional  station,  that  being  a  purpose  which  was 
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always  expressed,  either  directly,  or  by  interpretation,  in  every 
Railway  Act  in  which  it  was  contemplated. 

The  material  provisions  of  th<^  special  act,  which  incorporated 
the  whole  of  the  Lands  Clauses  Consolidation  Act,  and  certain 
portions  of  the  Railway  Clauses  Consolidation  Act,  including 
those  which  relate  to  the  construction  of  railways  and  works 
connected  therewith,  are  referred  to  in  the  judgment 

Mr.  Js.  Parker  and  Mr.  WHkodc  appeared  in  support  of  the 
motioiL 

Mr.  RomSUy  and  Mr.  Batesy  contra 


Jan,  28. — The  Lord  Chancellor. — ^The  injunction  sought 
to  be  dischai^ed  restrains  the  company  from  taking  and  using 
any  more  of  the  land  of  the  plaintiffs  than  is  necessary  for  the 
purpose  of  making  and  maintaining  the  railway  and  works  au- 
thorized to  be  made  thereon  by  the  act.  It  is  by  virtue  of  the 
act  only  that  they  were  authorized  to  take  any  part  of  the  plain- 
tiff's land ;  the  injunction  therefore  only  prohibits  the  company 
from  doing  what  they  have  no  authority  to  do,  without  inform- 
ing them  what  are  the  limits  of  such  authority.  That  is  leaving 
the  question  between  the  parties  undecided,  but  to  be  discussed 
upon  a  motion  for  breach  of  the  injunction.  I  do  not  be- 
[*472]  lieve  *that  the  Yice-Chancellor  intended  that  the  injunc- 
tion should  be  in  this  form,  for  he  decided  the  questi<Hi ; 
and  this  appears  to  be  a  very  objectionable  form  of  order,  and 
one  of  which  I  have  taken  frequent  opportunities  of  expressing 
my  disapprobation. 

There  are,  peiiiaps,  cases  in  which  this  cannot  be  avoided ; 
but  when  the  matter  in  dispute  is  distinctly  raised,  and  is  ready 
for  decision,  I  think  the  right  should  be  declared,  and  the  in- 
junction founded  upon  such  declaration,  that  the  order  may  in- 
form the  defendant  what  the  opinion  of  the  court  is  as  to  the 
limits  of  his  right,  and  not  expose  him,  in  the  exercise  of  such 
light,  to  the  consequences  of  violating  so  vague  an  injunction. 

The  question  between  these  parties  is  very  simple.  The 
piece  of  land  sought  to  be  taken  from  the  plaintiff  by  the  oom- 
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pany  is  described  in  the  map,  plan,  and  book  of  reference  de» 
posits  with  the  clerk  of  the  peace ;  and  die  act  of  the  craipany, 
after  describing  the  line  of  railway,  authorizes  the  company  to 
make  and  maintain  the  railway  and  works  thereby  authorized, 
in  the  line,  and  in  the  manner  after  provided ;  and  after  reciting 
the  deposit  of  the  plan,  section,  and  books  of  reference,  autho- 
rizes the  company  to  make  and  maintain  the  railway  and  works 
in  the  line  and  upon  the  lands  delineated  upon  the  said  plans, 
and  described  in  the  said  book  of  reference,  and  to  enter  upon, 
take,  and  use  such  of  the  said  lands  as  shall  be  necessary  for 
such  purpose. 

The  plaintiffs  do  not  dispute  the  right  of  the  defendants  to 
take  so  much  of  this  piece  of  land  as  may  be  required  for  form- 
ing the  line  of  railway,  but  deny  their  right  to  take  any 
part  which  exceeds  what  is  wanted  for  *that  purpose,  fM73] 
although  required  by  the  company  for  the  purposes  of 
the  railway,  in  forming  or  enlarging  a  station,  and  in  forming 
places  for  carriages  to  collect  and  wait  till  the  trains  are  ready 
to  start,  no  part  of  which  they  contend  is  authorized  by  the  act : 
and  that  is  the  whole  question ;  which  must  be  decided  by  the 
words  of  the  act,  with  the  interpretation  of  such  words  either  in 
the  interpretation  clause  or  by  the  provisions  of  the  act,  or  of  the 
Railway  Clauses  Consolidati<m  Act, 

The  authority  is,  to  take  and  use  so  much  of  the  land  in 
question  as  shall  be  necessary  for  the  purpose  of  making  and 
maintaining  the  said  railway  wd  works. 

The  Railway  Clauses  Consolidation  Act,  in  the  3d  section, 
declares  that  the  expression  ^'Railway"  shall  mean  the  railway 
and  works  by  the  special  act  authorized  to  be  c<»istructed ;  and 
the  16th  section  declares  that  it  shall  be  lawful  for  the  company 
for  the  purpose  of  constructing  the  railway,  amongst  other  things, 
to  erect  and  construct  such  houses,  warehouses,  offices,  and 
other  buildings,  yards,  stations,  wharfs,  engines,  machinery,  ap- 
paratus, and  other  works  and  conveniences  as  they  may  think 
proper ;  and  the  46th  section  authorizes  the  company,  in  ad- 
dition to  the  lands  authorized  to  be  compulaorily  taken  by  them, 
to  purchase,  adjoining  or  near  the  railway,  a  certain  extent  of 
land  for  extraordinary  purposes,  and  for  the  purpose  of  makinf 
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and  proriding  additional  stations,  yards,  wharfs  and  places,  fbt 
the  accommodation  of  passengers,  and  for  receiving,  depositing^ 
loading  or  unloading  goods,  or  cattle  to  be  conveyed  upon  the 
railway,  and  for  the  erection  of  weighing-machines,  toll-houses, 
offices,  warehouses,  and  other  buildings  and  convenience's :  and 

the  quantity  of  lands  to  be  purchased  for  such  extraqr- 
[M74]    dinary  purposes  *!s  by  the  10th  section  of  the  special 

act  not  to  exceed  ten  acres. 
There  are  no  more  distinct  provisions  in  the  special  act  or  in 
the  Railway  Clauses  Consolidation  Act  authorizing  the  forma- 
tion of  stations  or  other  buildings  and  conveniences  which  are 
essential  to  the  working  of  all  railways ;  and  if  these  provisions 
do  not  include  such  a  power,  parliament  has  authorized  the  ex- 
tension of  the  railway  in  a  manner  likely  to  produce  a  great  in- 
crease of  trafic  without  any  power  to  make  those  arrangements 
which  such  additional  traffic  will  render  indispensable.  It  seems 
to  me,  however,  sufficiently  clear  that  these  provisions  do  in- 
clude ample  power  for  these  purposes.  The  term  "  Railway** 
by  itself  includes  all  works  authorized  to  be  constructed ;  and 
for  the  purpose  of  constructing  the  railway  the  company  are  au- 
thorized to  construct  such  stations,  and  other  works,  as  they  may 
think  proper;  and  assuming  that  the  lands  authorized  to  be 
compulsorily  taken  would  be  taken  and  used  for  all  ordinary 
stations  and  works,  the  act  provides  that,  for  extraordinary  pur- 
poses, such  as  additional  stations  and  conveniences,  this  railway 
may  purchase  certain  additional  quantities  of  land.  I  consider 
that  all  land,  authorized  to  be  taken  as  necessary,  in  the  terms 
of  the  act,  for  the  purpose  of  making  and  maintaining  the  rail- 
way and  works,  is  liable  to  be  so  taken,  whether  necessary  for 
the  actual  line  of  the  railway,  or  for  stations  or  other  convenien- 
ces necessary  for  the  working  of  the  railway ;  and  the  purposes 
for  which  the  plaintiff's  land  is  proposed  to  be  applied,  clearly 
fall  within  that  description. 

Such,  indeed,  appears  to  have  been  the  construction 
[*476]    assumed  and  adopted  in  several  cases.    If,  in  the  'cases 

of  Eton  College  v.  Oreat   Western  Railway ^{a)  and 

(«)  1  RaiL  Ca.  900. 
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Lord  Peire  v.  Eastern  Counties  RaUwayj(a)  the  company 
could  not  have  formed  stations  without  special  authority,  what 
was  the  necessity  of  introducing  special  prohibitions,  and  why 
were  the  judgments  of  the  courts  confined  to  such  special  pro- 
hibitions, when,  according  to  the  plaintiff's  argument,  the  com- 
panies would,  for  want  of  special  authority,  haye  been  incom- 
petent to  contract  such  stations  ?  The  motion  for  the  injunction 
must,  I  think,  be  refused  with  costs. 


Skerratt  V,  North  Staffordshire  Railway  Company. 

1848 :  JaiL  20. 

The  three  monthi  allowed  by  8  Viet  e.  18,  a.  !I3,  to  "  the  aiUtiatoia  or  their  umpire'' 
for  making  their  award,  is  not  one  and  the  same  period,  hat  the  umpire  haa  a  new 
period  of  three  months  for  making  his  award,  from  the  time  when  the  arbitration 
deTo]?ea  upon  lum. 

The  principal  question,  in  this  case,  turned  upon  the  con- 
struction of  the  23d  section  of  the  Lands  Clauses  Consolidation 
Act,(6)  by  which  it  is  provided  that  "  if  when  the  matter,"  (t.  e. 
the  amount  of  compensation  to  be  paid  by  a  railway  company 
for  land  required  for  their  undertaking) "  shall  have  been  referred 
to  arbitraticxi,  the  arbitrators,  or  their  umpire  shall,  for  three 
months  have  failed  to  make  their  or  his  award,  or  if  no  final 
award  shall  be  made,  the  question  of  such  compensation  shall 
be  settled  by  the  verdict  of  a  jury." 

Each  party  had,  in  this  case,  nominated  an  arbitrator,  the  last 
nomination  being  on  the  9th  March,  1847,  and  the  arbitrators 
had  duly  appointed  an  umpire,  on  whom,  they  being 
onable  to  agree,  the  arbitration  ^ultimately  devolved.  [*476] 
The  time  for  making  the  award  was  not  extended,  and 
the  umpire  did  not  make  his  award  till  the  29th  June,  which  the 
plaintiff  contended  was  out  of  time,  being  more  than  three 
months  from  the  time  when  the  last  arbitrator  was  appointed, 

1«)  3  lUiL  Ca.  367.  {h)  S  Tiot  o.  la 
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and  that,  therefore,  the  award  was  Void.  On  a  motioa  for  ati 
injunction  to  restrain  the  company  fiom  taking  possession  of  the 
land,  Tice-CbancelloT  Wigram  was  of  that  opinion,  and  granted 
the  injonction. 

This  was  a  motion  on  behalf  of  the  company  to  discharge 
tfiat  order. 

Mr.  Stuart  and  Mr.  BtmUy  for  the  tnoti<Hi,  contended  that  ibt 
umpire  had  three  months  for  maldng  his  award  from  the  time 
when  the  arbitration  devolved  upon  him,  which  was,  in  this 
case,  at  the  expiration  of  three  weeks  &om  the  nomination  of 
the  last  arbitrator }  and  therefore  that  the  awaid  was  made  in 
time. 

Mr.  Teed  and  Mr.  Steere^  contra. 

The  Lord  Chancellor. — ^The  27th  section  of  the  act  pro- 
vides that  where  more  than  one  arbitrator  shall  have  been  ap- 
pointed, snch  arbitrators  shall,  before  they  enter  upon  the  mat- 
ters referred  to  them,  a^^ioint  an  umpire.  That,  then,  is  their 
first  duty,  before  any  question  of  disagreement  between  them 
has  arisen.  Then  the  31st  section  pixyvides  that  if  the  arbitra- 
tors shall  fail  to  make  their  award  within  twenty-one  days  after 
the  day  on  which  the  last  of  such  arbitrators  shall  have  been 
appointed,  or  within  snch  extended  time  as  shall  have  been 
fixed  by  them  for  that  purpose,  the  matter  shall  be  detw- 
mined  by  the  umpire ;  and  that  extended  time  is  subject  to  the 

limitation  of  the  23d  section,  which  provides  that,  if 
[M77]    *the  arbitrators  or  their  umpire  shall  for  three  months 

have  failed  to  make  their  award,  the  question  shall  be 
settled  by  the  verdict  of  a  jury. 

Now  it  is  obvious  that  if  the  three  months  are,  in  all  cases,  to 
be  reckoned  from  the  day  of  nomination  of  the  last  arlntrator,  it 
would  be  in  the  power  of  the  arbitrators,  by  extending  the  time 
of  making  their  award  to  the  end  of  that  period,  to  exclude  the 
umpire  altogether.  That  cannot  have  been  the  intention.  The 
language  of  the  act  is,  not  '<  if  no  award  shall  be  made  within 
three  months,**  but  ^  if  the  arbitrators  or  their  um|»re  riudl  have 
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fmled  to  make  their  or  his  award"  within  that  time.  That  im- 
plies that  the  umpire  shall  have  had  an  opportunity  at  least  oi 
making  an  award.  I  think,  therefore,  that  as  regards  the  um- 
pire, the  three  months  begin  to  run  from  the  time  when  the  arbi- 
tmti<»i  devolves  upon  him,  which,  in  this  case,  was  at  the  ex- 
{linitioii  of  three  weeks  from  the  9th  March :  and,  dierefore,  that 
the  award  being  made  on  the  39th  June,  was  in  due  time. 

Order  discharged. 


Chitok  v.  Crbmbb. 

1M6  :  Dec.  1,  9.    1848 :  Felx  9. 

Semhle,  Where  an  actum  is  referfed  by  an  Order  at  NU  Mm,  thb  court  hae  no 
jnriedietHHi  to  interfere  with  the  certificate  of  the  referee  w  the  judgment  entered 
op  pBisDAot  thereto,  on  any  ground  on  which  it  would  not  have  each  juriadiction 
if  the  judgment  had  been  obtained  in  the  ordinary  couiae  upon  the  verdict  of  a 
joiy. 

Various  dealings  had  taken  place  between  the  plaintiff  and 
one  Charles  Bell,  deceased,  between  the  year  1834,  and  the 
death  of  the  latter  in  1841,  consisting,  amongst  other 
things,  of  purchases  by  the  |daintiff  from  *Bell  of  malt,  [*478] 
of  which  purchases,  and  the  monies  from  time  to  time 
paid  in  respect  of  them,  a  separate  account  was  kept  On  the 
death  of  Bell,  the  defendant  as  his  executor  brought  an  action 
in  the  Court  of  Exchequer  against  the  plaintiff  for  the  general 
balance  which  he  claimed  to  be  due  from  him  to  the  testator's 
estate. 

Upon  the  cause  coming  on  for  trial,  it  was  referred,  by  the 
usual  nisi  prius  order,  to  a  barrister  to  take  the  account,  and 
judgment  was  to  be  entered  for  the  sum  which  he  should  find 
to  be  dueT 

The  referee  having  certified  that  £694  was  due  from  the 
plaintiff  to  the  defendant,  judgment  was  signed  for  that  amount ; 
whereupon  the  present  bill  was  filed,  alleging,  that  in  the  pro- 
ceedings before  the  referee,  Cremer  had  produced  a  document 
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purporting  to  be  the  malt  account  from  December,  1837,  to  the 
8th  of  February,  1841,  and  that  the  referee  erroneously,  and 
without  suflSicient  evidence  of  its  possessing  the  character  of  a 
stated  and  admitted  account,  had  treated  it  as  such,  and  had 
consequently  not  only  declined  to  call  for  the  books  containing 
the  accounts  of  prior  transactions,  but  had  refused  the  plaintiff 
credit  for  two  sums  of  £600  and  £260  which  he  had  paid,  as 
the  bill  alleged,  on  account  of  malt  during  the  period  embraced 
by  the  documtot,  but  which  were  not  included  in  it ;  and  there- 
fore praying  that  the  account  contained  in  that  document  anight 
be  declared  not  to  be  a  settled  account,  or  at  least  that  the  plain- 
tiff might  surcharge  it  by  the  two  sums  above  mentioned,  and 
that  the  award  might  be  set  aside  as  incomplete  and  void,  and 
that  the  account  might  be  fully  taken  in  this  court,  and  that  the 
defendant  might  be  restrained  by  injunction  from  issuing  execu- 

cution  on  the  judgment 
[♦479]        ♦The  Vice-Chancellor  of  England  having  granted  a 

special  injtmction(a)  according  to  the  prayer  of  the  bill, 
A  motion  was  made  before  the  Lord  Chancellor  to  dissolve  it 


Mr.  Js.  Parker  and  Mr.  Daniel^  for  the  defendant,  in  support 
of  the  motion. 

Mr.  BetheUj  Mr.  Rolt,  and  Mr.  Kinfflake,  contra. 

After  the  nature  of  the  case  had  been  shortly  stated.  The  Lord 
Chancellor  said :  What  strikes  me  is  this.  Here  is  a  legal  de- 
mand, the  subject  of  an  action  at  law :  instead  of  going  to  the 
jury  to  ascertain  the  amount  due,  an  order  is  made  at  nisi  prius 
referring  that  question  to  an  arbitrator.  That  is  only  a  mode  of 
proceeding  at  law.  This  court  has  no  more  jurisdiction  over  a 
judgment  so  obtained,  than  if  the  amount  had  been  ascertained 
by  a  jury ;  yet  this  application  is  made  on  the  ground  of  a  sup- 
posed failure  of  justice  from  something  that  has  passed  in  the 
course  of  those  proceedings.    I  should  like,  before  the  case  pro- 

(«)  FnmkUn  ▼.  TkmM,S  BC«i.  S9& 
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oeeds  farther,  to  hear  whether  there  is  any  authority  for  the  in< 
terference  of  this  court  on  subh  a  ground  as  that 

'Hie  counsel  for  the  plaintiff  not  being  prepared  with  a  case  in 
point,  the  motion  stood  over  to  search  for  authorities. 

On  a  subsequent  day  the  motion  came  on  again,  when  the 
counsel  for  the  plaintiff  referred  to  L(nrd  Lonsdale  v, 
*LiMedale  (a),  which  they  contended  was  on  all  fours    [*480] 
vriib  the  present  case. 

The  Lord  Chancellor  expressed  some  surprise  at  that  case, 
but  observed  that  it  was  different  from  the  present  one,  inasmuch 
as  the  order  was  not  the  common  order  of  reference,  but  some- 
thing more ;  for  the  action  being  in  trespass,  for  damage  to  the 
I^aintiff's  house,  the  order  was  not  merely  to  assess  the  amount 
of  damage,  but  to  assess  the  value  of  the  house,  and  that  on  pay- 
ment of  it,  the  plaintiff'  should  convey  the  house  to  the  defend- 
ant :  it  was  not  merely  substituting  the  referee  for  the  jury,  but 
taking  the  matter  entirely  out  of  the  court  of  law.] 

They  then  referred  to  Lord  Eldon's  observations  in  Nickols  v. 
Cka^ie^{b)  and  contended,  that  under  an  order  to  take  an  account 
generally,  without  any  special  directions  as  to  settled  or  stated  ac- 
counts, the  referee  had  no  authority  to  treat  any  part  of  the  ac- 
count as  settled,  and  that  having  done  so,  he  had  in  fact  only 
awarded  upon  part  of  the  matter  referred  to  him :  and  that,  as  by 
such  a  decision  the  rights  of  the  parties  were  not  satisfactorily 
determined,  and  the  matter  was  in  itself  one  of  equitable  cogni- 
zance, being  a  matter  of  account,  this  coiut  would  take  it  into 
its  own  hands  for  the  purpose  of  doing  complete  justice;  observ- 
ing that,  after  judgment  had  been  signed,  there  was  no  remedy 
against  the  defective  award  at  law. 

At  the  close  of  this  discussion,  the  Lord  Chancellor  said,  his 
difficulty  on  the  point  of  jurisdiction  was  not  removed : 

(a)  3  Vm.  451.  (b)  14  Vm.  965. 
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[*481]    but  the  caae  was  eventually  *argtied  on  the  merits,  and 
judgment  was  reserved  generally. 

Feb.  9. — ^The  LiORd  Chancbllor  now  delivered  judgment — 
[After  stating  the  ctrcumstances  of  the  case,  and  the  substance  of 
the  affidavits  in  support  of  the  motion,  he  proceeded.]  The  evi- 
dence then  negatives  any  imputation  of  fraudulent  ccHiduct  agamst 
the  a)pbitrator,  and  only  imputes  to  him  error  in  treating  the  set- 
tied  account  as  conclusive  as  to  the  matter  it  contains,  so  as  to  pre- 
clude the  calling  for  the  books  relating  to  the  antecedent  period, 
and  as  to  his  not  having  given  credit  to  the  defendant  at  law  for 
the  two  sums  of  600/.  and  250/.  These  are  aU  matters  clearly  with- 
in the  jurisdiction  of  the  arbitrator.  His  duty  was  to  ascertain 
the  state  of  the  account  between  the  parties ;  and  finding  a  docu- 
ment common  to  both,  in  which  the  quantities  of  malt  and  the 
prices  fimd  the  sums  paid  on  account  of  it  were  specified,  it  was 
his  duty  to  consider  how  far  such  document  should  be  received 
lor  the  purpose  of  enabling  him  to  ascertain  the  state  of  the  ac^ 
count ;  and  having  decided  that  it  was  binding  upon  the  parties, 
it  followed  that  he  should  decUne  going  into  the  particulars  of 
the  account  so  far  as  it  was  covered  by  this  document,  the  na- 
ture and  form  of  the  account  leading  to  the  conclusion  that  there 
was  not  at  the  commencement  of  it  any  other  account  pending, 
relating  to  the  same  matter ;  and  the  books,  the  non-production 
of  which  is  complained  of,  were  only  the  books  of  the  earlier 
transactions  in  the  purchasing  of  malt  If  this  account  was  prop- 
erly decided  to  be  conclusive  as  to  the  malting  account  up  to 
that  time,  it  goes  far  to  dispose  of  the  question  as  to  the  600/.  and 
260/.  [His  Lordship  then  commented  upon  the  evidence  relat- 
ing to  these  two  items,  and  proceeded.]  I  think,  there- 
[*482]  fore,  that  as  the  'evidence  stands,  the  plaintiff  has  failed 
to  show  his  title  to  credit  for  these  two  sums,  and  be  has 
not  attempted  to  impeach  the  award  upon  any  alleged  miscon- 
duct of  the  arbitrator ;  and  if  the  title  to  these  two  sums  were 
established,  they  would  not  be  errors  in  the  settled  account,  avail- 
able for  the  purpose  of  opening  it,  but  would  merely  be  sums  to 
which  the  plaintiff  would  be  entitled  independently  of  the  items 
in  the  account 


CASES  IN  CHANCERY.  482 


1846.— Chnck  t.  Gremer. 


I  have  thought  it  right  to  examine  the  case  npon  the  facts,*  as 
they  appeared  sufficient  to  enable  me  to  dispose  of  it,  rather  than 
to  rest  my  decision  upon  points  of  law,  which  in  the  state  of  the 
authorities  could  hardly  be  very  satirfactory. 

That  a  certificate  or  award  under  a  reference  at  nisi  prius  is 
not  under  the  statute,(a)  and  therefore  not  within  its  restrictions, 
is  now  settled.  "  Under  such  a  reference"  as  Lord  Eldon  ob- 
served in  Nichols  v.  Chaliej{b)  '^  all  the  subsequent  proceedings 
are  nothing  more  than  part  of  the  transactions  in  the  course  of 
the  suit  at  law  in  that  court,  which  this  court  would  upon  its 
ancient  jurisdiction  control."  This  is,  I  think,  cleariy  a  right 
view  of  the  case.  The  parties  proceeding  at  law,  it  must  be  im- 
material whether  the  judgment  be  founded  on  a  verdict,  or  the 
certificate  of  an  arbitrator,  for  the  purpose  of  controlling  such 
judgment  in  a  court  of  equity  upon  grounds  paramount  the  legal 
rights  however  enforced.  But  what  is  there  to  give  to  a  court  of 
equity  any  peculiar  jurisdiction  in  case  of  a  judgment  founded 
upon  such  an  award,  which  it  would  not  have  had,  if  it  had  been 
founded  upon  a  verdict  ?  Does  a  court  of  equity  obtain  any  ju- 
risdiction to  interfere  from  the  course  of  proceeding  under 
such  a  reference,  where  *the  nature  of  the  question  be-  [*483] 
tween  the  parties  does  not  raise  an  equity?  That  fail- 
ure at  law  firom  the  errors  of  the  judge,  or  the  jury,  or  in  the  con- 
duct of  the  cause,  will  not  per  se  give  this  court  jurisdiction,  is 
certain :  does  a  diflferent  rule  prevail  where  the  failure  is  attribu- 
table to  any  conduct  in  the  arbitrator  ?  In  all  these  cases  the 
court  of  law  has  power  to  correct  the  error,  if  the  party  takes 
the  proper  steps  to  obtain  such  redress.  Is  there  in  the  latter  only 
a  concurrent  jurisdiction  in  equity  ?  In  Nichols  v.  Chalie,  Lord 
Eldon  seems  to  allude  to  some  such  principle.  In  this  case  the 
matter  in  dispute  might  have  been  the  subject  of  a  suit  in  equity, 
as  well  as  an  action  at  law,  but  as  the  whole  was  clearly  within 
the  jurisdiction  of  a  court  of  law,  that  does  not  afiect  the  case, 
Harrismi  v.  Neitleship.{e)  The  court  of  law  has  decided  in  fa-  ' 
vor  of  the  plaintiff',  and  the  defendant  at  law  comes  into  equity 
for  zeliei^  alleging  on  his  bill  fraud  in  his  opponent  and  miscon- 
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duct  in  the  arbitmtor;  but  wholly  failing,  or  rather  not  attempt- 
ng,  in  his  affidavit  to  support  either  allegation. 

Upon  this  ground  I  dissolve  the  injunction,  giving  no  opinion 
as  to  whether  the  arbitrator  was  right  or  wrong  in  his  decisioni 
over  which  I  have  no  control ;  or  as  to  the  other  point  to  which 
I  have  alluded,  but  as  to  which  I  must  be  considered  as  not  in- 
tending to  express  any  opinion. 


[•484]  *Glover  v.  Hall  and  another. 

1848 :  Jan.  30. 

Latimer  v.  Neaie,  4  CI.  6l  Fia.  570,  explained 

The  mere  statement  in  an  answer  of  the  robstanoe  of  a  doenment,  the  ocnlenta  of 
which  the  defendant  ia  not  bound  to  diacloae,  doee  not  make  him  liable  to  prodao« 
the  docnment  itself. 

The  principal  qmetioi^  in  the  cause  wbb,  whether  a  pfMy,  who  was  equitably  etttitldl 
for  life  to  a  long  term  of  years  with  a  general  powtr  o^  appointm^t  over  the  lesi- 
dne  of  the  term  had  by  a  certain  deed  assigned  th6  whole  term  to  the  party  onder 
whom  the  defiftndant  claimed,  or  only  her  life  ^terest  The  plaintiff  asserted  that 
the  deed  had  passed  only  the  life  interest  llie  defendant  set  fertti  a  short  aktrset 
of  the  deed  as  sho^pmig  the  contrary.  A.  motion  /or  ptwinetion  4kf  the  deed  was 
refused.  •   ,    ,• 

Production  of  a  deed  cbnstitntmg  the  root  of  the  plaqitiff 's  alleged  title,  .mnder  par- 
ticular circumstances  refused. 

• 

This  was  the -renewal  ot  a  motion  which  had  been  refused 
by  the  Vice-chancellor  of  England,  for  productiim  of  Certain 
deeds,  admitted  by  the  answer  of  the  defendant  Sir  Benjamin 
Hall  to  be  in  his  possession,  and  particulpirly  of  two  of  them 
dated  respectively  in  March,  1804,  atid  March,  1810.   . 

The  suit  was  instituted  for  the  recovery -of  a  messuage  and.cei^- 
tain  premises  called  High  Meadow,  to  which  the  plaintiff  claimed 
to  be  equitably  entitled  for  the  residue  of  a  term  of  ninety-nine 
years,  created  by  the  deed  of  March,  1804,  and  the  legal  .estate 
in  which  was  alleged  to  be  in  the  defendant  Jeflieys. 

The  case  made  by  the  bill  was,  that  in  the  year  1804,  Samuel 
Glover  the  plaintiff's  father,  being  seisqd  in  fee  of  an  estate 
called  Abercame,  of  which  High  Meadow  then  formed  part, 
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executed  Ae  deed  of  1804,  by  which  he  demised  High  Meadow 
to  Matthew.  J^reys  and  John.  Jeffi^ys-fbr  ninety-nine  years  at  a 
pepper-corn  rent ;  ''in  trost  to. suffer  his  wife  Phyllis  Glover,  and 
such  person*  and  persons  and  their  executors  and  administrators, 
as  she  ^ould,  in  ud .  by  bet  last  will  and.  testament  duly  exe- 
.cuted^  give,  devise,  and  bequeath  the  same,  to  take  to  his,  her, 
and  their  own  use  and  b^pe^t,'  the  rents,,  issues,  and 
profits  tbeioofi  *for  and  during  the  said  term- of  ninety-  [*486] 
iline- years,  exclusively  .and  notwithstanding  her  then 
present  or  any  future  husbaqd,  and  not  to  be  subject  tQ  the  debts 
or -contracts  of  any  future  husband  sbe  might  afterwards- marry> 
her  jreceipt  alone  under  her  hand  to  be  deemed  and  taken  as  .a 
good  dischftrge  and  disChai^es.for  the  same.''  . 
.  That  Samuf  1  Glover  died  in  1809,  having  previously  sold  the 
Abercame  estate,  subject  as  to  High  Meadow  to  the  term  of 
ninetyruine  ye^urs,  to  the  father  of  the  defendant  Sir.  Benjamin 
Hall ;  and  that  by  the  deed  of  March,  1810,  Phyllis  Glover  had 
lor  valuable  considemtion  assigned  her.  life  interest  in  that  term 
to  the  same  party ;  that  she  afterwards  died  in  the  ypar  1819, 
having  by  her  will  bequeathed  the  residue  of  the  term  to  John 
and  Mattfiew  Jeffreys,  and  her  two  sons  Joshua  Glover  and 
Peter  BroWn  Glover,  in  trust. for  the  said  Peter  Brown  Glover 
and  the  plaintiff  his  sister,^  in  equal  mpieties,  with  cross  remain- 
ders between  them  in*,  tl^e  event  of  either  dying  without  chil- 
dren* 

That,  Phyllis  Glover  having  omitted  to  appoint  any  executor 
<^  her  will,  her  two .  sons  took  out  administration  to  her  estate 
with  the  will,  annexed,  but  that  no  proceedings  were  taken  for 
the  recovery  of  the  premises  comprised  in  the  term,  which  were 
then  in  the  possession  of  the  plaintiff's  fether  under  the  assign- 
.ment  of  1810,  until  Michaelmas  teim  in  the  year  1839,  when 
Peter  Brown  Glover  who  had  survived  his  brother  Joshua, 
brought  an  action  of  .ejectment  upon  the  joint  demise  of  himself 
and  the  plaintiff,  and  also  on  another  joint  demise  of  Matthew 
and  Joshua  Jeffreys,  against  Sir  Benjamin  Hall,  who  had  then 
succeeded  his  father  in  the  possession  of  the  estate,  but  in  which 
action  after  delivery  of  .the  declaration  no  further  pro- 
ceedings were  taken;  and  that  Peter  *Brown  Glover    [•486j 
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died  in  1844  without  childien,  whereupon  the  plaintifiF  became 
entitled  to  the  whole  interest  in  the  premiaes  for  the  residue 
of  the  term. 

In  reference  to  the  deed  of  1810,  the  biU  after  stating  the 
plaintiff's  version  of  it,  and  suggesting  a  pretence,  that  it  was 
in  fact  an  assignment  of  the  whole  residue  ot  the  term,  and  not 
merely  of  Phyllis  Giovet's  life  interest  therein,  and  Aat  Joha 
and  Matthew  Jeffreys  were  both  parties  to,  and  executed  the 
same — charged  the  contrary  to  be  true,  and  that  though  John  and 
Matthew  Jeffreys,  were  named  as  parties  to  the  deed,  they  ex- 
pressly refused  to  execute  it,  and  never  had  done  so;  and  that 
so  it  would  appear  if  the  defendant  wonld  set  forth  when,  where, 
and  in  whose  presence,  and  upon  what  occasion  such  assigUr 
ment  was  executed  by  Matthew  and  John  Jeffieys  respectively, 
and  by  whom  such  execution  was  attested,  and  also  the  short 
and  material  contents  of  such  deed  of  assignment,  and  particu- 
larly what  interest  in  the  premises  was  assigned  or  attempted  to 
be  assigned  thereby.  And  after  suggesting  a  further  pretence, 
that  the  plaintiff 's  right,  if  any,  was  barred  by  the  Statute  of 
Limitations,  the  bill  charged  that  it  had  been  kept  alive  by  the 
action  which  was  brought  within  twenty  years  from  the  death 
of  Phyllis  Glover,  but  that  at  all  events  the  plaintiff's  right  was 
not  barred  as  to  that  moiety  of  the  premises,  the  title  to  which 
accrued  to  her  only  on  the  death  of  her  brother  P.  B.  Oover,  in 
1844 ;  and  after  further  chaining  that  the  plaintiff  could  not 
prosecute  the  said  action,  or  commence  any  other,  as  well  by 
reason  of  the  legal  estate  in  the  premises  being  outstanding  in 
the  defendant  Jeffreys,  as  by  reason  of  the  deed  of  1804  being 
in  the  hands  of  the  defendant  Sir  Benjamin  Hall,  it  prayed  that 
Sir  B.  Hall  might  be  decreed  to  deliver  possession  of  the  prenrises 
to  the  plaintiff,  or  that  she  might  be  at  liberty  to  use  the 
[•487]  name  *of  the  defendant  Jeffreys  in  an  action  of  eject- 
ment, and  that  Sir  Benjamin  Hall  might  be  ordered  to 
produce  the  deed  of  1804  at  the  trial. 

There  was  no  personal  representative  of  Phyllis  Glover^  a 
party  to  the  suit ;  nor  did  the  bill  allege  that  her  debts  had  all 
been  paid,  or  that  her  personal  representative  bad  ever  assented 
to  the  appointment  in  favor  of  the  plaintiff  and  her  late  brother. 
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The  defendant  Sir  Benjamin  Hall  by  his  answer  admitted 
that  the  deed  of  1804  was  to  the  effect  stated  in  the  bill,  but  de- 
nied any  knowledge  of  the  will  of  Phyllis  Glover,  or  whether 
the  plaintiff  was  her  daughter,  or  the  person  alleged  to  be  so 
designated  in  the  will  And  he  rested  his  title  on  the  deed  of 
1810,  which  he  insisted  was  an  assignment  by  Phyllis  Glover 
and  the  two  trustees  of  the  deed  of  1804,  all  of  whom  he  said  had 
duly  executed  it,  of  all  the  then  residue  of  the  term  of  ninety- 
June  years,  and  not  merely  of  Phyllis  Glover's  life  interest  there- 
in ;  in  confirmation  of  which  he  set  forth  a  full  abstract  of  the 
deed,  purporting  to  be  "an  assignment  and  surrender  of  the 
premises  in  question,  and  of  all  the  estate,  right,  title,  interest, 
term,  and  terms  of  years,  possibiUty,  property,  claim,  and  de- 
mand both  at  law  and  in  equity,  of  Matthew  Jeffreys,  Jchn 
J^reys,  and  Phyllis  Glover,  or  any  of  them,  in,  to,  or  out  of  the 
same  or  any  part  thereof,  unto  Benjamin  Hall,  his  executors, 
administrators,  and  assigns."  After  which  there  was  a  covenant 
by  Phyllis  Glover,  for  herself,  her  heirs,  executors,  and  adminis- 
trators, for  further  assurance  by  herself,  her  executors,  adminiA- 
trators  or  assigns  and  all  persons  claiming  or  to  claim  under  her, 
them  or  any  of  them,  or  under  Samuel  Glover. 

The  answer  submitted  that  under  these  circumstances  the 
defendant  was  not  bound  to  produce  either  of  the  deeds, 
*statmg,  as  to  that  of  March  1804,  that  it  was  one  of  [*488] 
his  title  deeds,  and  that  the  plaintiff  had  no  interest  in 
it  or  in  the  premises  therein  comprised ;  and  as  to  the  deed  of 
March  1810,  that  it  was  his  title  deed,  and  that  it  did  not  evi- 
dence any  title  of  the  plaintiff ;  and  there  was,  at  the  conclu- 
sion of  the  answer,  a  general  statement  as  to  all  the  deeds,  pro- 
duction of  which  was  sought,  that  they  related  to  and  evidenced 
the  title  of  the  defendant  and  his  trustees  to  the  property  in 
question,  and  did  not  afford  any  evidence  of  any  tide  in  the 
plaintiff  to  the  same  or  any  part  thereof.  And  the  defendant 
msisted  on  the  benefit  of  the  statute  of  limitations  as  a  bar  to  the 
whole  of  the  plaintiff's  demand,  or  at  all  events  to  the  extent 
of  that  moiety  of  the  premises  to  which,  according  to  her  own 
case,  she  became  entitled  in  possession  on  the  death  of  Phyllis 
Glover. 
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l^a^Glover  v.  HdL 

Mr.  TWncr  and  Mr.  CoUins,  for  the  plaintiff— The  deed  of 
1804  being  the  root  of  the  plaintiff's  alleged  title,  she  is,  by  the 
ordinary  Tutey  entitled  to  the  production  of  it  Shaftesbury  v. 
AiTowsmith,!^a)  * '  She  has  also  a  right  to  see'  the  d^&di  of  1810 : 
for  the  main  queistipn'  in.  the  cause  isi  whethei:  that  deed  does  or 
doesjibt  aniount'to  more  thanthe  conveyance  of  Phyllis  Glo- 
Ver^s  lilb  interest.  If  the  defendant  had  intiended  to*  jnotect  it 
from  production,  he  ought  to  have  pledged  hift  oath  positiiyely 
'to  its  effect^  instead  ^of  which  he  has  set  out -an  abstract  of  it 
The  plaintiff  is,  therefore  entitied  to  see  whether  that  abstract, 
correctiy  represents  the 'purport  of  the^deed-  or  not,.  Latimer  v. 
Neaie^b)     '  .        '  • 

•  *  •• 

[*489}  *Mr.  fiolr  and  Mr.  Goldsmith,  con/ra4--If  the  rulis 
.  .  '  now  contended-  for,  on  the  alithority  of  Latimer  y  .  Neate, 
w^ie  correct,  the  question. so  much  agitated  in  Hcfrdman  t. 
Ellqfhes,{o)  £ls  to  the  effect  of  an  express  reference  to  a  docu- 
ment partially  set  out  in  an'  answer^  would  nerev  have  arisen. 
Afrto'the  deed  of  1804,  the  plaintiff's  interest  in  .it  depends  on 
her  being  .appointed  under  the  alleged  will  of  Mrs.  Glover ;  but 
neither  that  will  nor  the  identity  of  the  plaintiff  ^itb  the  daugh- 
ter who  id  said  to  be  therein  mentioned,  is  admitted  by  the  ans- 
wer ;  and  for  any  thing  that  appears,  the  plaintiff  may  be  a  mexe 
stranger  to  Mrs.  Glover,  and  she  is  therefore  not  ^ntitied  to  the 
production  even  of  the  deed  of  1804,  Adams  v.  I^her.{d)  It  is 
true  that  in  that  case  the  plaintiff's  title  was  not  merely  ignored, 
but  dented  by  the  answer ;  but  ighorance  is  equivalent  to  deni^ 
SmUh  V.  Dowlmg.{e) 

Mr.  TVinwr  in  reply- 


TheLorb  CHANCELLOR.-^The  plaintiff's  title,  as  set  forth 
in  the  bill,  to  the.  property  claimed,  is  tmder  the  will  of  Phylfis 
Glover,  who  died  in  November  1819,  who,  it  is  alleged,  was  en- 
titled to  a  life  interest  in  a  term  of  ninety-nine  years. in  such 

« 

(«)  4  yM..6&  (6)  4  Ck  &  na.^0.  {e)  %  My.  ^  K.  759-      • 

(lO.  3  Myl.  4t  Cr.  536.  .  («}  10  Jar.  63. 
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property  with  a  general  power  of  appointment  by  will,  under  a 
deed  of  demise  executed  in  the  year  1804  by  Samuel  Glover, 
the  owner  of  the  fee.  The  defendant's  title  is,  that  those  through 
whom  he  claims,  purchased  the  fee  from  this  Samuel  Glover, 
subject  to  the  term ;  and  that  they  afterwards  purchased 
and  took  *an  assignment  of  the  term  from  PhylUs  Glo-  [*490] 
ver  by  a  deed  of  1810,  which  deed,  however,  the  plain- 
tiff alleges  to  have  been  only  an  assignment  of  her  life-interest, 
and  not  of  the  whole  interest  in  the  tenn. 

The  plaintiff's  title  therefore  being  founded  upon  the  deed 
of  1804,  no  subsequent  transactions  in  which  Samuel  Glover 
may  have  engaged,  can  affect  that  title.  But  all  the  deeds  the 
productioh  of  which  is  required,  except  the  deed  creating  the 
term  and  the  deed  of  1810,  are  acts  of  owners  of  the  estate  sub- 
sequent to  the  creation  of  the  term,  and  cannbt,  therefore,  con-- 
stitute  any  part  of  the  plaintiff's  alleged  title,  and,  therefore,  ac- 
cording X6  the  established  rule,  are  not  liable  to  be  produced 
upoit  the  plaintiff's  applicisition.  .         /  ' 

But  it  was  said  that  the  plaintiff  had  obtained  a  right  to  the 
production  of  the  deed  of  1810  from  the  manner  in  -which  tho 
defendant  has  referred  to  it  in  his  aniswer;  and  the  case  of . 
Ldtimer  Y.  Ne€Ue,{ay  and  particularly. what  I  am  reported  to 
have  said  in  that  cas&,  was  quotec)  in  support  of  this  proposition. 
And,  certainly,  if  that  case  can  be^seriously  quoted  in  support 
of  that  proposition,  it  -is  of  imp(Mrtance  that  it  'should  be  better 
understood.  It  was  a  bill  by  a  judgment  c]:edit6r' seeking  pay- 
ment of  his  debt  out  of  property  Which  the  defendant  had.  as- 
signed to  another,  impeaching,  the  assignments',  but  offering  to 
pay  what  the  assignee  might  have  advanced  upon  the  assign- 
ments. The  pleadings  showed  that  the  al^si^ments  were  only 
a  mortgage  security,  so  that  the  plaintiff,  established  an  interest 
in  the  documeritis :  but  the  form  of  pleading  was  as  follows : — 
The  bill  addressed  intern)gatories  (for  the  purpose,  of 
proving  that  the  assignments  Were :  ^ectirities  *only)  as  [♦491] 
to  what  the  documents  contained,  which  the  defendant 
did  not  answef.    Exceptions  having  been  taken,  the  court  held 

'     (a)  4  CI.  *  Pin.  Sl^O. 
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the  defendant  bound  to  answer,  and  allowed  the  exceptions ; 
and,  upon  the  further  answer,  the  defendant  set  forth  an  abstract 
of  the  documents,  professing,  of  course,  to  state  truly  what  they 
contained;  and  the  question  arose  upon  the  plaintiff' 's  motion 
for  production  of  the  documents  diemselves,  which  the  House 
of  Lords  held  that  the  plaintiff  was  entitled  to. 

The  observation  I  made  in  moving  the  judgment  of  the  House 
on  that  case  must  be  understood  to  have  reference  to  the  facts  of 
the  case ;  that  is,  to  documents,  the  contents  of  which  the  defen- 
dant was  bound  to  disclose.    Nor  is  that  left  to  inference ;  for  I 
first  observe  that  the  plaintiff's  right  to  redeem  the  property  com- 
prised in  the  assignments  was  established,  and  that  the  defend- 
ant's liability  to  give  discovery  of  the  contents  of  the  documents 
in  his  possession  had  been  established  by  the  order  of  the  court 
upon  the  exceptions,  and,  therefore,  that  the  plaintiff  was  i\ot 
bound  to  be  content  with  the  defendant's  statement  of  such  con- 
tents, but  was  entitled  to  see  the  documents  themselves ;  and  I 
conclude  in  these  words :  '<  I  think  your  Lordships  may  sa&ly 
affirm  the  order  of  the  court  below  on  these  two  grounds :  First ; 
that  this  is  a  case  in  which  the  plaintiff  is  not  only  seeking  to 
redeem,  but  is  seeking  to  have  an  instrument  treated  as  a  mort- 
gage security,  which  the  defendant  has  set  up  as  an  absolute  title ; 
uid  secondly,  because  the  defendant,  having  set  out  what  he 
states  as  the  contents  of  the  deed,  the  respondent,  under  these 
circumstances,  is  entitled  to  see  whether  the  abstract  be  or  be  not 
a  correct  abstract  of  those  deeds  of  which  he  asks  the  produc- 
tion." 
[*492]        *In  that  case  there-  was  an  interest  in  the  deeds  estab- 
lished by  the  plaintiff,  and  a  disclosure  of  their  contents 
ordered  by  the  court  and  professed  to  be  given  by  the  defendant 
In  the  present  case,  the  plaintiff  shows  no  interest  in  the  deed, 
and  the  liability  to  a  disclosure  of  the  contents  is  denied  and  re- 
sisted, and  has  not  been  ordered.    This  case  wants  every  cir- 
cumstance  which  existed  in  that  case  upon  which  the  judgment 
was  founded. 

Upon  these  grounds  I  think  the  judgment  of  the  Yice-Chan- 
cellor  r^ht  in  refusing  to  order  the  production  of  any  of  the  deeds 
subsequent  to  the  deed  of  1804  ereating'  ibe  term.    This  deed, 
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however,  does  form  part  of  the  plaintiffs  alleged  title ;  it  created 
the  estate  which  she  claims  ;  and,  had  the  plaintiff  connected 
herself  with  the  estate  of  Phyllis  Glover,  I  should  have  thought 
her  entitled  to  a  production  of  this  deed  ;  but  there  is  not,  upon 
this  record,  any  ground  for  assuming  that  she  is  entitled  to  any 
interest  which  Phyllis  Glover  may  hferself  have  had.  Her  title 
is  under  the  will  of  Phyllis  Glover,  as  legatee  of  a  term  of  years. 
No  representative  of  Phyllis  Glover  is  before  the  court,  although 
the  alleged  property  was  assets  for  her  debts,  no  assent  to  the  al- 
leged legacy  stated,  and  no  recognition  of  an  enjoyment  of  the 
alleged  legacy,  and  no  admission  of  the  will  under  which  she 
claims,  and  the  bill  not  filed  until  twenty  eight  years  after  the 
alleged  title  accrued.  It  is  not  a  case  in  which  the  defendant 
merely  states  that  he  is  ignorant  of  facts  or  documents  which 
constitute  the  alleged  title  of  the  plaintiff,  but  one  in  which  the 
plaintiff  has  not  alleged  such  a  title  as  would  entitle  her,  with- 
out more,  to  what  she  asks.  This  applies  to  all  the  documents, 
and  is  of  itself  sufficient  to  justify  the  order  of  the  Yice-Chancel- 
lor.    This  motion  must  be  refused  with  costs 
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A  gift  to  the  tflitator's  thne  sMtoni  or  their  children  ao  his  mother  ihoiild,  hf  deed  or 
will,  appoint.  Held  to  be  a  gift,  in  default  of  appointment,  to  the  whole  daaa  of 
the  danghten  and  the  children  equally ;  not  on  the  ground  that  "  or"  was  to  be 
construed  "  and,"  but  that  it  was  nferable  only  to  the  power  given  to  the  mother, 
of  selectioD  from  among  the  class,  and  as  that  power  had  not  been  exercised,  and 
the  court  could  not  assume  the  exereiM  of  it,  the  whole  class  must  take  equally. 

Tayer  Penny,  by  his  will,  dated  the  5th  of  April  1792,  after 
giving  to  his  mother  a  life  interest  in  all  his  property,  gave  and 
bequeathed  as  follows :  <<  At  the  decease  of  my  said  mother,  I 
will  and  devise  that  all  the  said  estates  and  property  shall  be  di- 
vided amongst  my  three  sisters  Jane  Stevens,  Elizabeth  Turner 
and  Harriet  Penny  or  their  children,  in  such  proportions  as  my 

Vol.  n.  52 


^3  CASES  IN  CHANCERY. 


1848 Pciuoy  v.  Torner. 


jsaid  mother  shall  appoint  by  her  last  will  or  by  any  deed  in  writ- 
ing made  by  her  in  her  life  tiine." 

The  testator's  mother  and  his  sister  Jane  Stevens  both  died  in 
his  life  time,  and  the  latter  without  issue.  On  his  death,  in  1841, 
Harriet  Penny  was  unmarried,  and*  Elizabeth  Turner  had  two 
children  ]  and  the  question  arose,  in  what  manner  the  testator's 
estate  was  to  be  divided.  Harriet  Penny  contended  that  it  was 
to  be  distributed  in  thirds^  one  part  to  herself,  ajntfther  to  Eliza- 
beth, and  the  other  third  to  be  considered  as  having  lapsed,  and 
to  be  divided  between  herself  and  Elizabeth  as  co-heiresses  at 
law,  and  sole  next  of  kin  of  the  testator.  Elizabeth  and  her 
children,  on  the  other  hand,  contended  that  it  was  divisible  m 
fifths,  the  children  to  receive  each  one  fifth,  and  the  rest  to  be 
divided  between  Harriet  and  Elizabeth.  • 

The  Yice-Chancellor  of  •  England  having  decided  in  favor  of 
the  latter  construction,  Harriet  appealed. 

.  Mr.  Walker  and  Mr.  Par  sans  for  tha  Appellant* 


Sir  F.  Simpkinson  and  Mr.  H.  Clarke  for  EUzabeth  Turner. 
[•494J        *Mr  Faber  for  the  children. 

The  Lord  Chancellor,  after  stating  the  will,  proceeded  as 
follows: — No  appointment  having  been  made  by  the  mother,  the 
question  is  whether  the  surviving  sisters  take  the  whole  proper- 
ty', or  whether  their  children  are  entitled  to  share  it  with  them  ? 

It  was  very  properly  admitted  in  the  argument,  that,  under 
the  early  authorities,  the  children  would  be  included  ;  but  it  was 
argued  that,  by  later  decisions,  they  were  excluded.  I  am  of 
opinion  that,  upon  an  aocusate  4sohsideration  of  the  cases,  no  such 
inconsistency  will  appeat. 

On  the  part  of  the  appellants,  this  case  was  sought  to  be 
brought  within  the  principle  of  those  diecisions  in  which  the 
word  «  or"  has  been  construed  as  if  it  had  been  "  and,"  In  .order 
to  efiectuate  the  intention  of  the  testator ;  but  it  is  not,  in  my  opin- 
ion, subject  to  the  nice  distinctions  and  contradictory  authorities 
affdct  that  rule  of  constructioUi  but  depends  upon  a  prin- 
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ciple  quite  independent  of  them.  In  Burrougk  v.  PhUc9s,{a)  I 
endeavored  to. explain  this  by  saying,  ''that  when  there  appear- 
ed to  be  a  general  intention  in  favor  of  a  class,  and  a  particular- 
intention  in  favor  of  individuals  of  the  class  to  be  selected  by  an- 
other person,  and  the  particular  intention  fails  from  the  selection 
not  being  made,  the  court  will  carry  into  effect  the  general  inten- 
tion in  favor  of  the  class."  This  was  no  new  exposition  of  the 
rule,  as  the  authorities  referred  to  in  that  case  prove; 
•but  I  do  not  see  any  reference  made  to  Sir  W.  Grant's  [*495} 
judgment  in  Langmore  v.  BroomJ^h)  in  which  he  says, 
^'  a  bequest  to  A.  or  B.  at  the  discretion  of  C.  is  good ;  for  he  may 
divide  it  between  them." 

I  am  not  called  upon  to  m^ke  any  alteration  or  addition  to 
the  will,  which  the  court  never  does  without  necessity.  The 
executor  might  say  to  whom  the  fund  should  be  given,  the  pa- 
rents or  the  children ;  but  the  court  has  not  that  discretion  ;  it 
has  only  to  say  what  class  is  to  take,  and  then  the  distribution 
must  be  equal. 

Such  was  the  doctrine  of  Lords  Alvanly  and  Eldon  in  Brown 
V.  Higgs^c)  and  of  the  House  of  Lords  affirming  that  decree, 
and  of  Sir  W.  Grant  in  Longnwre  v.  Broom,  and  that  upon 
which  I  acted  in  Burrougk  v.  PhUcox.  I  find  no  fluctuation 
of  opinion  or  departure  from  former*  rules.  The  doctrine  is,  I 
think,  founded  upon  most  correct  principles,  and  supported  by 
uniform  decisions.  The  present,  case  falls  precisely  within  it. 
The  mother  had  power  to  distribute  the  property  as  she  thought 
best  between  the  three  sisters  and  their  children.  She  certainly 
might  have  given  some  to  each  ;  they,  therefore,  constituted  the 
fevored  class :  Nothing  was.  lost  by  the  failure  of  the  appoint- 
ment,  but  the  distribution  or  selection  amongst  this  class :  that 
having  failed^  the  court  cannot  supply  the  execution  of  the  power, 
but,  to  affect  the  general  intent,  gives  the  property  to  the  whole 
class  equally. 

No  difficulty  would,  J  apprehend,  have  been  found  in 
the  construction  of  this  case,  if  it  had  been  properly  *dis-    [M96] 
tinguished  firom  other  classes  of  cases  in. which  the 

(^  5  MyL  &  Cr.  92.  (ft)  7  V«8.  Idi. 
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court  could  only  support  its  decision  by  giving  to  the  word  "  oi" 
the  meaning  of  the  word  "  and,"  as  in  cases  of  direct  bequests 
to  legatees  or  their  children,  as  in  Richardson  v.  8praagy{a) 
Eccard  v.  Brooke,{b)  or  in  cases  in  which  there  are  various 
contingencies  specified  upon  which  a  gift  over  is  to  depend; 
and  the  question  is,  the  word  '<  or"  being  used,  whether  such 
contingencies  were  intended  to  be  conjunctive  or  disjunctive. 
Such  cases  are  often  of  great  difficulty,  but  from  which  the 
present  is  I  think  free.  I  am,  for  these  reasons,  of  opinion  that 
the  judgment  of  the  Yice-Chancellor  is  right,  and  that  the  ap- 
peal must  be  dismissed  with  costs. 


[*497]  •PoRDYCE  V,  Bridqbb. 

1847:  Not.  8,  10;  1848:  Feb.  13. 

A  testator  bequeathed  the  reeidue  of  hu  penonal  estate  to  three  penons,  their  ezeen- 
ton,  adminiatiatora,  and  aangns,  m  tmtt,  that  they  or  the  Borvivorof  them,  or  the 
ezeeuton,  administraton  or  aflrigns  of  roch  snnriTor  ehoald  niTeet  it  in  the  pnr- 
chase  of  estates  in  England  or  Scotland,  soch  estates,  if  in  England,  to  be  settled 
according  to  the  limitations  of  the  same  will  as  to  his  own  English  estates,  which 
were  thereby  limited  to  one  for  life,  with  remainder  to  his  fint  and  other  sons  in 
tail,  and,  if  in  Scotland,  according  to  the  limitations  of  a  Scotch  deed  of  strict  en- 
tail, to  which  his  own  Scotch  estates  were  then  shbject ;  and  until  such  purchase 
could  be  found,  should  pay  the  income  of  the  residuary  fund  to  the  person  whr 
would  be  entitled  to  the  rents  of  the  English  estates  so  as  to  be  purehaaed  in  esse 
the  same  were  actually  purchased.  And  the  will  contained  a  power  to  sndi  per- 
son, or,  in  case  of  his  minority,  to  his  guardian,  to  appoint  new  trustees,  who  were 
to  have  all  the  power  and  capacities  of  those  in  whose  room  they  should  be  Bub- 
Btituted.  The  three  trustees  invested  the  greater  part  of  the  residue  in  Scotch 
estates,  and  all  died  during  the  lifetime  of  the  tenant  for  life.  On  his  death,  his 
son,  who  was  entitled  uiider  the  Sootdi  deed  to  the  Scotch  estates,  as  well  bb  un- 
der the  will  to  the  English  estates,  conceiving  himself  entitled  absolutely  to  what 
remained  of  the  residuary  fund,  executed  disentailing  deeds,  both  of  the  money  and 
of  the  English  estates,  and  obtained  payment  of  the  fund  to  himself:  but  hu  ri|^t 
to  do  so  being  disputed  on  his  death  by  the  next  Scotch  heir  of  entail ;  Held  that 
he  had  no  such  right,  but  that  he  was  entitled  only  to  the  income  of  the  fund  du- 
ring his  hfe»  and  that  «pon  his  death*  there  being  then  no  one  by  whom  new  tn»- 

(•)  1  P.  W.  4S9.  ih)  d  Coi,  213. 
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tees  oould  be  appointed  mider  the  power  is  the  wUl,  and  the  ooort  being  of  opinion 
that  the  discretionary  power  of  selecting  between  English  and  Scotch  investment 
woold  not  extend  to  tmstees  appointed  by  the  court,  the  fund  became  devisible  in 
eqnal  moieties,  one  half  belonging  to  the  personal  representatives  of  the  deceased, 
and  the  other  half  to  be  inyested  in  Scotch  estates,  to  the  uses  of  the  Scotch  deed. 

Hie  rule  which  allows  the  fint  tenant  in  taU  to  represent  the  fee  in  suits  affectmg 
the  estate  does  not  apply  to  heixs  of  entail  onder  a  Scotch  deed  of  tailzie ;  and 
therefore  a  decree  made  in  a  suit  framed  upon  that  principle,  for  the  administration 
of  a  fund  which  in  a  certain  eyent  was  liable  to  be  invested  in  the  purchase  of  land 
in  Scotland  to  the  uses  of  a  Scotch  deed  of  tailzie,  was  opened  at  the  instance  of  a 
subsequent  heir  of  entail  under  that  deed. 

How  far  and  in  what  cases  the  hein  of  a  Scotch  entail  are  necesMuy  parties  to  a  suit 
in  this  court  touching  matten  m  which  they  are  interested  as  such  heirs  of  entail, 

John  Dingwall  being  possessed  of  real  estates  in  Scotland, 
which  he  had  entailed,  by  a  deed  in  Scotch  form,  upon  various 
branches  of  his  family  in  succession,  and  having  also  a  small 
real  estate  in  England,  and  a  very  large  personal  estate,  by  his 
will  dated  the  13th  of  June  1808,  devised  the  real  estate  in  Eng- 
land to  his  grand-nephew  John  Dingwall,  who  was  the 
institute  under  the  Scotch  deed  of  ^tailzie,  for  life,  with  [*498] 
remainder  to  his  first  and  other  sons  in  tail  male,  with 
lemainder  to  Arthur  Dingwall  Fordyce  for  life,  with  like  re- 
mainder to  his  first  and  other  sons  in  tail  male,  with  divers  re- 
mainders over;  And  he  bequeathed  his  residuary  personal  es- 
tate to  three  persons,  whom  he  named,  their  executors,  adminis- 
trators, and  assigns,  in  trust,  that  they  and  the  survivor  of  them, 
and  the  executors,  administrators,  and  assigns  of  such  survivor 
should  lay  out,  and  invest  the  same  in  the  purchase  of  estates 
in  England  or  Scotland,  and  should  settle  such  of  the  said  es- 
tates as  should  be  in  England  to  the  uses  of  the  English  devised 
estates,  and  such  of  the  said  estates  as  should  be  in  Scotland, 
to  the  uses  of  the  Scotch  entailed  estates ;  and  that,  until  a  pro- 
per purchase  or  purchases  should  be  found,  they  should  invest 
the  same  in  government  or  real  securities,  and  pay  the  interest 
and  dividends  to  the  person  or  persons  who  would  be  entitled  to 
the  rents  and  profits  of  the  English  estate  so  as  to  be  purchased, 
in  case  the  same  were  actually  purchased  and  settled.  And  the 
testator  directed  that  in  case  any  of  the  three  trustees  before- 
named,  or  any  trustee  to  be  appointed  as  thereinafter  mentioned, 
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or  their,  dr  any  of  their  heirs,  executors,  administratois,  or  assigns 
should  happen  to  die,  or  refuse,  or  become  incapable  to  act  in 
the  trusts  of  the  will,  then  and  in  that  case,  and  as  often  as  the 
same  should  happen;  it  should  be  lawful  for  the  person  or  per- 
sons who  for  the  time  being  should  be  entitled  to  the  actual  pos> 
session,  or  to  the  actual  receipt  of  the  rents  of  the  derlsed  estates 
if  such  person  or  persons  should  be  of  full  age,  and  for  their 
gqardians  respectively,  during  his,  her,  or  their  minority  or  red- 
peetive  minorities,  by  deed  or  writing  to  be  sealed  and  delivered 
in  the  presence  of,  and  attested  by  two  or  more  credible  wit- 
nesses, to  appoint  some  other  person  or  persons  to  be  a  trustee  or 
trustees  tmder  the  will,  for  all  or  any  of  the  trusts  there- 
[M99]  by  ^dectaied,  in  the  place  of  the  trustee  so  refusing,-  or 
becoming  incapable  to  act ;  and  every  such  new  trustee 
was  to  have  all  the  same  powers,  capacities,  and  privileges,  'as 
the  trustee  in  whose  room  he  should  be  substituted. 

The  testator  died  in  1812,  and  John  Dingwall  his  greaK 
nephew,  thereupon  entered  into  possession  of  both  the  English 
and  Scotch  estates,  and  died  in*  1831,  leaving. John  Duff  Ding- 
wall  his  only  son,^  an  infant,  who  therenpcm  became  entitled  to 
the  Scotch  estates  as  next  heir  under  .the  deed  of  tailzie,  and  to 
the  English  estates  as  first  tenant  in  tail  under  the  will.  At  that 
time  all  the  trustees  named  in  the*  will  were  dead,  and*  no  new 
ones  had  'been  appointed.  Yarious  portions  of  the  xiesiduary 
personal  estate  to  the  atiount  of  £173,000,  had  been  invested  in 
the  purchase  of  real  estates  in  Scotland^  and  only  £1629  in  a 
similar  purchase  in-England,  leaving  about  £100,000  still  nnio- 
vested,       ..'.'.'  •   /. 

In.that  state  of  things^  a  bill  was  filed  in  the  name  of  John 
Duff  Dingwall,  by  a  Mr.  Gordon,  his  maternal  grandfather  as 
his  next  friend,  against  the  executor  of  the  last  suiidvor  of  the 
trustees,  and  nine  other  persons*  whom  the  bill  alleged  to  be  the 
only  persons  known  to  the  pipuntiff  who  were  int^sted.  under 
the  Scotch  entail,  and  all  of  xrhom  were  alleged  to  be  out  of  the 
jurisdiction, -stating  to  the  effect  above  mentioned,  and  praying, 
amongst  other  thing9^  the  appointment  of  a  guardian^ dnd  an  at- 
bwanoe  of  miaintenance  for  the  plaintiff,  the  appointment  of 
new  ttustees,  and  that  thd  futids  constitutinig  tt^  uninvested 
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lesidue  of  the  testator^  personal  estate  might  be  paid;  into  cotirt 
in  the  cause,  and  directions  given  for  its  investment  in  real  es- 
tates, having  regard  to  the  dispropprtionate  amoufit  wliich  had 
been  invested  in  real  .estates  ip  Scotland. 

*None  of  the  nine  persons  above  mentioned  appeared  f*500] 
to  the'  biA.  except  two,  Arthur  Dingwall  Fordycje  the 
person  above  named^  who  being  resident  in  Scotland  appeared 
gratis  and  put  in  a  formal  answer  without  oath  or  signature,  and 
Patrick  Dingwall.  Arthiir  Dingwall  Fordyce,  who  was  then 
near  ninety  years^of.  age,  stood  next  in  the*  Scotch  entail  after 
John  Duff  Dingwall  and  his  issue ; '  Patrick  Dingwall  came 
much  lower  down  in  the  same  entail,  lh0re  being  a  considerable 
number  of  persons  in  esscj  including  sons  and  grandsons  of  Ar- 
thur DingwaU.  Fordyce,  who  preceded  him  in  the  line,  of  st|c-r 
cession,  but  were  not  parties  to  the  suit^ 

Mr.  Gordon  having  been  appointed  gilardian  to  the  plaintiff 
by  an  interlocutory  o^der,  the  cause  came  on  to  be  heard  upon 
bill  and  answer  befoi^  Sir  J<4in  Leach,  Master  of  the  Rolls,  on 
tl\e  3d  of  August,  1833',  when  it  was  aipongst  other  things,  re- 
fened.  to  the  Master  to  approve  of  three,  prop^  persons  to  be  new 
trustees  of  the  will,,  and  it  was  declared,  that  under  the  circum- 
stances of  the  case,  and  having,  regard  to  the  purchases  of  land 
which  had  been  made  by  the  formter  ti^ustees,  the  residuary  per- 
sonal estate  then  remaining  uninvested,  ought  to  be  invested  in 
the  purchase  of  real  estates  in  England. 
.  The  uninvested  fund  having  been  transferred  into  court  pur-> 
suant  to  that  decree,  and  the  Master  having  approved  of. three 
persons  as  trustees,  the  cause  was  heard  for  further  directions  on 
the  26th  of  April,  1834,  when  the  Master's  report  was  confirmed, 
and  dixectipns  were  given  fotv^ting.the  trust  estates  in  the  new 
tr^stee^  '  Arthur  D.  Fordyce  had  died  a  few  days  before  that 
hearing ;  but  no  notice  was  taken  of  that  event  by  revival  of 
the  siat  or  otherwise.  Ou  the  15th  of  October,  1836,  John 
Duff  Dingwall  attained  twenty-one^  and  the  fund  being 
•still  uninvested  and  in  court,  he  executed  a  disentail-  [•501] 
ing.  deed?  and  having  done  so,  applied  by  petition  in  the 
cause  for  a  transfer  of  the  fund  to  himself  as  being  absolutely 
entitled  theieto,  as  tenant,  in  tail  of  the  English  estates ;  and  ar 
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order  was  made  accordingly.  John  Duff  Dingwall  died  in  184D 
without  issue,  and  was  succeeded  in  the  Scotch  estates  by  a 
grandson  of  Arthur  Dingwall  Fordyce,  an  elder  brother  of  the 
plaintiff  in  the  present  suit,  on  whose  death  without  issue  in 
1843,  the  present  plaintiff  became  entitled  as  heir  of  entail  to 
the  Scotch  estates :  and  not  having  been  named  a  party  to  the 
former  suit,  he  instituted  this  suit  insisting  that  Arthur  Dingwall 
Fordyce  did  not  represent  him  or  the  other  substitute  heirs  of 
entail,  and  that  according  to  the  law  of  Scotland  the  rights  of 
such  substitute  heirs  could  not  be  affected  by  proceedings  in  a 
cause  to  which  they  were  not  parties ;  that  the  proceedings  in 
that  suit  were  therefore  not  binding  upon  the  plaintiff;  that  even 
supposing  that  the  heirs  of  entail  could  be  considered  sufficiently 
represented  by  the  nine  defendants  named  on  the  record  in  that 
character,  the  decree  was  irregular  inasmuch  as  there  was  no 
evidence  that  those  who  had  not  appeared  were  out  of  the  juris- 
diction :  and,  after  charging  that  the  investment  of  the  fund  in 
question  in  that  former  suit  ought  to  have  been  left  to  the  dis- 
cretion of  the  new  trustees  when  appointed,  and  that  the  de- 
claration in  the  decree,  that  it  ought  to  be  invested  in  lands  in 
England,  was  therefore  erroneous,  the  bill  prayed,  that  the  re- 
presentatives of  John  Duff  Dingwall  might  be  decreed  to  re- 
place that  fund,  and  to  accoimt  for  the  interest  thereon,  from  the 
30th  of  December,  1843,  when  the  plaintiff's  title  accrued,  and 
a  declaration  that  the  principal  fund  ought  to  be  invested  in 
pursuance  of  the  direction  of  the  will  of  John  Dingwall  the 
testator,  and  that  the  trustees  appointed  in  the  former  suit  were 

not  duly  appointed. 
[*502J        *At  the  hearing  of  the  cause  before  the  Master  of  the 

Rolls,  a  decree  was  made  according  to  the  prayer,  with 
the  addition  of  a  reference  to  the  Master  to  approve  of  three 
new  trustees,  in  the  room  of  those  appointed  in  the  fonner  suit 
This  was  an  appeal  by  the  defendant,  the  personal  represen- 
tative of  John  Duff  Dingwall,  from  that  decree. 

Mr.  BethM^  Mr.  RoU  and  Mr.  Anderson^  for  the  plaintiff  (the 
respondent) 
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Mr.  Ja.  Parker y  Mr.  RusseU^  and  Mr.  Sidebottom^  for  the  ap- 
pellant. 

Mr.  Stuart  and  Mr.  Purvis,  for  parties  in  the  same  interest 
with  the  plaintiff. 

On  the  question  of  the  regularity  of  Sir  J.  Leach's  decree,  as 
to  parties,  it  was  contended  for  the  plaintiff,  that  the  English 
rule  of  procedure,  which  allowed  the  first  tenant  in  tail  to  repre- 
sent the  fee,  was  founded  in  the  capacity  of  such  tenant  in  tail 
to  bar  those  in  remainder  and  therefore  could  not  apply  to  a 
Scotch  heir  of  entail  who  had  no  such  capacity.  To  which  it 
was  answered  that  the  English  rule  was  an  arbitrary  rule  of 
convenience,  and  not  founded  on  the  principle  referred  to,  inas- 
much as  it  equally  applied  to  an  infant  tenant  in  tail,  who  had 
during  his  minority  no  power  to  bar  the  entail :  and  that,  unless 
the  same  rule  were  adopted  in  the  case  of  Scotch  entails  where 
the  rights  of  parties  under  them  came  in  question  in  the  Eng- 
lish courts,  it  would  be  impossible  to  make  any  final  adjudica- 
tion upon  such  rights ;  for  if  the  first  heir  of  entail  were  incom- 
petent to  represent  the  whole  series,  all  the  heirs  for  the 
time  being  in  esse,  would  for  the  same  reason  be  *incom-  [*503] 
petent  to  represent  those  who  might  afterwards  be  bom. 
On  this  point  the  following  cases  and  authorities  were  referred 
to ;  Gore  v.  Stackpole,{a)  (Redesd.  PL  92  &,  174, 4th  ed.,)  Llwfd 
V.  Johnes^ib)  Stansfield  v.  Habergham,(c)  Wright  v.  Atkyns,{d) 
Stevenson  v.  Anderson.{e) 

Assuming  the  decree  of  1834  to  be  irregular,  the  next  question 
was,  what,  in  the  events  which  had  happened  had  become  of 
the  discretionary  power  given  to  the  trustees,  of  selecting  an 
English  or  Scotch  investment :  the  plaintifi's  counsel  contending 
on  the  word  "  assigns"  in  the  clause  creating  the  power,  that  it 
would  pass  to  trustees  to  be  appointed  by  the  court,  observing 
that  in  the  Attornej/-Oeneral  v.  Dayley{g)  it  appeared  from  the 
registrar's  book  that  the  power  which,  according  to  the  report, 

(a)  1  Dow.  18,  30.  (6)  9  Vm.  37  (e)  10  Vm.  273. 

(d)  T.  ^  R.  143.  («)  2  V.  &  B.  407.         {g)  3  Eq.  Cm.  Alir.  19& 

Vol.  n.  53 
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was  given  <^  to  the  trostees  and  the  soryi  vor  and  the  heirs,  Sec. 
of  such  survivor,"  was  in  fact  a  power  "  to  the  trustees  and  the 
survivor,  and  the  heirs,  executors,  and  administrators" — not  the 
assigns — "of  such  survivor;"  and  that  in  Cole  v.  Wad€{a)  also, 
which  was  founded  in  part  upon  Attorney-General  v.  Doyley 
the  word  '<  assigns"  did  not  occur ;  they  also  referred  to  Titley 
V.  Wolstenholme.[b) 

On  the  other  hsoid  it  was  argued,  first,  that  if,  as  the  plaintiff 
contended,  the  power  was  not  barrable  by  the  tenant  in  tail,  it 
was  void  as  tending  to  a  perpetuity ;  in  answer  to  which,  how- 
ever, Wood  V.  White{c)  was  referred  to.  Secondly,  that  the  effect 
of  the  will  as  to  the  residuary  personal  estate  was  a  bequest  of 
the  income  to  the  owner  for  the  time  being  of  the  Eng- 
[*504]  lish  devised  ^estates,  until  some  one  capable  of  exerci- 
sing the  power  should  devest  that  interest  by  an 
investment  of  the  fund  in  Scotch  estates ;  and  as  trustees  ap- 
pointed by  the  court  would  have  no  such  capacity,  and  the  only 
person  who  could  i-e-create  it  had  refused  to  do  so,  it  followed 
that,  at  the  time  when  Sir  John  Leach's  decree  was  pronounced, 
the  interest  of  the  English  tenant  in  tail  was  absolute,  and  there- 
fore, the  decree  right  in  substance  upon  the  merits. 

January, — ^The  Lord  Chancellor. — This  is  a  case  of,  I 
believe,  perfect  novelty,  and  certainly  one  of  great  difficulty. 

By  a  regular  entail,  according  to  the  law  of  Scotland  of  7th 
of  September  1807,  certain  Scotch  estates  of  John  Dingwall, 
were  entailed  in  favor  of  his  grand  nephew  John  Dingwall, 
and  the  heirs  of  his  body,  whom  failings  to  the  heirs  male  of  the 
body  of  the  deceased  William  Dingwall  of  Culsh,  whom  failing 
to  the  heirs  male  of  the  body  of  the  deceased  John  Dingwall,  of 
Rannieston,  whom  failing  to  the  heirs  of  the  body  of  Cather- 
ine Stewart,  which  entail  was  afterwards  varied  by  excluding 
Arthur  Dingwall,  one  of  the  heirs  male  of  the  body  of  William 
Dingwall  deceased,  and  the  heirs  male  of  his  body. 

John  Dingwall  the  author  of  this  entail,  by  his  will  dated 
13th  of  June  1808,  devised  estates  in  England  to  three  trustees 
to  the  use  of  John  Dingwall,  the  institute  in  the  Scotch  entail, 

(a)  16  Vm.  97.  ih-^  7  Beav.  495.  (e)  4  My.  &  Cr  460. 
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far  life,  lemainder  to  his  fiist  and  other  sons  in  tail  male,  remain- 
der to  the  use  of  Arthur  Dingwall  Fordyce  the  plaintiff's  grand- 
father for  life,  remainder  to  his  first  and  other  sons  in  tail  male 
with  other  limitations  over. 

*The  testator  died  in  1812,  and  John  Dingwall,  the  [*506] 
institute  under  the  entail  [and  fiist  tenant  for  life  im- 
der  the  will,  possessed  both  the  Scotch  and  English  estates  up  to 
his  death  in  1833,  when  his  only  son  John  Duff  Dingwall  suc- 
ceeded to  both,  being  tenant  in  tail  of  the  English  estates.  He 
was  under  twenty-one  ;  and,  upon  his  death  without  issue  male, 
Arthur  Dingwall  Fordyce,  who  had  three  grand-sons  of  whom 
the  plaintiff  in  this  suit  was  one,  would  have  stood  next  in  the 
entail. 

The  testator  by  his  will  gare  the  residue  of  his  personal  es- 
tate to  his  three  trustees,  their  executors,  administrators,  and  as- 
signs upon  trust,  that  they  and  the  survivors  and  survivor  of 
them,  and  the  executors,  administrators,  and  assigns  of  such 
survivor  should  convert  the  same  into  money,  and  lay  out  the 
residue  in  the  purchase  of  estates  in  England  or  Scotland,  and 
settle  such  of  the  estates  as  should  be  in  England  to  the  same 
uses  as  the  lands  devised,  and  such  of  the  said  estates  as  should 
be  in  Scotland  in  the  same  manner  as  the  lands  in  the  Scotch 
entail  were  settled :  and  that  until  proper  purchases  should  be 
found,  the  money  should  be  invested  in  the  public  funds,  and 
the  income  paid  to  the  person  who  should  be  entitled  to  the 
rents  and  profits  of  the  English  estates  when  purchased. 

It  appears  that  a  very  large  sum,  part  of  this  residue,  was  in- 
vested by  the  trustees  in  the  purchase  of  lands  in  Scotlsmd.  In 
the  year  1833,  when  John  Duff  Dingwall's  title  accrued,  all  the 
trustees  were  dead ;  and  Alexander  Dingwall,  the  executor  of 
the  survivor  of  them,  declined  to  act  in  the  tnists ;  and  there  be- 
ing beyond  what  had  been  so  invested  in  the  purchase  of  lands 
in  Scodand,  a  large  residue  of  the  personal  estate  uninvested,  a 
bill  was  filed  in  the  name  of  the  infant,  John  Duff  Ding- 
wall, for  securing  the  personal  estate,  •for  inquiries  as  to  [•606] 
propriety  of  the  purchases  of  the  estates  in  Scotland, 
and  for  the  investment  of  the  residue  in  the  purchase  of  estatas 
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in  England,  and  for  the  appointment  of  new  trustees,  and  of  a 
guardian  for  the  plaintiff. 

The  bill  of  1833  made  several  persons  parties,  who  were  in- 
terested in  the  Scotch  entail,  but  not  including  the  present  plain- 
tiff, and  alleged  that  they  were  out  of  the  jurisdiction ;  and  the 
bill  in  the  present  suit  alleges  that  Arthur  Dingwall  Fordyce, 
the  plaintiff's  grand-father,  and  Patrick  Dingwall  alone,  of  the 
parties  interested  in  the  Scotch  entail,  appeared  to  that  suit,  and 
that  Arthur  Dingwall  Fordyce  appeared  gratis,  and  that  his  an* 
swer  was  put  in  without  oath  or  signature ;  but  I  do  not  find 
any  proof  that  the  parties  alleged  to  be  out  of  the  jurisdiction 
were,  in  fact,  amenable  to  the  process  of  this  court.  The  con- 
trary, indeed,  must  be  assumed  to  be  proved,  the  decree  of  Au- 
gust 1835  reciting  that  all  these  defendants  were  out  of  the 
jurisdiction. 

These  are  the  circumstances  which  raise  the  first  question 
upon  this  appeal,  viz.  how  far  this  suit  was  binding  upon  the 
plaintiff,  who  had  certainly  a  very  important  interest  in  the  mat- 
ter of  this  suit,  but  who  was  not  a  party  to  it,  and,  who,  claim- 
ing under  the  entail,  does  not  derive  title  through  any  one  who 
was  a  party  to  the  suit;  but  Arthur  Dingwall  Foniyce,  the 
plaintiff's  grandfather,  and  the  first  heir  of  entail  after  the  plain- 
tiff in  the  suit  of  1833,  and  Patrick  Dingwall,  were  parties  to  it. 
Two  questions  arise — first,  how  far  and  in  what  cases  the  heirs 
of  a  Scotch  entail  are  necessary  parties  to  a  suit  in  this  court 
touching  matters  in  which  they  are  interested  as  such  heirs  of 
entail ;  and,  secondly,  how  far  the  suit  can  be  available 
[*607]  in  their  absence  upon  'proof  of  their  being  out  of  the 
jurisdiction.  As  to  the  first,  no  suit  could  proceed  if 
they  were  all,  in  all  cases,  necessary  parties,  not  only  on  account 
of  their  number,  but  because  future  heirs  of  entail,  coming  into 
essBy  their  claim  not  being  through  any  persons  parties  to  the 
suit,  would  not  be  bound  by  any  proceedings  in  it.  And  this 
makes  it  useless  to  consider  the  second  question,  because,  as  you 
cannot  have  in  any  shape  before  the  court  all  the  heirs  of  entail 
whom  you  seek  to  bind,  it  would  be  idle  to  prove  that  some  are 
out  of  the  jurisdiction.  When  it  shall  become  necessary  to  de- 
cide this  point,  some  rule  must  be  laid  down  for  which  there  is 
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no  precedent,  but  which  is  necessary,  to  avoid  a  failure  of  jus- 
tice in  this  court,  from  the  pecuUar  nature  of  the  interests  under 
a  Scotch  entail.  I  do  not  find  any  allegation  or  proof  that  any 
fraud  was  intended  or  practised  in  the  arrangement  of  the  parties 
for  the  purpose  of  keeping  from  the  view  of  the  court  the  real 
question  between  the  parties  interested  in  the  Scotch  entail  and 
the  English  settled  estates :  but  the  decree  under  consideration 
declares  that  the  plaintiff  is  not  bound  by  the  proceedings  in  the 
suit  of  1833 ;  and  I  do  not  think  it  possible  to  dispute  that  propo- 
sition, because  if  the  plaintiff  be  right  in  any  part  of  the  claim 
he  makes,  he  had,  at  the  time  of  the  decree  of  1833,  a  direct  in- 
terest in  the  subject  of  that  suit  in  his  own  right,  though  not  in 
possession.  I  therefore  proceed  to  consider  the  decree  appealed 
from,  upon  its  merits ;  for,  though  the  plaintiff  be  not  bound  by 
the  proceedings  in  the  fonner  suit,  he  cannot  have  a  decree  in 
this  suit,  unless  he  can  show  that  he  was  injured  by  the  former 
decree,  or  has  interests  inconsistent  with  its  directions. 

Upon  the  merits,  the  complaint  against  the  decree  of  1833  is, 
that  the  plaintiff  in  that  suit,  John  Duff  Dingwall  being, 
in  point  of  enjoyment,  only  tenant  for  Ufe  *of  the  Scotch  [*508] 
estates,  and  tenant  in  tail  of  the  English  estates,  procur- 
ed that  decree  without  due  regard  to  the  interests  of  the  parties 
interested  in  the  Scotch  estates,  for  the  purpose  of  obtaining  an 
absolute  interest  in  the  uninvested  residue  of  the  testator's  per- 
sonality, and  which  was  carried  into  effect  by  the  order  upon  his 
petition,  after  he  had  attained  twenty-one,  by  payment  to  him 
of  such  residue  a  tenant  in  tail  of  the  fund. 

By  the  will,  a  discretion  was  given  to  the  three  trustees,  their 
executors,  administrators,  and  assigns,  to  lay  out  the  fund  in  land 
in  Scotland,  to  be  settled  as  the  entailed  Scotch  estates,  or  of 
lands  in  England,  to  be  settled  as  the  English  estates  under  the 
will :  but  until  proper  purchases  could  be  found,  the  income  of 
the  fund  was  to  be  paid  to  the  person  entitled  to  the  rents  of  the 
English  estates.  In  1833  the  three  trustees  were  dead.  Alex- 
ander Crombie  was  the  executor  of  the  survivor,  but  he  declined 
to  act,  and  by  the  deci-ee  of  3rd  of  August  1833,  he  was,  at  his 
own  request,  discharged  from  the  trusts  of  the  will,  and  a  refer- 
ence was  made  to  the  Master  to  appoint  new  trustees. 
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The  important  question  is,  whether  at  this  time  the  discretion- 
ary power  of  choosing  estates  in  England  and  Scotland,  for  in- 
vesting the  residue  of  the  personal  estate,  remained.  It  certain- 
ly had  determined,  unless  a  new  trustee  could  have  been  ap- 
pointed within  the  terms  of  the  power  for  that  purpose  in  the 
will.  That  power,  in  the  event,  which  had  happened,  of  the 
death  of  the  trustees,  and  the  refusal  to  act  by  the  executor  of 
the  survivor,  was  given  to  the  person  entitled  to  the  rents  of  the 
devised  estates,  and  in  case  of  the  minority  of  such  person  it  was 
given  to  the  guardians  of  such  person,  and  it  was  declared  that 

the  person  so  appointed  should  have  the  same  powers 
[*609]    and  capacities  as  the  trustee  in  'whose  room  he  should 

be  substituted.  At  the  time  the  bill  of  1833  was  filed, 
the  plaintiff,  John  Duff  Dingwall,  had  no  guardian ;  but  pending 
the  suit,  and  before  the  decree  William  Gordon,  his  grandfather 
and  next  friend,  was  appointed  his  guardian  by  the  court  in  the 
usual  manner,  and  as  such  and  as  next  friend  he  was  a  party 
to  the  decree  by  which  it  was  referred  to  the  Master  to  appoint 
new  trustees.  If,  therefore,  William  Gordon  could  be  considered 
as  a  guanlian  within  the  meaning  of  that  term  as  used  in  the 
clause  of  the  will  which  created  the  power,  and  could  therefore 
have  appointed  new  tnistees  under  it,  the  decree  shows  that  he 
declined  to  exercise  that  power ;  and  it  cannot  be  supposed  that 
he  would  have  exercised  any  such  power,  because  at  that  time 
the  affairs  were  in  a  state  most  favorable  to  the  infant,  who  was 
entitled  to  the  income  of  the  fund  until  a  proper  purchase  could 
be  found,  and  whose  permanent  interest  in  these  funds  could  on- 
ly be  defeated  by  the  exercise  of  the  discretionary  power  by  pur- 
chasing lands  in  Scotland,  which  power,  if  not  already  absolute- 
ly gone,  could  only  be  revived  by  the  appointment  of  new  trus- 
tees by  himself.  The  result  however  was,  that  at  that  time  there 
was  not  any  person  capable  of  exercising  that  discretion,  and  the 
necessity  of  appointing  trustees  for  the  protection  of  the  property 
was  pressing.  The  court,  therefore,  as  a  matter  of  course,  took 
upon  itself  the  duty  of  appointing  trustees  ;  and  this  brings  the 
case  to  the  important  question — what  effect  had  this  state  of  cir- 
cumstances upon  the  title  and  interests  of  the  parties  respective- 
ly in  the  Scotch  and  English  estates? 
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The  Master  of  the  Rolls,  from  the  note  of  his  judgment,  ap- 
pears to  have  thought  <'  that  in  1833  new  trustees  might  have 
been  appointed  with  the  sanction  of  the  court,  who  would 
have  had  the  same  discretionary  power  as  *those  appoint-  [*510j 
ed  by  the  will — that  the  court  ought  not  itself  to  have 
exercised  the  power,  but  only  to  have  taken  care  that  persons  to 
whom  the  testator  intended  to  give  such  discretion  were  duly  ap- 
pointed." My  great  difficulty  is  to  imderstand  in  what  manner 
and  by  what  means  the  court  could  have  appointed,  or  procured 
the  appointment  of,  trustees,  who  would  have  been  authorized  to 
exercise  the  discretionary  power  given  by  the  will  to  the  original 
trustees.  If  William  Gordon  had  the  power  to  appoint  such  trus- 
tees, the  court  had  no  means  of  compelling  him  to  exercise  it, 
and  by  so  doing  to  prejudice  the  interest  of  his  ward.  Any  trus- 
tees appointed  must  have  been  appointed  by  the  court,  and  that 
such  trustees  could  not  exercise  the  discretionary  power  is,  I  con- 
ceive, well  settled;  Attorney- General  v.  Dot/ley, (a)  Cole  v. 
Wade,(b)  Walker  v,  Walker.{c)  and  Penny  v.  Turner  lately 
decided  by  myself,  and  the  cases  there  referred  to.  I  observe 
that  the  Master  of  the  Rolls  seems  to  have  intended  to  adopt  the 
same  plan  in  his  decree  in  this  cause  ;  for,  by  the  note  of  his 
judgment,  he  says  that  he  proposed  to  declare  that  the  trustees 
appointed  in  1833  were  not  duly  appointed,  and  to  refer  it 
to  the  Master  to  approve  of  trustees  to  be  appointed  by  the  plain- 
tiff as  the  person  then  entitled  to  the  actual  possession  or  to  the 
actual  receipt  of  the  rents  of  the  estates  devised  by  the  will ;  but 
the  decree  as  drawn  up,  after  reciting  that  there  was  not  any 
person  entitled  to  nominate  and  appoint  trustees  of  the  testator's 
will  under  the  power  therein  contained,  by  reason  of  the  real  es- 
tates thereby  devised  having  been  disentailed  and  conveyed,  re- 
ferred it  to  the  Master  in  the  usual  manner  to  appoint  three  new 
trustees  in  the  place  of  the  three  named  in  the  will ;  and  yet  it 
declares  that  the  residue  of  the  personal  estate  ought  to 
be  laid  out  in  the  purchase  of  *land  in  England  or  Scot-  [*511] 
land,  according  to  the  directions  of  the  testator^s  will,  by 
the  trustees  so  to  be  appointed,  which  would  give  to  the  trus- 

(d)  4  Vin.  Abr.  485.  (I)  16  Ves.  44.  47.  (e)  5  Madd.  434. 
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tees  so  to  be  appointed  by  the  court,  the  same  discretionary 
power  which  was  given  to  the  trustees  by  the  will,  contrary,  as 
I  conceive,  to  the  authorities  above  referred  to — a  result  and  in- 
consistency not  arising  from  any  thing  the  Master  of  the  Rolls 
said  or  intended,  as  his  decision  was  foimded  upon  the  suppo- 
sition that  the  power  to  appoint  new  trustees  under  the  will  was 
still  subsisting,  but  from  an  alteration  in  the  decree,  when  it  was 
found  that  this  power  was  gone,  appointing  new  trustees  by  the 
court,  but  leaving  standing  the  declaration  as  to  the  exercise  of 
the  discretionary  power,  which,  though  consistent  with  the  ap- 
pointment of  trustees,  as  intended  by  the  Master  of  the  Rolls,  is 
totally  inconsistent  with  the  appointment  of  trustees  by  the  court 
as  directed  by  the  decree.  It  is  therefore  impossible  that  this 
decree  should  stand,  but  it  remains  to  be  considered  what,  under 
all  these  circumstances,  are  the  rights  of  the  parties,  and  what 
were  those  rights  in  1833. 

It  is,  in  effect,  admitted  by  this  decree  that  the  discretionary 
power  is  gone ;  and  it  was,  I  think,  equally  incapable  of  being 
exercised  in  1833.  At  that  period,  the  court  found  that  the  trus- 
tees had  previously  exercised  it  to  the  amoimt  of  173,443/.  by 
investing  that  sum  in  the  purchase  of  lands  in  Scotland,  and 
1529Z.  only  in  the  purchase  of  lands  in  England,  and  that  the 
uninvested  residue  amounted  to  103,749/.  stock  and  money; 
and  having  regard  to  the  investment  in  Scotland,  declared  that 
the  uninvested  residue  ought  to  be  laid  out  in  the  purchase  of 
lands  in  England.  Assuming  that  this  decree  was  not  binding 
upon  the  plaintiff  in  the  present  suit,  what  independently  of  that 

decree,  were  his  rights  to  this  uninvested  residue  ?  The 
[*612]    bill  *prays  for  repayment  of  the  whole  of  this  uninvested 

residue,  and  an  account  of  the  dividends  and  interest 
from  December,  1 843,  when  the  plaintiff's  title  to  the  entailed 
estate  in  Scotland  accrued ;  and  the  decree  directs  repayment  of 
the  whole,  and  declares  that  no  part  of  it  ought  to  have  been 
paid  or  transferred  to  John  Duff  Dingwall,  and  that  the  plain- 
tiff  in  this  suit  is  entitled  to  such  dividends  and  interest  which 
have  accrued  since  December,  1843,  and  yet  it  declares  that  the 
capital  ought  to  be  invested  in  the  purchase  of  lands  in  Scotland 
or  England.    John  Duff  Dingwall  was  tenant  in  tail  of  the 
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ILiglish  settled  estates :  he  was  therefore,  absolutely  entitled  to 
60  much  of  this  uninvested  residue  as  ought  to  have  been  in- 
vested in  the  purchase  of  lands  in  England,  and  by  die  deed  of 
15th  November,  1836,  he  assigned  all  such  fund,  and  afterwards 
obtained  the  order  for  payment.  The  extent  of  this  decree  may 
be  attributed  to  the  impression  upon  the  mind  of  thd  Master  of 
the  Rolls,  "  that  the  plaintiff  in  this  suit  was  entitled  to  the  ac- 
tual possession,  and  to  the  actual  receipt  of  the  rents  of  the  es- 
tates devised  by  the  will."  The  decree  to  this  extent,  cannot 
stand,  with  the  alteration  introduced  into  the  decree  as  drawn 
up ;  but  the  question  remains,  whether  the  plaintiff  has  any  title 
to  have  any  part  of  this  uninvested  residue  applied  to  the  pur- 
chase of  lands  in  Scotland. 

Assuming  as  I  do,  that  the  discretionary  power  had  ceased  to 
exist  before  the  decree  of  1833,  what  interest  had  the  plaintifl^ 
or  any  other  heir  of  entail  of  the  Scotch  estates  in  this  unin- 
vested residue  ?  Where  there  is  a  discretionary  power  of  dis- 
tribution, which  cannot  be  exercised,  this  court  does  not  assume 
the  exercise  of  the  discretion,  but  distributes  the  fund  equally 
amongst  all  the  objects  of  the  power.  I  have  so  recently  had 
occasion  to  refer  to  this  rule,  and  particularly  in  Penny 
V.  Turner j(a)  that  I  only  refer  to  the  result  of  the  cases  [*513] 
fliere  quoted.  It  is  true,  that  in  all  those  cases  the  dis- 
cretion was  in  selecting  the  objects  to  take,  and  in  this  case  the 
discretion  is  in  selecting  the  nature  and  character  of  the  estates 
to  be  purchased ;  but  the  effect  and  result  is  the  same  in  both, 
different  persons  being  interested  in  the  different  estates.  The 
selecting  of  one  estate  in  preference  to  another  is,  in  its  effect, 
the  selecting  of  that  class  who  are  interested  in  the  estate  se* 
lected,  in  preference  to  the  class  interested  in  the  estate  rejected : 
in  both  the  discretion  was  intended  to  be  exercised  by  the  trus- 
tees appointed  ;  in  neither,  upon  the  failure  of  the  exercise  of 
that  power,  will  the  court  assume  the  discretion,  but  in  both  it 
will  divide  the  fund,  equally  amongst  the  parties,  the  objects  of 
the  powers.  The  decree  of  1833,  does  not  follow  this  rule,  but 
gives  the  whole  fund  to  the  parties  interested  in  the  English 

(«)  Aiit0»  p.  493. 
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estates,  because  a  larger  part  of  the  residue  had  before  been  in- 
vested by  the  trustees  for  the  benefit  of  the  parties  interested  in 
the  Scotch  entailed  estates.  I  regret  that  I  cannot  find  any 
principle  to  support  this  application  of  the  fund,  as  it  would  be 
an  approximation  to  equality  between  the  parties}  but  the 
equality  adopted  by  the  court  is  confined  to  the  unappointed 
fund.  It  is  acting  upon  the  general  intent,  as  to  such  fund,  to 
benefit  the  different  classes,  the  particular  object  of  a  selection 
from  amongst  them  being  defeated  by  the  non-execution  of  the 
power.  This  is  precisely  what  occurred  in  Maddisan  v.  An- 
drew,{b)  when,  there  having  been  a  valid  but  unequal  appoint- 
ment of  part  of  the  fund,  and  an  invalid  appointment  of  another 
part,  Lord  Hardwicke  held  that  the  tmappointed  fund,  should 
be  equally  divided  amongst  the  objects  of  the  appointment, 

without  regard  to  the  share  they  had  received  from  the 
[*514]    valid  appointment.    *Many  cases  establishing  the  same 

rule,  are  referred  to  in  Sir  Edward  Sugden,  on  Powers, 
vol.  2,  p.  238.  To  regulate  the  distribution  of  an  nnappointed 
fund  by  what  had  previously  taken  place,  would  be  an  assump- 
tion by  the  court  of  the  exercise  of  the  discretionary  power  which 
it  disclaims.  It  appears  to  me,  therefore,  that  well  established 
principles  compel  me  to  hold  that  the  discretionary  power  had 
ceased  to  exist  in  1833 ;  that  the  court  had  no  right  to  exercise 
it,  and  that  the  objects  of  the  power  being  those  interested  in 
flie  Scotch  entail,  and  those  interested  in  the  English  devised 
estates,  upon  failure  of  the  power  to  select  amongst  them,  the 
unappointed  fund  was  equally  divisible  between  these  two 
classes,  half  that  fund  being  subject  to  be  invested  in  land  in 
Scotland,  for  the  purpose  of  the  Scotch  entail,  and  half  being 
payable  to  those  who  have  become  entitled  to  the  English  de- 
vised estates. 

The  will  directs  that  the  whole  income  of  the  fund  should  be 
paid  to  the  party  entitled  to  the  rent  of  the  English  estates,  until 
proper  purchases  should  be  found.  The  Master  of  the  Rolls' 
decree  declares  that  the  plaintiff  is  entitled  to  the  whole  of  such 
income  from  1843.    As  to  half  of  the  income  I  think  that  he 

(tf)  1  Vex.  57. 
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imfl  no  title,  aad,  if  the  woids  of  the  will  weie  to  be  acted  upon, 
he  could  have  no  title  to  the  other  half,  but  I  think  that  the 
plaintiff  has  a  right  to  say  that,  upon  the  separation  of  the  two 
estates  by  the  death  of  John  Dufi'  Dingwall  in  1840,  the  discre- 
tionary power  not  then  existing,  the  interim  direction  for  pay- 
ment of  the  interest  to  the  person  entitled  to  the  rents  of  the 
English  estates  ceased,  and  that  the  division  of  the  fund  ought 
then  to  have  taken  place,  and  ^at  the  plaintiff  is  therefore  en- 
titled to  half  of  such  interest  from  the  time  his  title  accrued  in 
possession  on  30th  December,  1843. 

*An  objection  was  made  that  the  bequest  of  a  fund  to  {*516J 
be  invested  in  a  regular  Scotch  entail  was  void  as  a 
perpetuity  The  rules  acted  upon  by  the  courts  in  this  country 
with  respect  to  testamentary  dispositions  tending  to  perpetuities 
relate  to  this  country  only.  What  the  law  of  Scotland  may  be 
upon  such  a  subject,  the  courts  of  this  country  have  no  judicial 
knowledge,  nor  will  they,  I  apprehend,  inquire :  the  fund  being 
to  be  administered  in  a  foreign  country  is  payable  here  though 
the  purpose  to  which  it  is  to  be  applied  would  have  been  illegal 
if  the  administration  of  the  fund  had  been  to  take  place  in  this 
coimtry.  This  is  exemplified  by  the  well  established  rule  in 
cases  of  bequests  within  the  statute  of  Mortmain.  A  charity 
legacy  void  in  this  country  under  the  statute  of  Mortmain  is 
good  and  payable  here  if  for  a  charity  in  Scotland.  It  is  true 
that  Scotland  is  in  terms  excluded  from  the  operation  of  the 
statutes,  but  that  exclusion  would  be  useless  and  inoperative,  if 
the  legacy  would  have  been  void,  though  to  be  administered  in 
Scotland,  merely  because  it  would  have  been  void  if  adminis- 
tered in  England  ;  and  it  would  still  be  so,  not  by  the  effect  of 
the  statutes  but  by  the.  rule  of  law ;  but  such  is  not  the  law, 
and  I  think  that  the  objection  raised,  upon  the  ground  of  per- 
petuity, cannot  be  maintained.  I  have  made  such  alterations  in 
the  decree  of  the  Rolls  as  appear  necessary  to  carry  the  above 
decision  into  effect,  but  if  any  difficulty  occurs  to  the  parties,  I 
shall  be  glad  to  have  the  minutes  discussed  at  the  earliest  op- 
portunity. 

On  a  subsequent  day  it  was  stated  that  all  parties  were  sat- 
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isfied  with  his  Loidship'fi  decision,  and  die  deciee  was  drawn 
up  accordingly. 


[*516]  *Ma8oh  v.  Wakbmait. 

1847:  May  5.    1848:  Jan. 

A  defendant  cannot,  under  the  38th  General  Order  of  Anpnt  1841,  deefine  to  ans- 
wer any  interrogatory,  merely  on  the  gtonnd  that  the  hOl  if  i^n  to  a  gaoend  de* 
mnrrer. 

The  defendant,  by  his  answer,  declined  to  answer  a  consid- 
erable  portion  of  the  bill,  and,  upon  exceptions,  attempted  to 
sustain  the  sufSciency  of  the  answer,  on  the  ground  that  the  biH 
was  open  to  a  general  demurrer ;  but  the  Master  allowed  the 
exceptions,  at  the  same  time  expressing  an  opinion  that  the  38th 
General  Order  of  August  1841,  did  not  authorize  him  to  inquire 
whether  the  bill  was  demurrable  or  not.  The  Vice-Chaucellor, 
however,  upon  exceptions  to  the  report,  was  of  a  difierent  opin- 
ion upon  the  construction  of  the  Order,  and  considering  tlie  bill 
to  be  in  fact  demurrable,  he  held  the  answer  to  be,  on  that 
ground,  sufficient. 

This  was  an  appeal  from  that  decision. 

Mr.  Anderson^  for  the  appellant 

Mr.  Roli,  for  the  respondent. 

Drake  v.  Drakey{a)  Fairthome  v.  Wesion,(b)  Kaye  v.  WaU^{c) 
Molesworth  v.  Haward,(d)  and  Baddeley  v.  CurwenJ^e)  were 
cited,  from  which  it  appeared  that  Vice-chancellor  Wigratn 
agreed  in  the  construction  of  the  Order  with  the  yice-Chaucellor 
of  England,  and  that  Yice-Chancellor  Knight  Bruce  differed 
from  both. 

(«)  d  Haie,  647.  (6)  3  Han,  387,  393.  (c)  4  Han,  197, 983. 

(d)  9  Coil  14&.  (f)  Ibid.  151. 
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•The  Lord  Chancellor. — ^This  question  turns  up-    ['SIT] 
on  the  construction  of  the  38th  order  of  1841,  as  to 
which  Vice-Chancellor  Knight  Bruce  and  Vice-Chancellor  Wig- 
lam  have  differed.    With  such  a  balance  of  decisions,  it  comes 
before  me  with  an  equal  weight  of  authority  on  both  sides. 

The  point  is,  whether,  under  this  order,  a  defendant  who  ans- 
wers a  demurrable  bill  can  protect  himself  from  answering  any 
interrogatories  in  that  bill,  upon  the  ground  that  he  might  have 
demurred  to  the  whole  bill.  Before  I  consider  the  language  of 
the  order,  it  is  proper  to  call  to  mind  what  was  the  dij£culty 
which,  according  to  the  former  practice  of  the  court,  had  been 
felt  by  defendants  desirous  of  protecting  themselves  against  ans- 
wering particular  parts  of  bills :  for  if  that  be  clear,  it  may  help 
towards  the  construction  of  an  order  intended,  it  may  be  assumed, 
to  remove  such  difficulty. 

There  never  was,  as  far  as  I  am  aware,  any  doubt  or  difficulty 
in  the  practice  as  to  a  defendant  being  bound  to  answer  every 
question  unobjectionable  in  itself,  although  the  whole  bill  might 
have  been  demurred  to ;  but  there  was  no  point  of  more  doubt 
and  difficulty  than  how  and  in  what  cases  a  defendant  might, 
by  answer,  insist  upon  an  objection  to  answering  any  particular 
question.  In  some  few  cases  it  was  permitted,  in  others  it  was 
denied,  and  in  others  it  was  the  subject  of  the  greatest  doubt 
and  controversy :  to  prove  which,  it  is  only  necessary  to  refer  to 
Voider  v.  Lord  Huntingfield,{a)  Faulder  v.  Stuart,{b)  and 
Shaw  V.  Ching.{c) 

•Fortunately,  I  am  not  called  upon  to  decide  any  such  [•518] 
question ;  and  I  fully  concur  in  what  Lord  Eldon  says 
iu  Faulder  v.  Stuart^  "  that  it  would  be  a  painful  and  difficult 
duty  to  be  called  upon  to  say  which  of  the  various  and  dis- 
cordant opinions  of  Lords  Thurlow,  Kenyon  and  Rosslyn,  and 
of  Lord  Chief  Justice  Eyre,  was  right."  Beyond  all  doubt,  the 
point  was  one  of  great  difficulty  and  doubt,  and  one  which,  af- 
fecting the  general  practice  of  the  court,  it  was  important  to  set 
at  rest.     It  was  dignus  vindice  nodus. 

Another  matter  of  some  importance  is  to  see  in  what  company 

<«)llV«.98a.  (ft)nMd.99e.  («)nMd.303. 
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this  order  is  to  be  found.  The  33rd  and  34th  apply  to  pleas 
and  demurrers  to  the  whole  bill,  the  35th  to  pleas  to  the  whole 
or  part  of  the  bill,  and  the  36th,  37th,  and  38th  to  pleas  and  de- 
murrers to  parts  of  the  bill :  but  the  terms  of  the  order  itself 
must  decide  the  question,  although  these  connderations  may  be 
called  in  aid  if  the  construction  be  doubtful. 

The  commencement  of  the  order  is  clearly  confined  to  objec- 
tions to  suajswer  part  of  the  bill.  "  A  defendant  shall  be  at  lib- 
erty, by  answer,  to  decline  answering  any  interrogatory,  or  pait 
of  an  interrogatory.''  The  matter  is,  how  a  defendant  is  to  deal 
with  part  of  the  bill — an  interrogatory,  or  part  of  an  interroga- 
tory— ^which  before  he  could  nof,  except  in  certain  cases,  refuse 
to  answer,  having  answered  other  parts  of  the  bill :  in  many  of 
such  cases  he  might  have  demurred  to  the  question ;  but  this 
order  says  he  shall  have  the  same  power  of  protecting  himself 
by  answer  that  he  might  have  had  by  demurrer.  Protecting  him- 
self against  what  ?  against  answering  a  particular  interrogatory. 
Must  not,  then,  the  word  demurrer  be  intended  a  demurrer  to 
the  particular  interrogatory — ^the  thing,  for  remedy  of 
[*619J  which  the  order  was  required  ?  It  is  *true  the  word  de- 
murrer may  of  itself  mean  a  demurrer  to  the  whole  bill, 
as  well  as  a  demurrer  to  part  of  the  bill ;  but  it  is  generally 
found  coupled  with  some  expression  explanatory  of  its  mean- 
ing. If  you  are  speaking  of  a  bill,  and  say  that  the  defendant 
put  in  a  demurrer,  you  are  imderstood  to  mean  a  demurrer  to 
the  whole ;  so  if  you  are  speaking  of  part  of  a  bill — a  particular 
interrogatory — and  say  the  defendant  put  in  a  demurrer,  you 
are  understood  to  mean  a  demurrer  to  the  particular  question. 
If  any  one  should  say  that  a  defendant  had  protected  himself 
from  answering  a  particular  interrogatory  by  demurrer,  would 
he  be  understood  to  mean  that  the  defendant  had  put  in  a  gen- 
eral demurrer  to  the  whole  bill  7  Yet  such  would  be  the  effect 
of  a  general  demurrer. 

The  latter  part  of  the  order  is  not  only  consistent  with  these 
observations,  but  confirmatory  of  them,  and  appears  to  me  con- 
clusive of  their  soundness ;  for  it  says  "  the  defendant  shall  be 
at  liberty  so  to  decline,  notwithstanding  he  shall  answer  other 
parts  of  the  bill  firom  which  he  might  have  proteoCsd  himself  by 
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demuner.''  The  caae  assumed  is  an  answer  to  certain  parts  of 
the  bill,  and  a  declining  to  answer  other  parts.  Can  the  word 
demorrer  here  used  mean  a  general  demurrer  to  relief?  Such  a 
demurrer  might  indeed  have  protected  the  defendant  from  an- 
swering any  part  he  had  answered,  not  by  affording  a  particular 
defence  against  a  particular  question,  but  by  preventing  any  an- 
swer at  all,  whereas  the  orders  contemplate,  and  in  terms  refer 
to,  an  answer  being  put  in. 

The  word  demurrer,  therefore,  means  not  a  general  demurrer^ 
but  a  demurrer  to  answering  some  particular  part  of  the  bill ; 
and  in  that  sense  it  is  used  throughout  the  order. 

*I  have  already  observed,  that  if  the  order  could  be  [*52()] 
supposed  to  mean  a  general  demurrer,  it  would  be  apply- 
ing a  remedy  when  there  was  no  complaint ;  but  the  consequence 
of  snch  a  construction  demonstrates,  to  my  mind,  that  there 
could  not  have  been  any  such  intention.  All  the  rules  respect- 
ing general  demurrers,  restraining  the  time  within  which  they 
must  be  filed,  would  be  at  once  abrogated,  because,  up  to  the 
last  moment  allowed  for  answering,  the  defendant  might  delay 
raising  the  identical  question  which  a  general  demurrer  would 
have  raised,  with  this  extraordinary  difference — that,  if  raised 
by  a  general  demurrer,  the  court  would  at  once  have  disposed 
of  it ;  whereas,  by  so  delaying  it,  the  Master,  and  not  the  court, 
would  have  the  jurisdiction.  It  could  not  have  been  intended 
to  transfer  this  important  jurisdiction  to  the  Master :  and  if  it 
had,  such  intention  would  have  been  distinctly  expressed. 

Difiering  as  I  do  from  the  opinion  of  Yice-Chancellor  Wigram 
upon  this  question,  and  concurring  with  that  of  Vice-Chancellor 
Knight  Bruce,  I  abstain  from  commenting  upon  the  cases  in 
which  those  opinions  have  been  expressed,  except  that,  as  to 
what  Yice-ChanceUoT  Wigram  attributes  to  me  in  Kaye  v. 
WaUJifl)  I  have  no  recollection  whatever,  beyond  this,  that  I 
carefully  considered  the  ordera  before  they  were  made  ;  and  al- 
though I  cannot  recall  any  thing  which  may  have  passed  re- 
specting this  38th  order,  if  I  may  judge  of  what  I  should  have 
thought  of  it  then  from  what  I  think  of  it  now,  I  should  never 

(a)  4  Ham,  987. 
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have  sanctioned  it,  had  I  supposed  it  capable  of  the  constractioii 
now  put  upon  it 
The  exceptions  to  the  Mastei's  report  must  be  overruled. 


[*521]    *In  the  Matter  of  University  Collrge,  Oxford. 

Ex  parte  Moorsom. 

1848 :  Jan.  16 ;  Feb.  16. 

A  proviaion  in  the  atatntea  of  a  college  that,  among  eandidatea  for  a  particalar  fel- 
lowahip,  thoae  ahoold  be  preferred  who  ahould  be  bom  neareit  to  a  particular  ]daoe» 
Held  to  be  operative  only  in  eaae  of  equality  of  merit. 

Where  by  college  atatntea  one  of  the  qualificationa  of  a  fellow^  waa,  that  he  ahould 
be  "  inaacerdotio  conatitua*'  before  hia  admiaaion,  and  the  general  practice  of  the 
coUege  waa  to  admit  fellowa  elect  on  the  expiration  of  a  aiz  montha*  prbbatioii  firam 
the  time  of  their  election,  but  the  atatutea  proacribed  no  particular  limit  to  tho  period 
of  probation ;  an  objection  to  an  election,  that  the  word  '*  aacetdotium'*  meant  the 
order  of  prieathood,  and  that  the  party  elected  waa  not,  at  the  time  of  hia  election, 
old  enough  to  be  capable  of  taking  oTon  deacon'a  oiderB  within  nx  months,  was 
oyetmled,  it  being  held,  let,  That ''  aaoerdotium"  meant  holy  ordeis  generally,  and* 
2dly,  That  the  fellow  elect  might,  either  by  a  faculty  from  the  Archbiahap,  or  fay 
an  extenaion  of  the  period  of  probation,  which  the  college  were  willing  to  grant* 
procure  deacon'a  orders  within  the  neceaaary  period. 

This  was  an  appeal  to  her  Majesty  as  Visitor  of  the  College, 
which  was  referred,  according  to  the  usual  course,  to  the  Loid 
Chancellor. 

The  material  facts  of  the  case,  and  the  several  questions  in- 
volved in  it,  appear  so  fully  from  the  judgment,  as  to  dispense 
with  any  preliminary  statement  of  them. 

Mr.  Cooper  and  Mr.  Adams  for  the  petitioner. 

Mr.  Bethettj  Mr.  Twiss^  and  Mr.  JR.  Palmer  for  the  Master  and 
Fellows  of  the  College. 

The  Lord  Chancellor. — The  petitioner  complains  of  the 
election  to  two  fellowships  in  May  last,  the  petitioner  claiming  a 
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preference  over  both  the  parties  elected,  and  therefore  a  right  to 
haTe  been  elected  in  their  place. 

•The  first  is.  the  election  of  Mr.  Bright  to  a  fellow  •    [•622] 
ship  upon  the  foundation  of  King  Henry  IT.,  and  the 
other  the  election  of  Mr.  Conington  to  a  fellowship  upon  the  foun- 
dation of  William  of  Durham. 

As  to  the  last  the  case  is,  that  the  petitioner  was  bom  in  York* 
shire,  at  a  place  nearer  to  Durham  than  the  birthplace  of  Mr. 
Conington,  which  Was  in  Lincolnshire ;  and  that  the  petitioner 
was  at  the  time  of  the  election  a  Master  of  Arts,  and  Mr.  Coning- 
ton only  a  Bachelor  of  Arts. 

The  provision  of  the  statute  for  the  election  to  the  fellowship 
of  William  of  Durham  ate  these : — **  duilibet  eligendus  in  locum 
Magistri  Wilhelmi  de  Dunelmia  sitomatusmoribus,facultatibus 
pauper,  et  ad  proficiendum  in  facultate  Theologica  magis  aptus ; 
cseteris  vero  paribus  ille  praeteratur  caeteris  qui  de  partibus  Du- 
nclmise  proximis  oriundus  extiterit ;  sit  magister  in  artibus,  si 
talis  commode  reperiri  poterit,  istius  patriae ;  si  non,  sit  baccalau- 
reus,  vel  si  necesse  fuerit  sophista." 

The  petitioner  not  alleging  that  he  was  superior  or  even  equal 
to  the  gentleman  elected,  rests  his  case  altogether  upon  his  hav- 
ing been  bom  in  a  place  nearer  to  Durham  than  the  place  of  Mr. 
Conington's  birth,  and  having  been  a  Master  instead  of  a  Bachelor 
of  Arts.  Unless  these  circumstances  give  him  a  right  to  be  elec- 
ted, notwithstanding  want  of  equality  with  his  opponent  in  all 
other  qualifications,  he  does  not  even  state  a  ground  of  complaint, 
for  I  am  very  clearly  of  opinion  that  unless  such  equality  exis- 
ted, the  place  of  his  birth  gave  him  no  title  whatever. 

The  statutes  leave  no  doubt  upon  this  subject,  and  I 
find  Lord  Hardwicke,  Lord  Rosslyn,  and  Lord  Eldon  •act-  [•523] 
ing  upon  this  construction  of  these  or  similar  words.  In 
1740,  the  petitioner  Hobson  claimed  equality  with  his  opponent, 
and  a  preference  from  having  been  bom  nearer  to  Durham ;  and 
Lord  Hardwickft's  order,  finding  that  he  was  equal  in  learning  |o 
his  opponent,  and  that  he  had  been  bom  nearer  to  Durham,  de- 
clared that  he  ought  to  have  been  elected ;  whereas,  if  the  pref- 
erence by  birth  had  alone  given  a  title  to  the  fellowship,  the  ex- 
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amioatioii  and  the  declaration  as  to  equality  would  have  been 
useless.  In  Ex  parte  Wrangham{a)  Lord  Rosslyn  refused  to 
disturb  the  party  elected,  although  the  party  complaining  had 
been  the  only  candidate  possessed  of  the  title  to  preference.  In 
Robson^s  Case  in  1802,  the  party  elected  was  an  undergraduate 
and  bom  at  a  place  further  removed  from  Durham  than  the  birth- 
place of  the  petitioner,  who  was  also  at  the  time  of  the  election 
a  Master  of  Arts,  but  Lord  Eldon  confirmed  the  election.  I  do 
not  find  that  the  petition  in  that  case,  any  more  than  in  the  pres- 
ent, alleged  superiority  or  equality  with  the  other  candidates. 
The  course  adopted  by  Lord  Brougham  in  the  Catherine  Hail 
Case,{b)  is  by  no  means  inconsistent  with  this  construction  of 
the  statute.  In  that  case  the  qualification  was  positive,  and  not 
qualified  by  the  ceteris  parilms  proviso.  It  was  a  close  fellow- 
ship, and  the  decision  was  only  that  competency,  to  be  ascer- 
tained by  examination,  was  in  such  cases  a  qualification  to  be 
implied.  I  am  of  opinion  that  there  are  no  grounds  whatever 
for  impeaching  Mr.  Conington's  election. 

The  grounds  upon  which  Mr.  Bright's  election  is  impeached 
are  different,  but  their  insufficiency  scarcely  (^n  to  more 
[*524]  doubt.  This  fellowship  was  one  of  *Henry  IV.'s  founda^ 
tion,  and  the  objection  made  is,  that  the  party  elected 
ought  to  be  in  priest's  orders  at  the  expiration  of  the  six  months 
of  probation,  whereas  Mr.  Bright  could  not,  in  the  usual  course, 
have  obtained  even  deacon's  orders  within  that  time.  The  an- 
swer was,  that  deacon's  orders  would  answer  the  requisition  of 
the  statute,  and  that  his  confirmation  as  fellow  was  not  required 
to  be  at  the  expiration  of  the  six  months,  and  that  he  might 
have  obtained  deacon's  orders  within  the  six  months  but  for  the 
interference  of  the  petitioner. 

The  words  of  the  statute  are, — Eligendus  in  locum  Henrici 
Quarti  sit  in  sacerdotio  constitutus  (saltem  prius  quam  in  per- 
petuum  socium  admittatur.)  Much  research  has  been  used, 
many  authorities  referred  to,  and  much  ingenious  argument  used 
for  the  purpose  of  ascertaining  the  proper  meaning  of  the  words, 
"  In  sacerdotio  constitutus."    I  am  clearly  of  opinion,  that,  al- 

(a)  a  VeiL  609.  (6)  9  R.  &  M.  59a 
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though  the  word  sacerdos,  as  describing  an  order  of  the  priest- 
hood, may  niean  a  priest,  the  word  here  used  means  the  order 
of  priesthood,  or  the  ministry  of  which  deacons  forms  one  class ; 
it  means  what  is  understood  by  the  common  expression  of  being 
in  holy  orders ;  and,  therefore,  whatever  the  statute  may  require 
upon  that  subject  will  be  satisfied  by  the  possession  of  deacon's 
orders.    The  case  of  Ingledew's  fellowship  in  Magdalen  Col 
lege,  before  North,  Bishop  of  Winchester,  relied  upon  by  the  pe- 
titioner, appears  to  me  to  support  strongly  this  inteipretation  of 
the  term,  not  indeed  as  it  appears  upon  the  affidavit  of  Mr. 
Moorsom,  but  from  the  more  ample  information  of  the  circum- 
stances of  that  case  contained  in  the  affidavit  of  the 
Master.(a)    The  statute  contained  *the  expression  <'  In    [*625] 
ordine  sacerdotali  constituti ;"  and  it  was  provided,  duod 
nuUus  in  dictum  numerum  scolarium  preedictorum  eligatur  nisi 
qui  primam  tonsuram  clericalem  habens,  nullum  impedimentum 
canonicum  praeter  defectum  statis  patiens,  ad  sacerdotium  sit 
aptus.    And  then  certain  duties  were  imposed  upon  some  two 
of  the  fellows,  which  could  only  be  performed  by  persons  in 
priest's  orders. 

Upon  these  statutes  the  bishop,  as  visitor,  in  1799,  held(ft)  that 
the  college  might  elect  as  probationer  for  a  fellow^p,  first,  a 
person  not  actually  in  holy  orders ;  secondly,  a  person  in  dea- 
con's orders  whose  age  would  not  admit  of  his  being  a  priest 
before  the  expiration  of  his  year  of  probation ;  and,  thirdly,  a 
layman,  if  his  age  be  such  as  to  admit  of  his  being  a  priest  be- 
fore the  year  of  probation  expires.  This  last  is  not  very  intelli- 
gible if  the  term  ''  priest"  is  imderstood  as  meaning  a  person  in 
priest's  orders,  in  opposition  to  deacon's  orders,  because  it  does 
not  appear  how  the  party  elected,  being  at  that  time  a  layman, 
could  become  a  priest  within  twelve  months,  or  why,  if  a  deacon, 
according  to  the  second  answer,  need  not  become  a  priest  within 

<a)  i.  e.  of  the  CoHejpe. 

(6)  Theoe  points  were  reeolved  by  the  bishq)  upon  a  caie  which  the  College  stib- 
mitted  to  him  eztrajudictally  ss  viMtor,  in  the  year  1799.  Four  yean  afterwardsi  the 
qmation  came  before  him  judicially  apon  the  appeal  of  Mr.  EUerton,  a  rejected  can- 
didate for  a  fcholanhip,  on  Dr.  Ingledew's  foandation. 
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the  twelve  months,  it  would  not  be  sufficient  for  a  laysian  to 
become  a  deacon  within  that  time.  It  is  probable  that  in  this 
third  answer  there  was  no  intention  of  drawing  any  distinction 
between  priest's  orders  and  deacon's  orders,  but  that  the  word 
priest  was  used  in  opposition  to  that  of  layman ;:  and  this  ap- 
pears the  more  probable  from  th#  frame  of  the  three  questions 

of  which  the  very  words  are  adopted  in  the  answer. 
[*626]        *This  being  the  general  exposition  of  the  statute,  the 

decision  in  1803  was  between  a  candidate  in  orders  and 
a  layman  of  an  early  age  who  could  not,  as  the  expression  is, 
'<  before  or  at  the  time  of  his  becoming  actual  fellow  become  a 
priest  and  thereby  satisfy  the  words  of  Mr.  Ingledew."  No  dis- 
tinction arose  in  this  case  between  priest's  orders  and  deacon's 
orders :  and  the  only  way  of  reconciling  this  with  the  opinion 
of  1 799,  is  to  consider  the  word  "  priest"  as  <^  in  the  priesthood" 
and  used  in  opposition  to  the  word  ^  lajTman,"  and  not  as  in- 
tended to  mark  any  distinction  between  priest^s  orders  and  dea- 
con's orders.  If  this  be  the  right  interpretation  of  the  third  an- 
swer in  1799,  and  of  the  term  used  in  the  decision  of  1803,  the 
second  answer  of  1799  is  a  distinct  declaration  that^  under  these 
provisions  of  the  statutes,  it  is  sufficient  if  the  party  elected  be 
in  deacon's  orders  at  the  expiration  of  the  period  of  probation, 
or  rather  before  he  was  confirmed  as  a  Fellow. 

The  petitioner,  however,  contends  that,  although  this  should 
be  so,  3^t  that  deacon's  orders  must,  in  the  present  case,  have 
been  obtained  within  six  months  after  the  election,  which  took 
place  aoi  the  1st  of  May }  and  that,  as  Mr.  Bright  would  not  at- 
tain the  age  of  twenty-three  until  the  14th  of  December,  it  was 
at  the  time  of  the  electk)n  impossible  for  him  to  obtain  deacon's 
orders  before  the  expiration  of  the  six  months,  and  that  he  was 
therefore  ineligible.  The  first  question  is,  was  it  necessary  that 
deacon's  orders  should  be  obtained  within  six  months  £rom  the 
first  of  May  1  The  affirmation  of  the  petitioner  rests  upon  the 
following  passage  of  the  statutes : — duemlibet  vero  sic  etectum 
per  sex  menses  manere  volumus  antequam  in  verum  et  perpetuum 
coUegii  socium  admittatur,  ut  probari  possit  an  sit  moribus  et 

scientia  aptus  et  idoneus  ad  sodetatem  dicti  collegii; 
[*6271    completis  autem  sex  mensibus,  si  idoneus  inventus  *fuerit 
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a  magistro  coram  sociis,  admittatur  in  perpetuum  socium  et 
omnio  jura,  privilegia  et  emolumenta  ad  locum  socii  spectantia ; 
■in  autem  post  sex  menses  com^detos  minime  habilis  et  idoneous 
leperiatur  a  Magistro  et  sociis  vel  majore  eorum  omnium  parte, 
a  cdlegio  penitus  amoveatur.  The  object  of  this  provision  ap- 
pears to  have  been  to  secure  a  period  of  probation  of  not  less 
than  six  months.  After  the  expiration  of  that  time,  but  not  be- 
fore, the  party  elected  may  be  admitted  to  his  full  fellowship ; 
bat  I  find  no  prohibition  against  extending  the  time  of  such  ad- 
mission ;  and  the  provision  as  to  orders  gives  no  limit  as  to  six 
months,  but  says  only,  priusquam  in  perpetuum  socium  admit- 
tatur ;  and  it  appears  from  the  Master's  affidavit,  and  from  the 
Ust  of  admissions  which  he  verifies,  that  it  has  not  been  under* 
stood  that  the  admission  must  necessarily  take  place  at  the  ex- 
piration of  the  six  months,  although,  as  might  be  expected,  it 
has  usually  been  perfected  at  that  time,  which  the  natural  wish 
of  the  party  elected  sufficiently  explains ;  but  that  there  was 
not  any  necessity  for  its  taking  place  at  that  particular  time,  ap- 
pears from  the  list,  which  shows  that  of  sixty-nine  admissions 
of  which  the  dates  have  been  preserved,  seventeen  were  at  pe- 
riods after  the  expiration  of  six  months  from  the  electi<m  ;  many 
of  which  were  seven  and  eight  months,  one  at  eleven,  one  at 
fourteen,  and  one  at  seventeen  months,  after  the  election. 

In  the  present  case,  Mr.  Bright  would  have  been  of  the  proper 
age  for  deacon's  orders,  only  a  few  weeks  after  the  expi- 
ration of  the  six  months,  and  might,  therefore,  according  to  the 
provisions  of  the  statute,  and  the  usage  and  custom  of  the  col- 
lege, have  been  in  deacon's  orders  before  the  time  of  admission 
to  his  full  fellowship ;  but  even  if  this  were  otherwise,  the  peti- 
tioner would  still  be  far  from  establishing  his  proposition, 
that,  *at  the  time  of  the  election,  Mr.  Bright  could  not,  [*528] 
on  account  of  his  age,  obtain  deacon's  orders  before  the 
expiration  of  the  six  months  ;  for  it  is  certain  that  the  want  of 
age  might  have  been  dispensed  with  by  a  faculty  from  the  Arch- 
bishop of  Canterbury,  of  which  the  petitioner  was  so  well  aware, 
that  he  entered  a  caveat  to  prevent  such  faculty  being  given. 

It  was  admitted  in  the  argument,  that  if  the  party  elected,  be- 
ing competent  to  take  orders  within  the  prescribed  period,  had 
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failed  to  obtain  them  from  accident  or  the  arrangements  of  the 
bishop  by  whom  they  were  to  be  conferred,  he  would  not  be 
thereby  prejudiced :  and  why  do  not  such  consequences  follow 
where  the  failure  arises  from  the  act  of  the  Archbishop?  In 
both  cases  the  party  might  have  been  in  orders,  but  for  the  act 
of  another  person ;  but  how  strong  is  the  case  where  the  party 
raising  the  objection,  has  himself  been  the  wilful  cause  of  such 
failure :  for  it  seems  that  the  present  is  one  of  the  cases  in  which 
but  for  the  caveat,  the  faculty  would  probably  have  been 
given. 

I  am,  for  these  reasons,  of  opinion  that  the  objection  made  to 
Mr.  Bright's  election  cannot  be  sustained  ;  that  being  in  deacon's 
orders  at  the  time  of  admission  to  the  full  fellowship,  is  all  that 
the  statutes  require  ;  and  that,  at  the  time  of  the  election,  there 
was  no  impossibility  of  his  obtaining  such  orders  by  that  time, 
either  by  a  postponement  of  the  ceremony  of  such  admittance 
for  a  few  weeks  only,  or,  without  it,  by  a  faculty  from  the  Arch- 
bishop, which  the  petitioner  himself  prevented  him  from  obtain- 
ing. 

The  petition,  therefore,  both  as  to  Mr.  Conington  and  Mr. 
Bright,  must  be  dismissed,  and  their  elections  confirmed. 


[*629]  BuTLiN  V.  Masters. 

1848 :  Feb.  12. 

It  being  miggMted  that,  in  oonaeqaenee  of  the  subject  matter  of  the  plaintiff's  claim 
being  an  ecdesiaAical  due,  the  proceedings  necessary  for  ascertaining  his  right 
woold  have  to  be  commenced  in  the  Spiritual  Court,  the  order  (ante,  p.  291)  was 
varied  merely  by  giving  the  plaintiff  liberty  to  take  such  proceedings  (instead  of 
bringing  such  action,)  as  he  might  be  advised,  fbr  the  purpose  of  establishing  his 
right ;  the  court  being  of  opinion  that  the  peculiar  nature  of  the  demand,  and  of 
the  remedy  applicable  to  it,  affi>ided  no  reason  for  departing  from  its  usual  course 
of  procedure  in  a  case  in  which  its  jurisdiction  was  resorted  to  merely  as  ancillary 
to  a  legal  right. 

This  case  (reported  ante,  p.  291)  was  now  mentioned  again 
by 

Hr.  Ramilfy  Mr.  Humfrey,  Mr.  Hayes,  and  Mr.  StUmJt&n  for 
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tbe  plaintiff,  stating  that  since  the  order,  giving  the  plaintiff  lib- 
erty to  bring  an  action,  was  made,  he  had  been  advised  by  his  com- 
mon law  counsel,  that  the  customary  pajnfnent  which  he  claimed 
being  an  ecclesiastical  due  not  within  the  stat  ed.  6,  no  action 
would  lie  for  it,  and  that  the  remedy  was  in  the  Ecclesiastical 
Court ;  but,  as  the  custom  on  which  the  plaintiff  relied  was  de- 
nied by  the  defendants,  and  the  Ecclesiastical  Court  had  no 
jurisdiction  to  try  the  existence  or  validity  of  a  custom,  the  only 
effect  of  commencing  the  suit  in  the  Ecclesiastical  Court  would 
be  that  the  defendant,  after  pleading  a  traverse  of  the  custom, 
would  apply  to  a  court  of  law  for  a  prohibition.  And  under 
these  circumstances,  they  submitted  that  the  more  convenient 
course  would  be  that  which  was  first  adopted — an  issue  to  try 
the  existence  of  the  custom,  and  if  that  were  found  for  the 
plaintiff,  then  a  special  case  raising  the  question  of  its  validity. 

Sir  R  Simpkinsan^  Mr.  Smythe,  and  Mr.  Melior  for  the  de- 
fendants, contended  that  the  circumstances  now  stated 
did  not  relieve  the  plaintiff  from  the  obligation  *of  estab-  [*530] 
lishing  his  right  under  the  custom,  before  he  applied  for 
relief  to  the  jurisdiction  of  this  court,  which  was  merely  ancil- 
lary ;  observing,  that  the  whole  question,  both  of  fact  and  law, 
would  be  open  on  a  declaration  of  prohibition,  with  the  advan- 
tage of  an  appeal  to  a  Court  of  Error.  They  also  adverted  to 
the  difficulty  which  would  be  experienced  in  this  case,  as  the 
pleadings  were  framed,  either  in  directing  such  an  issue  or  pre- 
paring such  a  case  as  would  determine  the  question  raised  upon 
die  record,  inasmuch  as  the  bill  did  not  state  that  the  alleged 
pajnnent  was  in  lieu  of  tithe  generally,  or  of  any  particular  spe- 
cies of  tithe. 

Mr.  RomUly  in  reply,  said  he  believed  there  was  no  instance 
of  this  Court  having  sent  a  party,  who  applied  to  its  jurisdiction, 
to  establish  his  right  in  an  Ecclesiastical  Court ;  and  that  the 
circuitonsness  of  the  course  suggested  on  the  other  side  was  a 
sufficient  objection  to  its  adoption. 

The  Lord  Chancellor.— The  plaintiff  comes  here  for  an 
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account  of  certain  dues  which  he  claims  by  a  l^al  right  This 
court  has  no  jurisdiction  to  adjudicate  upon  the  legal  right,  and 
therefore  it  resorts  in  each  case,  to  the  most  convenient  mode 
of  ascertaining  that  right.  ScHnetimes,  if  the  dispute  turns 
merely  upon  a  matter  of  fact,  it  will,  to  save  expense,  direct  an 
issue ;  but  where  any  serious  doubt  exists  on  the  legality,  as  well 
as  the  fact,  of  that  upon  which  the  plaintiff  founds  his  claim,  it 
is  more  consistent  with  the  practice  of  this  court  to  do  nothing 
till  the  plaintiff  has  established  his  right  by  a  decision  of  the  tri- 
bunal to  which  the  adjudication  of  it  properly  belongs.  That  is 
the  course  pursued  in  cases  of  copyright,  and  that  is  the  view 
in  which  I  directed  this  cause  to  stand  over,  with  liberty 
[*631]  to  the  plaintiff  to  bring  *an  action,  it  not  being  then  sug- 
gested that  there  was  any  difficulty  in  the  way  of  that 
mode  of  proceeding.  It  now  tums  out  that  it  is,  at  least,  very 
doubtful  whether  an  action  will  lie.  But  what  if  that  be  so  ? 
Why,  that  the  plaintiff  coming  here  prematurely,  cannot  bring 
an  action  to  show  its  legal  right,  but  must  go  first  to  the  Ekxle- 
siastical  Court.  That,  however,  is  simply  a  misfortune  in  the 
plaintiff''s  case,  and  does  not  entitle  him  to  a  relaxation  of  the 
practice  of  the  court  in  his  favor.  All  that  this  court  says  is, 
we  abstain  from  interfering  till  you  can  show  us  a  legal  title  to 
what  you  ask.  It  has  nothing  to  do  with  the  difficulty  which 
the  plaintiff  may  experience  in  accomplishing  that  object.  If  I 
take  on  myself  to  direct  an  issue  or  a  special  case,  the  matter  ul- 
timately comes  back  to  this  court  to  decide  upon :  whereas,  there 
is  this  great  advantage  in  the  other,  which  is  the  ordinary, 
course — that  a  question  of  importance,  as  a  question  of  this  kind 
must  be,  will  be  decided  by  the  court  appointed  by  the  laws  of 
the  country  for  the  trial  of  customs  and  customary  rights,  instead 
of  coming  incidentally  before  this  court,  which  has  properly  no 
jurisdiction  over  it 

I  think,  therefore,  that  the  proper  order  in  this  case  will  be  to 
retain  the  bill,  with  liberty  to  the  plaintiff'  to  adopt  such  pro- 
ceedings as  he  may  be  advised  for  the  purpose  of  establishing 
his  right.  The  necessity,  if  it  exists,  of  going  first  to  the  Eccle- 
siastical Court,  will  add  very  little  to  the  expense,  for,  it  seems, 
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die  proceedings  there  will  go  no  further  than  the  Ubel|  and  the 
tray erse  of  the  alleged  custom. 


*In  le  Webb.  [*632] 

1848:  FeK  12. 

The  moClier  and  guaidian  of  an  infiuit  tenant  in  tail  bi  remainder  praferred  to  the 

nnminee  of  the  party  interested  in  the  perwnal  eetale  of  a  liinatic>  tenant  for  life* 

aa  eonunittee  of  hia  Mtate. 

The  Master  having  in  this  case(a)  approved  of  Sir  S.  S.,  who 
was  the  lunatic's  London  hanker  as  the  committee  of  his  estate 
on  the  nomination  of  his  natural  daughter,  in  preference  to  the 
mother  and  guardian  of  the  infant  tenant  in  tail  in  remainder, 
the  latter  presented  a  petition  in  the  nature  g{  exceptions  to  the 
report,  and  the  daughter  presented  another  petition  to  confirm 
it 

It  will  be  remembered  that  the  daughter  was  sole  residuary 
legatee  under  a  will  executed  by  the  lunatic  when  of  sound 
mind. 

Mr.  Somilly  and  Mr.  Budcj  for  the  infant  remainder-man  in 
tail. 

Mr.  Parker  and  Mr.  Walfordf  for  the  daughter,  contended, 
that  the  claim  of  a  remainderman  to  the  office  of  committee  was 
much  less  fiivored  than  that  of  an  heir ;  as  the  remainderman, 
acting  in  that  character,  was  managing  an  estate  which  on  the 
death  of  the  lunatic  was  certain  to  be  his,  and,  therefore,  his  inter- 
est to  improve  it  at  the  expense  of  the  lunatic's  personal  estate, 
was  stronger  than  that  of  an  heir,  who  had  only  a  hope  of  succes- 
sion which  might  be  defeated  by  the  lunatic's  recovery,  and  his 
making  a  wilL  They  also  insisted  that  a  lady  was  not  a  pro- 
per person  to  have  the  management  of  such  large  estates,  and 

(a)  See  pp.  10, 116,  Mte. 

ToL.  n.  66 
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Itlhat  ti«e  interesftis  of  the  ranaindeitfian  would  te  saffi- 
[*533]    ciently  protected  by  •giviftg  his  mottiefr  iK>tioe  of  all  pro- 
ceedings before  the  Master  relating  to  the  real  estate, 
with  liberty  to  attend  them. 

Mr.  RomiUy  on  the  other  hand,  in  reply,  dwelt  upon  the  risk 
of  the  estate  being  allowed  to  go  out  of  repair  if  the  manage- 
ment of  it  were  left  to  the  nominee  of  one  who  was  strongly  in- 
terested in  increasing  the  lunatic's  personal  estate. 

The  liORD  Chancellor. — IX  is  impossible  to  preserve  a 
perfectly  equal  balance,  where  one  of  the  parties  is  interested  in 
the  real  estate,  and  the  other  in  tiie  personal  estate  *,  but  the 
answer  to  any  objection  of  that  sort  is,  that,  the  property  being 
in  the  hands  of  the  court,  all  the  expenditure  will  be  under  its 
control.  The  primary  object  of  the  court  in  these  cases  is  to  see 
that  the  lunatic's  estate  is  well  taken  care  of,  and  it  cannot  be 
denied  that  the  remainderman  has  a  strong  interest  in  its  good 
management.  But  the  argument,  here,  is  that,  by  that  very  in- 
terest he  is  disqualified  ;  and  a  distinction  has  been  attempted 
to  be  drawn  between  a  remainder-man  and  an  heir  at  law. 
The  distinction,  however,  if  it  be  one,  is  merely  technical;  there 
is  evidently  no  substance  in  it,  at  least  in  such  a  case  as  this, 
where  the  lunatic  is  sixty  years  old,  and  his  recovery  is  all  but 
hopeless.  In  many  cases  the  object  of  the  court,  to  take  caie  of 
the  estate,  could  not  be  accomplished,  if  those  most  interested  in 
it  were  to  be  excluded  upon  considerations  of  that  kind.  It  is 
tnie,  that  iki&  remainder-man  is  here  an  infant,  and  that  his 
guardian  is  his  mother,  and  it  is  said  that  a  lady  is  not  likely  to 
superintend  personally  the  management  of  the  estate :  but  neither 
is  a  London  bajiker  who  is  the  person  proposed  on  the 
[*634]  other  side,  and  who  is  a  perfect  stranger  to  the  ^family. 
I  think,  therefore,  that  the  mother  of  the  petitioner  is 
the  more  proper  person  to  have  the  management  of  the  property 
during  his  minority ;  and  that  she  must  be  substituted  for  the 
ipecson  approved  by  the  Master ;  but  the  party  interested  in  the 
personal  estate  must  be  at  liberty  to  attend  the  proceedings. 


CASES  m  CHANCERY.  BK 


164&-*.Im  n  Webb. 


Mr.  Parker  asked  that  his  elicit  might  be  at  liberty  not  only 
to  attend,  but  to  carry  in  proposals. 

The  Lord  Chancellor. — No.  It  is  quite  right  that  she 
should  be  a  party  to  what  may  be  done,  but  not  that  she  should 
nsA^Aj  inteifeie  in  the  management  of  the  estate. 


Roberts  v,  Roberts. 

1S48:  F«b.lS. 

Tlie  continfont  mtexwt  of  a  tostatoi's  widow  mider  an  ultimate  limitation  of  penon- 
alty,  in  the  erent  of  the  death  of  all  his  children  under  twenty-one,  <<  to  thoie  who 
would  then  be  entitled,  under  the  Statute  of  Dietribation/'  is  sufficient  to  make  her 
a  F'oper  paity,  as  co-plaintiff  with  the  childien,  in  a  suit  for  admfaiistration  of  the 


It  is  no  ground  of  demurrer  by  one  defendant  that  a  oo-defendaat  appean  liy  the  bill 
to  have  ao  inteieot 

This  was  an  appeal  from  an  order  of  Yice-Chancellor  Knight 
Bruce  overruling  a  general  demurrer  to  the  bill. 

The  bill  was  filed  for  the  administration  of  the  estate  of  a  tes- 
tator, who  by  his  will  gave  the  residue  of  his  personal  property 
to  his  executors  on  certain  trusts  for  his  three  daughters,  who 
were  his  only  children,  with  an  ultimate  trust  "  in  the  event  of 
their  all  dying  under  twenty-one,  and  without  having  been  mar- 
ried, for  those  who  would  then  be  entitled  under  the  Statute  of 
Distribution.'' 

*The  will  contained  no  mention  of  the  testatoi's  wife,    [*636] 
but  she  was  joined  as  co-plaintiff  with  the  three  daugh- 
ters, and  an  only  sister  of  the  testator  was  made  a  co-defen- 
dant with  the  executors. 

The  demurrer  was  put  in  by  the  executors  on  the  ground,  1st, 
of  misjoinder  of  plaintiffs,  and  2ndly,  of  misjoinder  of  defen- 
dants, it  being  contended  upon  the  word  <<  then"  in  the  ultimate 
trust,  that  the  class  of  objects  intended  to  take  under  it  was  to 
be  ascertained,  not  at  the  death  of  the  testator,  but  of  the  last 
survivor  of  his  daughters  ;  and  that  according  to  that  construe- 
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tion  neither  the  widow  nor  the  sister  of  the  testator  had  such  an 
interest  in  his  estate  under  that  trust  as  to  make  them  proper 
parties. 
Immediately  on  the  case  being  stated^ 

The  Lord  Chancello&  said :  there  is  a  great  diffeience  be^^ 
tween  the  widow  and  the  next  of  kin.  The  next  of  kin  are  unas- 
certained. The  widow  is  no  part  of  a  class,  but  entitled  in  her 
own  individual  right ;  if  she  dies  she  loses  her  right,  but  the  sister 
can  only  gain  a  title  by  living.  She  has  none  now,  at  least  ac- 
cording to  one  construction  of  the  will. 

Mr.  Swanston  and  Mr.  Torrianw  for  the  appellants,  in  refer^ 
ence  to  the  first  ground  of  demurrer,  cited  Fowler  v.  Jcanesj^a) 
Dwrsley  v.  Fitvhardinge^{h)  Allan  v.  AUanj^c)  Belfast  v.  Chi- 
Chester. {d^  In  su{^rt  of  the  second  ground,  they  referred  to 
Westhead  v.  Keenej{e)  as  an  authority  that  a  misjoinder  of  d^ 
fendants  was  a  good  good  of  demurrer,  but 

[*536}        The  Lord  ChanceItLOR  intimated  to  the  counsel 
for  the  respondents  that  they  need  not  address  themselves 
to  the  second  point,  as  such  an  objection  was  plainly  unten- 
able. 

Mr.  RoU  and  Mr.  Lovat^  for  the  respondents. 
Mr.  Swanston^  in  reply. 

The  Lord  Chancellor. — ^I  give  no  opinion  upon  the  con^ 
struction  of  the  will,  or  upon  the  question,  whether  the  person, 
who  in  the  absence  of  the  children  would  now  be  next  of  kin, 
is  a  proper  party  to  the  suit  Not  that  I  entertain  any  serious 
doubt  upon  the  will,  but,  because  if  I  expressed  any  opinion  it 
might  prejudice  the  interests  of  parties  in  a  future  sts^e  of  the 
suit  The  only  question  now  is,  as  to  the  widow,  whether  she 
is  properly  joined  as  co-plaintiff  with  her  children ;  fcMr  the  A^ 

(•)  1  FhaL  80S.       (»)6Vee.9M.       (e)lSVe»iaO.       «  S  J.  &  W.  43». 
(•)  1  Bewr.  987»  Me  995. 
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muning  parties  have  no  right  to  raise  any  question  as  to  their 
co-defendant 

Now,  even  assuming  the  appellant's  construction  of  the  will 
to  be  correct,  the  widow  is  already  contingently  entitled  to  a 
share  of  the  testator's  estate  in  the  event  of  her  surviving  her 
children,  and  their  all  dying  under  twenty-one  and  unmarried. 
Nothing  can  prevent  her  taking  a  share,  but  her  dying  before 
the  period  arrives  at  which  the  interest  of  the  daughters  ceases. 
She  is  no  part  of  a  class,  but  has  a  separate  and  individual  right 
to  a  portion  of  her  husband's  property  not  disposed  of:  and  the 
will  expressly  says,  that  on  the  death  of  all  the  daughters  under 
twenty-one  and  nnmairied,  the  property  is  to  go  according  to  the 
Statute  of  Distributions.  It  is  not  a  very  valuable  inte- 
rest, but  still  one  which  the  law  recognizes,  and  *suffi-  [*637] 
cient  to  make  her  a  proper  party  to  the  suit.  The 
testator  has  not  actually  named  his  wife  ;  but  he  has  left  his 
property  to  such  person  as  the  statute  shall  give  it  to :  that  is  the 
same  thing ;  his  widow  if  she  lives  being  one  of  those  persons.  A 
testator  need  not  actually  name  the  individual  who  is  the  object 
of  his  bounty,  provided  he  aflfords  the  means  by  which  the  in- 
dividual may  be  ascertained.  It  is,  therefore,  quite  immaterial, 
whether  the  wife  is  named  or  not.  She  is  described,  and  that  is 
enough.  The  only  question  is,  whether  the  widow  so  described 
and  ascertained  is  a  proper  party  to  a  suit  for  securing  the  prop- 
erty. I  am  clearly  of  opinion  that  she  is,  and  that  this  appeal 
must  be  dismissed  with  costs. 


Lbnaohan  and  Wife  v.  Smith. 

1848 :  Jan.  90. 

A  bfll  by  a  haaband  and  wifb»  in  ri|^t  of  the  wife  againot  her  fiither  for  an  aoooumtf 
and  a  crooi  bill  by  the  father  to  establiih  a  let-off.  The  hnsband  having  pnt  in  a 
aeparate  anawer  to  the  croai  bill  without  leaye  of  the  court,  and  having  filed  a  re- 
pBeation  in  the  original  ■ott,  an  order  obtained  by  the  fiUher  fimn  the  ooort  below 
to  stay  pnceedingB  in  that  onii  till  the  wife  ahoold  haTO  answered  the  eroa  billi 

of  ooUiMiiMi  baiwMB  tha  firthar  and  daii^tor»  dlMhaiged. 
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The  demnner  in  this  cause  having  been  oyeirul0d}(a)  thq 
defendant,  John  Smith,  the  father  of  Mrs.  Lenaghan  filed  acioas 
bill  against  the  plaintiff  to  establish  a  set  off  in  respect  of  cer- 
tain payments  alleged  to  have  been  made  to  Mr.  Lenaghan  in 
respect  of  his  wife's  share  of  the  fund  in  questioib  To  that  bill 
Mr.  Lenaghan  on  the  6th  of  February  1847,  put  in  a  separate 
answer  without  leave,  and  filed  a  replication  in  the  original  cause 
on  the  10th  of  November  1847,  shortly  after  which  John  Smith 
moved  before  the  Yice-Chancellor  of  England  that  the  proceed- 
ings in  that  suit  might  be  stayed  until  Mrs.  Lenaghan 
[*538]  should  have  answered  the  'cross  bill.  In  opposition  to 
that  motion,  Mr.  Lenaghan  made  an  affidavit  stating 
that  he  was  unable  to  prevail  upon  his  wife  to  put  in  an  answer, 
that  die  was  in  firequent  communication  with  her  father  with 
whom  she  had  lately  been  spending  several  weeks,  and  that  if 
in  refusing  to  answer  she  was  influenced  by  any  one,  it  was,  he 
beUeved,  by  her  father.  The  Yice-Chancellor,  however,  made 
the  order.  This  was  a  motion  on  behalf  of  Mr.  Lenaghan  to 
discharge  it 

Mr.  Stuart  and  Mr.  BUtan,  for  the  motion. 

Mr.  James  Parker. — Mr.  Lenaghan  has  brought  himself  into ' 
this  difficulty  by  making  his  wife  a  co-plaintiff  in  his  own  suiti 
instead  of  making  her  as  he  might  have  done,  a  defendant 

[The  Lord  Chancellor. — Surely  the  way  in  which  he  has 
framed  his  suit  is  the  obvious  way,  Smith  being  alleged  to  be  a 
debtor  to  the  estate  of  which  she  is  the  representative.  He  could 
not  have  made  her  a  defendsmt  without  some  special  case,  as, 
for  instance,  collusion.] 

At  all  events,  he  might  have  avoided  the  difficulty  by  obtain- 
ing leave  in  the  regular  way  before  he  put  in  a  separate  answer. 
If  he  had  done  so,  Smith  might  have  issued  an  attachment 
against  the  wife,  or  taken  the  bill  pro  confeaso  against  her, 
which  now  he  cannot  do. 


CASES  IN  CHANCERY. 


1847. — Lenaghaa  v.  Simth. 


The  Lord  Chaivcellor. — ^Has  Smith  filed  any  afidayit  in 
answer  to  that  of  Lenaghan  ? 

Mr.  Parker. — ^No ;  he  was  advised  to  lely  on  the  «- 
tablished  rule  of  practice :  whidt  is  so  vrM  settled  *that    [*639] 
the  application  to  the  Yice-Chancellor  was  almost  of 
course. 


The  Lord  Chancellor  (without  hearing  a  reply :) — ^There 
is  no  doubt  about  the  rule  :  but  it  is  impossible  not  to  suspect 
that  this  is  an  abuse  of  it.  The  object  of  the  rule,  as  of  all  others, 
is  to  promote  the  ends  of  justice ;  but  if  in  any  particttlat  case  it 
be  applied  to  pervert  justice,  the  court  will  depart  from  it 

This  is  a  bill  by  a  husband  and  wife,  against  the  wife's  father, 
to  recover  a  sum  of  money  belonging  to  her  in  his  hands ;  and  a 
cross  bill  is  filed  by  the  father  to  establish  a  set  ofil  Now,  if  the 
father  prevails  upon  the  wife  not  to  put  in  an  answer  to  that 
cross  bill,  the  effect  of  enforcing  the  rule  in  such  a  case  would 
be  to  put  a  stop  to  the  whole  litigation :  in  other  words,  the  deal- 
ing between  the  father  and  daughter  would  prevent  the  husband 
from  asserting  his  rights.  The  court  can  seldom  get  at  positive 
proof  of  the  motives  which  influence  parties  in  such  cases ;  but 
the  course  I  purpose  to  take  will,  I  think,  have  the  eShct  of  put- 
ting the  motive  in  this  instance  to  the  test.  What  I  shall  do  will 
be,  to  let  this  motion  stand  over  till  the  first  seal  after  this  term, 
with  hberty  in  the  meantime,  to  the  wife  to  put  in  a  separate  an- 
swer, and  to  Smith  to  issue  an  attachment  against  her  as  if  the 
husband  had  put  in  his  answer  in  the  regular  way  by  leave  of 
the  court.  If  the  daughter  does  not  put  in  an  answer  either  vol- 
untarily or  by  the  compulsion  of  her  father  within  that  time,  I 
shall  know  what  course  to  pursue. 


Mar  (A  2. — On  the  case  coming  on  again,  an  affidavit  was  pro- 
duced from  Smith,  stating  that  he  had  done  his  best  to  persuade 
his  daughter  to  put  in  an  answer,  but  without  effect,  and 
*in  reply  to  an  enquiry  from  the  court  why  he  had  not    [^540] 
issued  an  attachment,  Mr.  Parker  said,  that  he  was  un- 
willing to  send  his  daughter  to  prison. 
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The  Lord  Chancellor. — ^I  cannot  xespect  such  feelings 
when  they  interfere  with  the  administration  of  justice. 


The  Yice-CSiancellor's  order  was  accordingly  discharged,  bu^ 
by  consent,  publication  was  stayed  for  a  mcmtfa. 


Hunter  v.  Nockolds. 

1848;  Feb.  9S 

Under  an  oidw  for  time  to  iniwer,  the  defendant  may  put  in  a  plea,  efea  in  abate* 
ment 

Where  a  defendant  having  obtained  nich  an  older  vpon  gronnde  which  wonld  only 
have  joatified  an  eztenai<m  of  time  to  pat  in  an  anawer,  afterwaida  availed  himoelf 
of  it  to  put  in  a  plea  of  outlawry.  An  order  nade  by  the  eonrt  below  to  take  the 
plea  off  the  file  '*  for  irregolarity''  waa  diaeharged,  on  the  gnmnd,  that  whether  the 
filing  of  the  plea  waa  or  waa  not»  nnder  the  oirenmitancea»  contrary  to  good  faith, 
it  waa  not  inegnlar. 

After  an  extended  time  for  answering  had  been  once  allow- 
ed to  one  of  the  defendants  in  this  suit,  his  solicitor  applied  to 
the  Master  on  the  28th  of  October  1847  for  a  further  extension. 
The  application  was  opposed,  but  upon  the  solicitor  producing  a 
document,  which  he  said  was  the  draft  answer,  and  stating  that 
he  only  required  time  to  send  it  to  be  sworn  at  Florence,  where 
the  defendant  was  residing,  the  Master  made  an  order,  giving 
him  a  certain  further  time  "  to  plead,  answer  or  demur,  not  de- 
murring alone."  A  few  days  afterwards,  judgment  of  outlawry 
having  passed  against  the  plaintiff,  the  same  defendant,  instead 
of  filing  an  answer,  put  in  a  plea  of  oudawry.    Whereupon  the 

plaintiff  gave  a  notice  of  motion  before  Yice-Chanoellor 
[*641]    Wigram  for  the  next  seal,  to  take  the  plea  *off  the  file 

for  irregularity.  The  motion,  however,  was  not  made 
on  that  day,  but  was  saved  to  the  following  Seal ;  in  the  mean- 
time the  plaintiff  gave  a  notice  of  motion  to  discharge  so  much 
of  the  order  of  the  28th  of  October  as  gav^  the  defendant  liberty 
to  plead  or  demur,  not  demurring  alone,  on  the  ground  that  it 
was,  or  ought  to  have  been,  the  intention  of  the  Master,  having 
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legaid  to  the  grounds  on  which  fhe  application  for  time  was 
made,  to  allow  time  for  a  defence  by  answer,  and  for  that  only. 
On  the  following  Seal  the  plaintiflfs  counsel  having  opened  the 
latter  motion  first,  and  succeeded  upon  it,  then  proceeded  with 
the  other,  which  was  also  granted. 

Mr.  Sckomberg,^  for  the  defendant,  now  moved  to  discharge  the 
order  directing  the  plea  to  be  taken  off  the  file,  contending,  first, 
that  under  an  order  for  time  to  answer  simpliciter,  the  defendant 
might  regularly  file  a  plea ;  Minckuitz  v.  Udney  ;(a)  and  that  a 
plea  of  outlawry  might  be  filed  even  by  a  defendant  against  whom 
an  attachment  had  issued;  WcUers  v.  Chambers  ;(&)  provided 
he  tendered  the  costs  of  his  contempt ;  FoiUkes  v.  J6nes,{c)  The 
plea,  therefore,  was  warranted  by  the  Master's  order,  even  as  al- 
tered by  the  subsequent  order  of  the  court.  But  even  supposing 
it  was  not,  it  was  clearly  warranted  by  the  terms  of  the  order  as 
originally  made,  which  was  subsisting  when  the  plea  was  put 
in ;  aud,  therefore,  whether  the  filing  of  the  plea  was  or  was  not 
consistent  with  good  faith,  it  was  at  all  events  not  irregular ;  and 
it  was  settled,  that  if  a  party  in  his  notice  of  motion  specifies  ir- 
regularity as  the  ground  of  it,  he  cannot  at  the  hearing  of  the 
motion  resort  to  any  other  ground ;  Arnold  v.  Amold,{d) 
As  to  the  case  of  Brooks  *v.  Purton,{e)  on  which  the  [^542] 
Vice-Chancellor  rested  his  decision,  and  which  would  be 
relied  on  by  the  other  side,  whether  rightly  decided  or  not  it  was 
distinguishable  from  the  present  case  in  this — that  there  the  plea 
Avas  filed  after  the  original  order  for  time  had  been  altered  by  the 
court  for  the  express  purpose  of  limiting  it  to  a  defence  by  an- 
swer, whereas  here  the  plea  was  filed  under  the  authority  of  an 
order  which  in  terms  was  not  so  limited. 

Mr.  RmniUy  and  Mr.  SotUhgaie^  coniroy  reUed  on  Brooks  v. 
Purtan,  and  stated  that  whatever  might  have  been  the  construc- 
tion, in  former  times,  of  an  order  for  time  to  answer  (simply,)  a 
practical  distinction  had,  since  the  jurisdiction  was  given  to  the 
Master,  been  imderstood  to  exist  between  an  order  in  that  form, 

(a)  16  Vm.  355.  (h)  1  S.  &  8i.  295.  (e)  2  Beav.  274. 

(d)  1  Phill.  805.  (c)  1  Y.  &  C.  C.  C.  278. 6  Jniist  500. 
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and  an  order  for  time  to  plead,  answer,  or  demur,  not  demurring 
alone :  and  they  contended  that  the  defendant,  having  in  this 
case  availed  himself  of  the  indulgence  granted  to  him  for  a  pur* 
pose  which  was  not  within  the  contemplation  of  any  one  wh^i 
the  order  was  made,  his  plea  was  irregularly  put  in,  and  was 
properly  or^iered  to  be  taken  off  the  file. 

In  reference  to  the  case  of  WcUers  t.  Chambers  above  cited, 
they  observed,  that  although  it  had  decided  that  the  mere  issuing 
of  an  attachment  for  want  of  answer  did  not  deprive  the  defen- 
dant of  the  right  to  put  in  a  plea,  yet  that,  by  the  old  practice, 
after  an  attachment  with  proclamations  a  defendant  has  no  such 
right,  and  that  although  that  kind  of  process  was  now  aboli^- 
ed,  the  defendant  in  this  case  could  not  have  put  in  a  plea,  if  he 
had  not  obtained  the  order  for  time,  as  the  Seigeant-at-Arms 
would  have  gone  against  him. 

[*543]  •The  Lord  Chancellor,^— It  is  very  important  in 
these  matters,  which  it  has  been  thought  proper  to  refer 
to  the  Masters,  that  care  should  be  taken  to  prevent  the  practice 
from  being  altered  in  other  respects,  or  further,  than  was  intend- 
ed, and  yet  from  what  has  come  out  in  this  case,  there  seems  rea- 
sons to  apprehend  that  considerable  looseness  has  lately  prevailed 
in  the  practice  as  to  orders  of  this  kind. 

There  is  no  doubt  that  a  party  who  obtains  an  order  for  time 
<*  to  answer,"  is  at  liberty  to  plead,  whether  the  matter  of  the 
plea  be  the  disability  of  the  plaintiff,  or  any  other  head  of  de- 
fence. And  that  is  consistent  with  the  rule,  that  even  a  party 
who  is  in  contempt  for  want  of  answer  may  plead ;  the  reas(»i 
for  both  rules  being,  that  the  word  '<  answer"  embraces  every 
defence  which  it  is  competent  to  a  defendant  to  make,  except 
demuning  alone.  It  is  true  that  the  latter  rule  is  not  universal, 
for  it  appears,  that  after  a  certain  stage  in  process  of  contempt, 
a  defendant  was  not  by  the  old  practice  allowed  to  put  in  a  plea. 
But  that  is  by  virtue  of  a  special  order,(a)  and  the  existence  of 
such  an  order  was  a  proof  that  the  case  for  which  it  provides  is 
ai^  exertional  one. 

Now  in  this  case  the  defendant  got  an  order,  which,  as  sub- 

(•)  Beamea  Ord.  Can.  17a 
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sequently  altered  by  the  court,  was  simply  an  order  for  time  to 
answer.  So  long  as  that  order  stands,  it  must  regulate  the  rights 
of  the  parties :  if  it  was  improperly  obtained,  flie  party  prgu* 
diced  by  it  should  have  moved  in  the  regular  way  to  discharge 
it,  but  while  it  remains,  how  am  I  to  say  that  it  means  some* 
thing  different  from  what,  on  the  face  of  it,  is  expressed  ? 
*aiid  that  notwithstanding  the  estabUshed  rule  of  prac-  [*644] 
tice  to  which  I  have  referred,  the  party  who  obtained  it 
had  no  right  under  it  to  put  in  a  plea  1  It  is  said  that  it  was 
not  so  understood  before  the  Master :  that  may  be  a  reason  for 
this  court  setting  it  aside  on  a  proper  application  for  the  purpose, 
but  it  is  no  reason  for  giving  a  different  interpretation  to  the  or- 
der from  what  the  practice  of  the  court  gives  it  The  fault,  if 
any  there  be,  is  with  the  party  who  allowed  such  an  order  to  be 
taken :  he  should  have  suggested  to  the  Master  the  insertion  of 
the  word  ^  only,"  or  something  else  by  which  the  intention  of 
the  Master  in  making  the  order,  or  of  the  Judge  who  altered  it, 
might  be  unambiguously  expressed,  for  I  am  clearly  of  opinion 
that  as  the  order  now  stands,  it  is  one  under  which  the  party 
had  a  right  to  plead,  and  that  it  is  quite  immatericd  whether  the 
order  stands  as  it  did  at  first,  or  as  now  amended. 

It  is  impossible,  therefore,  to  say  that  the  plea  was  irregularly 
filed ;  and  the  only  groimd  on  which  that  proceeding  is  now 
impeached  is,  that  when  the  order  was  obtained  no  one  thought 
that  the  defendant  meant  to  make  that  use  of  it  But  the  mo- 
tion before  the  Yice-Chancellor  was  to  take  the  plea  off  the  file 
for  irregularity :  and  I  have  in  former  cases  decided,  and  I  ad- 
here to  that  opinion,  that  those  who  come  to  the  court  on  the 
ground  of  irregularity,  must  support  their  motion  on  that  ground, 
and  that  they  cannot,  when  that  fails  them,  be  allowed  to  sus- 
tain their  application  by  an  objection  of  quite  a  different  nature. 
The  Yice-Chancellor's  order  must,  therefore,  be  discharged  with 
the  costs  of  the  motion  below. 

Mr.  RomiUy  submitted  that  the  case  of  Brooks  v.  Purion^ 
by  which  the  Tice-Chancellor  had  considered  himself 
*bound,  was  a  sufficient  justification  of  the  motion  to    [*645] 
save  the  plaintiff  fi:0m  the  costs  of  it 
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The  Lord  Chancellor. — Parties  may  have  more  or  less 
reason  for  ccwciing  here  :  but  the  question  is,  whether  those  who 
are  right  or  those  who  are  wrong  are  to  pay  the  costs  of  their 
doing  so.  The  rulelalways  act  upon  is,  to  order  costs  to  be  psdd 
by  those  who  are  wrong* 


DAvrs  V.  Chanter. 

1846:  Dee.  9.    1848:  Jan.  97. 

Where  an  objection  foi  want  of  parties  la  allowed  at  the  hearing^  of  the  eanae,  the 
plaintiff  doee  not,  by  taking  the  mual  order  thatHhe  canae  dionld  stand  over  with 
leave  to  amend,  preclude  himself  firam  appealing  from  the  decision  on  the  objec- 
tion. 

The  grant  of  letten  of  administration  ad  litem,  makes  the  grantee  complete  repie- 
sentatire  of  the  estate,  to  the  extent  of  the  authority  which  the  letten  pozport  te 
oonfeTr  and  a  decree  obtained  against  such  grantee  is  therefore  binding  upon  any 
one  who  may  afterwards  take  oat  general  administration  to  the  fstate. 

The  object  of  this  suit  was  to  set  aade  certain  deeds  as  fiaud- 
ulent,  and  also  to  set  aside  a  decree  in  a  former  suit  which  had 
been  instituted  for  the  same  purpose,  but  which,  the  present  bill 
alleged,  had  failed  of  its  object  through  collusion  between  the 
defendants  and  the  plainttfSs'  solicitor^ 

At  the  hearing  of  the  cause  before  the  Tice-Chancellor  of  Eng- 
land on  the  6th  of  July  1841,  an  objection  was  taken  by  the 
principal  defendant  that  the  estates  of  Richard  Chanter,  Anne 
Chanter,  and  E!dward  Snell,  deceased,  three  of  the  defendants  to 
the  former  suit,  and  to  whom  the  decree  complained  of  had  given 
costs  as  between  solicitor  and  client,  were  not  sufficiently  rep^ 
resented  by  letters  of  administration  ad  litem,{a}  which 
[*546]  *had  been  granted,  on  the  nomination  of  the  plaintiff, 
to  one  Henry  Best,  a  defendant.  And  the  Yiee-Chaur 
cellor  having  allowed  the  objection,  directed  the  cause  to  stand 
over,  with  liberty  to  the  {daintiff  to  amend  by  adding  parties,  as 
he  should  be  advised. 

(«)  See  the  tarn  of  the  letten,  poBt»  f.  548i 
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Before  the  cause  came  cm  again  Elizabeth  Gaid,  a  defendant, 
against  whom  the  pxesent  bill  sought  an  account  of  rents  alleged 
to  have  been  improperly  received  by  her,  having  died  intestate, 
the  plaintiff  procured  similar  letters  of  administration  to  be  grant- 
ed to  the  same  Henry  Best,  of  her  estate,  and  also  of  the  estate 
of  one  Thomas  Snell,  who  claimed  a  portion  of  the  property  in 
question  under  one  of  the  deeds,  but  who  having  assigned  his 
interest  therein  absolutely  to  one  Plymsel,  another  defendant, 
had,  on  that  account,  not  been  originally  made  a  party  to  the 
suit  A  supplemental  bill  having  been  filed  against  Henry  Best 
in  those  two  new  characters,  the  cause  came  on  again  on  the 
16th  of  February  1846,  when  the  same  objection  was  taken  to 
the  sufficiency  of  those  limited  administrations ;  and  though  it 
was  stated  that  the  plaintiff,  who  did  not  stand  in  the  relation 
either  of  next  of  kin  or  creditor  to  any  of  the  deceased  parties, 
was  unable  to  obtain  general  administration  to  them,  the  Tice- 
Chancellor  again  allowed  the  objection  with  costs.(a) 

This  was  an  appeal,  by  the  plaintiff,  from  both  the  orders. 

On  its  being  called  on,  a  preliminary  objection  was  taken  that 
an  order  giving  the  plaintiff  liberty  to  amend  at  the  hearing  im- 
plied a  consent  on  his  part  which  precluded  him  from  appealing 
against  it. 

*Mr.  Stuart  and  Mr.  Bagshawe  in  support  of  the  ob-  [*547] 
jection,  cited  Bereaford  v.  Adair. {b) 

Mr.  Cooper  J  contra,  cited  Osboum  v.  FhxUowSjifi)  Lumsden 
V.  Frazer  ;{d)  Lidbetter  v.  Long,{e) 

The  Lord  Chancellor. — An  order  that  a  cause  shall  stand 
over  with  liberty  to  amend  by  adding  parties  is  as  much  an  ad- 
judication as  far  as  it  goes  as  any  other.  The  court  says,  I 
cannot  give  you  relief  unless  you  do  a  certain  thing.  Is  the 
plaintiff  to  ask  the  court  to  dismiss  the  bill  ?  If  so,  what  is  he 
to  say  when  he  comes  here  on  appeal?    He  would  be  told,  you 

(«)  See  14  Sim.  SIS,  aad  1  RebertMii'i  EooL  Rep.  273.        (6)  S  Cox,  ise. 

(c)  1  R.  4b  M.  741.  (il)  1  My.  k.  Cr.  600.  (e)  4  My.  &  Cr.  386. 
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complain  of  the  court  having  done  what  yon  asked  it  to  do. 
What  Lord  Thurlow  meant  in  Beresford  v.  Adair,  when  he 
said  that  such  an  order  was  always  considered  as  made  by  con- 
sent, must  have  been  that  it  was  in  the  nature  of  a  consent,  be- 
ing an  indulgence ;  and  if  the  plaintiff's  record  be  wrong,  it  ia 
an  indulgence,  but  if  right,  it  is  any  thing  but  an  indulgence, 
because  it  subjects  him  to  the  payment  of  costs.  That,  how- 
ever, is  a  decision  which  appears  never  to  have  been  followed. 
The  same  objection  seems  to  have  been  taken  in  Osboum  v. 
FhUowSy  and  though  it  is  true  that  Lord  Lyndhurst  did  not  no- 
tice it,  he  adopted  a  course  inconsistent  with  the  objection,  from 
which  I  must  infer  that  he  thought  there  was  nothing  in  it  I 
am  glad  to  have  that  authority  for  what  I  should  have  been  dis- 
posed to  do  without  it. 

The  objection  having  been  overruled, 

Mr.  Cooper,  Mr.  Walpole,  and  Mr.  Lovai  argued,  that 

[*648]    the  letters  of  administration  in  question  were  'sufficient 

according  to  the  practice,  to  enable  the  cause  to  proceed, 

and  that  otherwise  there  would  be  a  denial  of  justice,  as  the 

plaintiff  was  unable  to  obtain  better  ones. 

Mr.  Stueart,  Mr.  WUtcodc,  Mr.  Bagshawe,  and  Mr.  Shapter, 
for  several  defendants,  argued  in  support  of  the  Yice-Chancel- 
tor's  orders. 

No  distinction  was  taken  in  the  argument  between  the  diflbrent 
administrations  in  question,  with  reference  to  the  several  modes 
in  which  the  estates  represented  by  them  respectively  were  sought 
to  be  affected  in  the  suit ;  the  main  subject  of  discussion  being, 
not  whether  the  plaintiff  could  obtain  the  fruits  of  a  decree  from 
any  estate  so  represented,  against  which  the  decree  might  estab- 
lish a  liability — as  in  the  case  of  Elizabeth  Gard,  against  whom 
an  account  of  rents  was  prayed — ^but  whether  a  decree  obtained 
against  a  limited  administrator  would  be  conclusive  upon  the 
estate  which  he  represented,  to  the  extent  of  establishing  such 
liability. 
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The  following  eases  were  cited ;  Cawthom  v.  Chalie^{a)  Brant 
V.  King^iJ})  Meores  v.  Choai,{c)  Clough  v.  Dixon^d)  Croft  v. 
Waieriony{e)  EUice  v.  Oood3on,{g)  Faulkner  v.  Daniel,{k)  Wool- 
ley  v.  Crreenj{i)  Re-Eleetor  ofHesse,{k)  Skeffington  t.  White,{T) 
Harris  v*  Milburi%.{m) 

Jan.  27,  1848. — The  Lord  Chancellor. — ^The  effect  of  the 
two  orders  appealed  from  is,  that  letters  of  administra^ 
tion  in  the  form  in  which  they  have  *been  granted  by  [*649] 
the  Ecclesiastical  Court,  do  not  enable  this  court  to  pro- 
ceed in  a  cause  to  which  the  person  deceased  was  a  necessary 
party ;  and  that  the  present  case  was  to  be  treated  as  if  the  in- 
terests to  which  they  applied  were  not  represented  at  all,  and 
consequently  that  there  is  a  defect  of  parties. 

If  this  be  a  correct  view  of  the  effect  of  these  repres^itations, 
the  observation  occurs  in  limine,  that  there  must  be  in  this,  and 
in  very  many  other  cases  an  absolute  failure  of  justice.  It  is 
said  that  the  Ecclesiastical  Court  never  grants  letters  of  adminis- 
tration, except  to  next  of  kin  or  creditors ;  and  it  is  quite  certain 
that  in  very  many  cases  they  will  not  grant  such  general  letters 
of  administration.  It  is  for  them  to  decide  according  to  their 
course  and  practice  when  they  will,  and  when  they  wiU  not  do 
so.  Over  such  discretion  this  court  has  no  control ;  and  yet  it 
cannot  be  said  that  in  all  cases  in  which  general  letters  of  ad- 
ministration are  refused  this  court  is  to  be  precluded  from  ad- 
ministering justice,  and  ihat^  where  the  deceased,  though  a  ne- 
cessary party  to  the  cause,  may  have  had  some  very  insignifi- 
cant interest  in  the  litigation.  The  evil  would  be  so  great  and 
so  irremediable  by  the  parties^  that  some  remedy  would  have 
been  long  since  applied,  if  the  practice  had  been  really  such  as 
these  orders  suppose.  f 

The  first  matter  for  consideration  is  the  terms  of  these  letters 
of  administration.  They  grant  administration  of  the  goods, 
chattels,  and  credits  of  the  person  deceased,  "  limited  for  the 

fa)  3  S.  &  St  127.  (6)  1  Wms.  Exor.  328  (c)  8  Sim.  50a 

{d\  10  Sim.  564  («)  13  Sim.  653.  {g)  2  Coll.  4. 

(A)  3  Hare,  199.  {%)  3  Phillim.  315.  {k)  1  Hagg.  93. 

(0  I  Hagg.  699,  2  Hag^  636.  (m)  2  Hagg,  62. 


649  CASES  IN  CHANCERY. 


1848.— Dayb  ▼.  Chanter. 


purpose  only  for  the  grantee  to  become  and  be  made  a  party  to 
the  said  original  bill,  and  to  attend,  supply,  substantiate,  and  con- 
firm the  pioceedings  already  had,  or  that  shall  or  may  hereafter 
be  had  in  the  said  suit,  or  in  any  other  causes  or  suits 
[*550]  which  may  hereafter  be  commenced  in  this  'Honorable 
Court,  or  in  any  other  court  or  courts  between  the  parties 
to  the  said  original  bill,  or  any  other  parties  touching  or  con- 
coming  the  matters  at  issue  in  the  said  cause,  and  to  obey  and 
carry  into  execution  all  orders  and  decrees  of  the  court  relating 
to  the  said  cause,  until  a  final  decree  shall  be  had  and  made 
therein,  and  the  said  decree  shall  be  carried  into  execution,  and 
the  execution  thereof  fully  completed,  but  no  further  or  other- 
wise, or  in  any  other  manner  whatsoever." 

Of  the  construction  and  intent  of  this  authority  there  can  be 
no  question.  The  grantee  was  to  attend,  supply,  substantiate, 
and  confirm  the  proceedings  in  the  cause,  and  to  obey  and  carry 
into  execution  the  order  and  decrees  of  the  court  relating  thereto. 
He  was,  therefore,  in  all  respects  to  represent  the  party  of  whose 
estate  such  letters  of  administration  were  granted.  The  only 
question  must  be,  had  the  Ecclesiastical  Court  jurisdiction  to 
grant  such  administration  ?  for  if  it  had,  the  propriety  of  it  so 
doing  cannot  be  disputed  or  discussed  in  this  or  in  any  other 
court,  but  a  court  of  appeal.  It  would  be  the  act  and  decree 
of  a  court  of  competent  jurisdiction,  and,  therefore,  binding  upon 
all  other  courts  until  reversed.  Is  there  then  any  doubt  as  to 
the  jurisdiction  of  the  Ecclesiastical  Court  to  grant  such  limited 
administration  ?  Whatever  questions  may  exist  as  to  the  origin 
of  the  authority  of  such  court  over  the  property  of  an  intestate, 
it  is  quite  clear  that  in  the  earUest  times  they  had  the  sole  right 
of  administering  it:  the  statute  31  Edw.  3,  c.  II,  assumes  it  in 
providing  that  in  case  of  intestacy  the  Ordinary  shall  depute 
the  nearest  and  most  lawful  friend  of  the  deceased  to  ad- 
[*56I]  minister  his  goods ;  and  Blackstone(a)  says  *that  admin- 
istrators are  only  officers  of  the  Ordinary.  The  authority 
vested  in  the  Ordinary  is,  for  the  purpose  of  administration,  de- 
puted to  the  administrator  in  the  whole  or  in  part :  for,  except 

(«)  2  Comm.  496. 
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irhen  legulated  by  statute  or  custom,  what  ia  to  pieveat  the 
holder  ot  the  unrestricted  authority  from  delegating  die  execur 
tion  of  part  to  another  ?  And  so  is  the  established  practice. 
Administration  is  granted  during  the  absence  or  incapacity  of  an 
executor  imtU  the  will  be  received  in  England,  or  until  it  be 
found ;  for  the  mere  purpose  of  transferring  funds  into  the  name 
of  the  accoimtant-general ;  to  receive  a  particular  sum,  to  assign 
a  trust  term,  for  putting  in  an  answier,(a)  or  filing  a  bill  in  chan- 
cery,(A)  or,  which  ia  the  present  case,  of  substantiating  proceed- 
ings in  chancery ;    WooUey  v.  Ore€n,{c) 

That  this  court  will  rec(^^ze  and  give  effect  to  such  limited 
administrations,  appears  so  clearly  from  principle  that  particular 
authorities  could  hardly  be  expected  to  be  found;  but  Lord 
Redesdale  (176, 177,  178)  gives  several  instances  of  it,  and  in 
Brant  v.  King^  cited  ia  1  Williams'  Executors,  328,  the  Yace- 
Chancellor  ordered  the  bank  to  permit  the  transfer  of  funds  to 
an  administrator  holding  letters  of  administration  in  the  same 
form  as  in  the  present  case,  saying  most  truly  that  otherwise  a 
limited  administration  would  be  useless.  In  Fatdkner  v.  Dan- 
iel^d)  Tice-Chancellor  Wigram  says : "  In  principle  I  think  it  clear 
that  where  a  limited  administration  is  granted  and  the  limited 
administrator  is  made  a  party  to  a  cause,  the  estate  of  the  de- 
ceased is  perfectly  represented,  for  all  purposes,  to  the  extent  of 
the  authority  coilferred  by  the  letters  of  administration." 

*I  do  not  go  through  the  cases  which  have  come  be-  [*552] 
fore  the  Yice-Ghancellor  of  England  upon  the  subject, 
because  it  is  the  opinion  of  that  learned  judge  upon  this  subject 
that  I  am  called  upon  to  consider :  but  I  must  observe  that  his 
Honor,  in  Croft  v.  WcUert(m^{a)  states,  as  the  ground  of  that 
opinion,  that  if  general  letters  of  administration  should  be  after- 
wards taken  out,  the  person  to  whom  they  were  granted  would 
not  be  bound  by  the  proceedings  in  a  court  in  which  the  estate 
was  represented  by  a  limited  administrator ;  but  there  does  not 
appear  to  be  any  ground  for  this  apprehension.  In  Harris  v. 
MUbumj[b)  such  a  limited  administration  as  this  was  granted, 

(c)  9  Add.  351,  Q.  «.        (6)  1  BMgg.  93,  3  Ha^.  69.        (e)  3  Philliiiion,  316. 

(d)  3  Hare,  308.  («/  13  Sim.  €55.  (f )  9  Ha^.  64. 
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and  afterwards  a  will  was  produced,  and  the  czecutoEB  applied 
for  a  reyocation  of  the  limited  administittiaDD  ;  hat  that  was  re- 
fused, and  the  executors  were  ordered  to  pay  the  costs,  Sir  J. 
NichoU  saying,  that  in  cases  of  limited  administration,  parties 
entitled  to  the  general  grant  ought  to  take  out  a  ceteromm  rep- 
resentation. 

I  am  therefore  of  opinion  that,  to  the  extent  of  the  letters  of 
administration,  the  estate  was  sufficiently  repiesmted,  and  tibat 
court  is  bound  to  give  efEect  to  the  grant. 


[*563]  *Cbockett  v.  Cbockett. 

1847 :  Nov.  13.    184S:  Jan.  29. 

A  testator,  by  bit  will,  directed  that  aD  bis  property  shoald  Ike  <*  at  the  dvposal  of  his 
wife  for  beiself  and  efaildrexu" 

Held,  reyereing  the  decision  below,  that  there  was  no  joint  tenancy  between  the 
widow  and  children ;  hat  that  the  widow,  thoagh  not  entitled  to  the  property  ab- 
solutely, had  a  personal  interest  in  it ;  and,  as  between  herself  and  her  children, 
was  eKher  a  tmstee  of  the  fund  with  a  large  discretion  as  to  the  api^ication  of  it, 
or  she  had  a  power  in  favor  of  the  children  sabjeet  to  a  life  interest  in  heaelf. 

The  question  on  this  appeal  arose  upon  the  construction  of 
the  following  will. 

"  Be  it  known  to  all  that  this  my  last  desire  is,  that  all  and 
every  part  of  my  property  shall  be  at  the  disposal  of  my  most 
true  and  lawful  wife  Caroline  Crockett,  for  herself  and  children 
in  the  event  of  any  unforseen  accident  happening  to  myself, 
which  God  forbid.  And  I  recommend  the  arrangement  of  all 
my  affairs  to  my  friend  J.  Gore." 

The  testator  left  Caroline  Crockett  his  widow,  and  four  infant 
children  surviving  him ;  and  the  four  children  were  the  plain- 
tiffs in  the  suit. 

On  the  hearing  of  the  cause  for  further  directions,  before  Vice- 
chancellor  Wigram,  in  March  1842,(a)  one  of  the  children  being 

(a)  See  1  Hare,  451. 
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dien  dead,  and  Ae  other  tluee  still  minors,  it  was  declared  that 
the  children  of  the  testator  took  an  interest  in  possession  in  his 
property  under  the  will,  and  it  was  ordered  that  the  income 
should  be  paid  to  the  widow  during  their  minority,  or  until  the 
further  order  of  the  court. 

In  September  1844,  the  widow  married  a  Mr.  Carter,  and  John 
Femxi  Crockett,  the  eldest  son,  having  attained  twenty*one  in 
December  of  the  saune  year,  a  supplemental  bill  was 
filed  by  the  other  two  children,  who  *weie  still  minors,  [*664] 
against  Mr.  and  Mr&  Carter  and  John  Perron  Crockett, 
and  a  decree  haying  been  made  therein,  the  causes  came  on  to 
be  heard  again  for  further  directions  on  the  11th  of  January 
1847,  togettier  with  a  petition  by  John  Perron  Crockett,  praying 
payment  to  him  of  an  aliquot  part  of  the  fund.  And  by  the  or- 
der then  piade.(a)  it  was  declaied,  that  according  to  the  true 
construction  of  the  will,  Mrs.  Carter  and  her  children  took  the 
personal  estate  of  the  testator  as  joint  tenants,  and  one  fourth 
was  directed  to  be  paid  to  John  Perron  Crockett,  and  the  income 
of  the  oChw  three  fourths  to  be  paid  to  Mrs.  Carter  on  her  sepa- 
rate receipt,  for  the  support  of  herself  and  the  maintenance  and 
education  of  her  two  infant  children  during  their  minority,  or 
until  further  order. 

The  appeal  was  brought  by  Mrs.  Garter,  both  from  the  order 
of  March  1842,  and  fiom  that  of  January  1847. 

Mr.  Walker  and  Mr.  Busk  appeared  for  the  appellant 

Mr.  RonUttpi  Mr.  RaundM  Palmer^  and  Mr.  OoUsmidj  for 
the  re^ondents. 

The  same  authorities  were  cited  as  in  the  court  below.    See 
6Haie,326. 


Mn.  29. — ^Thb  Lord  Chancellor. — ^The  first  question  to  be 
determined  is,  what  estate  and  interest  the  mother  and 
her  children  took  under  *the  will,  and  the  second  in  what    [*655] 

(«)  8m  5  Han,  396. 
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manner,  after  what  has  taken  place,  such  right  and  interest  ought 
to  be  administered. 

As  to  the  first,  the  resuk  of  the  decree  and  order  appealed  from 
is  to  decide  that  under  the  will  the  mother  and  her  children  were 
joint  tenants  of  the  property,  and,  therefore,  that  there  being  three 
children,  of  whom  one  has  attained  twenty-one,  such  one  is  en- 
titled to  payment  of  one-fourth  of  the  fund.  The  inccmie  arising 
from  the  other  three-fourths  of  the  property,  is  ordered  to  be  paid 
to  the  mother  for  the  support  of  herself  and  the  maintenance  and 
education  of  her  two  infant  children,  a  direction  not  very  easily 
reconcilable  with  the  declaration  that  the  children  took  an  inter- 
est in  possession  in  the  property,  and  that  the  mother  and  her 
children  took  the  fund  as  joint  tenants,  there  being  no  appoint- 
ment of  guardian,  or  inquiry  as  to  maintenance  out  of  the  in- 
come, but  a  direction  to  pay  to  the  mother,  as  if  she  |iad  been 
entitled  to  the  income  during  the  minority  of  her  children,  sub- 
ject to  the  chaise  of  maintaining  and  educating  such  childreOb 

I  have  not  been  referred  to,  nor  have  i  found,  any  case  in  which 
the  terms  of  a  gift  of  personalty  hare  been  the  same  as  in  this 
will,  but  there  are  many  in  which  rules  and  principles  have  been 
established,  which  appear  to  me  to  lead  to  the  conclusion  that 
the  children  do  not  take  interests  in  possession  in  the  property  as 
joint  tenants  with  their  mother,  which  would  give  the  same  effect 
to  the  words  as  if  the  gift  had  been  simply  to  the  mother  and 
her  children,  which  was  the  case  in  De  Witte  v.  De  Wiit€,{a) 
and  BecUes  v.  Crt^dr(2,(6)  although  even  in  such  a  gift 
[•666]  a  very  slight  indication  *of  intention  that  the  children 
should  not  take  jointly  with  the  mother,  hai?  been  thought 
sufficient  to  enable  the  court  to  decree  a  life  estate  to  the  mother 
with  remainder  to  her  children  ;  Morse  v.  Morse,{c)  In  the  pres- 
ent case  it  is  not  a  meie  indication  of  intention,  but  aU  the  pro- 
visions in  the  will  are  absolutely  inconsistent  with  such  a  con- 
struction. If  such  had  been  the  testator's  intention,  why  did  he 
not  give  his  property  to  his  wife  and  children  ?  Why  did  he  ab- 
stain from  giving  any  thing  to  the  children  directly  ?  ,  Why  did 
he  provide  that  whatever  they  might  get  should  come  through 


(•)  11  ffim.  41.  (b)  13  Sim.  599.  (e)  9  Sim.  48& 
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his  wife?  Why  did  he  put  all  his  property  at  the  disposal  of  his 
wife?  Why  were  three  fourths  of  it  placed  at  the  disposal  of 
the  wife,  over  which,  if  the  children  take  as  joint  tenants  with 
her,  she  would  have  no  power  of  disposal  or  control  whatever? 
It  was  the  intention  of  the  testator  that  his  property  should  be 
applied  for  the  benefit  of  his  wife  and  children;  but  the  domin- 
ion over  it  for  that  purpose,  and  the  disposal  of  it  in  furtherance 
of  that  intention  was  to  be  exercised  by  the  wife ;  but  of  this  the 
decree  deprives  her,  and  deprives  the  children  of  that  protection 
it  was  intended  to  afford  to  them.  If  the  gift  had  been,  that  his 
property  should  be  at  the  disposal  of  his  wife,  without  more,  she 
would  have  had  the  property  absolutely ;  if  at  her  disposal  for 
her  children,  she  would  have  a  trust  or  a  power ;  but  in  neither 
case  would  the  children  have  had  an  interest  as  joint  tenants. 
Can  the  introducing  the  wife  as  one  of  the  parties  to  be  benefit- 
ed, destroy  the  estate  which  part  of  the  terms  of  the  gift  stand- 
ing alone  would  have  given  her,  or  the  power  which  the  other 
part  created  for  the  benefit  of  the  children?  Cases  in  support 
of  each  of  those  propositions  will  be  found  collected  in 
Chance  on  Powers,  vol.  i.  p.  40,  and  amongst  *them  is  [*557] 
one,  the  circumstances  of  which  are  as  nearly  as  possible 
the  same  as  the  present ;  I  mean  the  anonymous  case  from  Da- 
lison.  58,  in  which  a  man  devised  lands  to  his  wife,  to  dispose 
and  emply  them  on  herself  or  on  his  or  her  son  or  sons  at  her 
will  and  pleasure.  It  was  held  by  Dyer,  Chief  Justice,  Weston 
and  Walsh  Justices,  that  the  wife  took  a  fee  simple,  but  that  it 
was  conditional,  so  that  if  the  wife  should  alien  to  a  stranger  it 
would  be  a  forfeiture. 

This  case  is  cited  by  P.  Williams  in  his  argument  in  Tomlifh 
ami  V.  Dighim^a)  and  by  Lord  Ellenborough  in  Doe  v.  Pear- 
8fm,{b)  Other  cases  there  are  in  which  although  no  direct  in- 
terest was  given  to  the  devisee,  trustee,  or  donee  of  the  power, 
yet  it  was  considered  that  it  was  intended  that  such  interest 
should  be  given,  and  the  same  principle  therefore  arose ;  and  such 
was  the  case  of  Daniel  v.  Ubley^  reported  in  several  books,  and 
stated  in  1  P.  W.  152.    The  devise  was— I  give  and  bequeath 

(«)  1  P.  Wm.  152.  (i)  6  EMt,  181. 
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to  Agnes,  my  wife,  my  house,  d&c  to  dispose  of  at  her  will  and 
pleasuze,  and  togive  to  such  of  my  sons  as  she  thinks  best  The 
wife,  by  deed  and  livery,  enfeoffed  the  sec<xid  son  in  fee,  whidi 
being  disputed  by  the  eldest,  it  was  held  by  all  the  Judges^  that 
the  second  son's  title  was  good ;  but  although  they  all  agreed 
that  this  devise  did  not  give  to  the  eldest  son  any  estate  or  in- 
terest in  possession,  they  differed  much  as  to  the  estate  and  in- 
terest taken  by  the  wife,  some  thinking  that  she  todc  a  fee  con- 
ditional, some  that  she  took  the  fee  with  a  trust,  and  others  that 
die  took  a  life  estate  with  a  power ;  but  all  concurred  in  think- 
ing that  the  eldest  son  did  not  take  any  absolute  intnest 
[*668]  'These  are  indeed  old  cases,  but  the  principles  estab- 
lished have  been  recognized  in  very  recent  decisions. 
The  first  I  refer  to  is  one  of  Yice-Chancellor  Wigram,  Raikes  v. 
Wardj{a)  in  which,  under  a  gift  to  the  testator's  wife  to  the  in- 
tent that  she  might  dispose  of  the  same  for  the  benefit  of  herself 
and  their  children  in  such  manner  as  she  might  deem  most  ad- 
vantageous, it  was  most  properly  held  that  the  wife  did  not  take 
an  absolute  interest ;  but  his  Honor,  after  quoting  many  cases 
diowing  that  such  a  bequest  mises  a  trust  for  the  children,  said, 
<<  I  have  however  no  hesitation  in  stating  that,  to  whatever  ex- 
tent the  widow  or  family  may  have  an  interest  in  the  estate,  the 
court  will  not  deprive  the  widow  of  the  honest  exercise  of  the 
discretion  which  tbe  testator  has  vested  in  her,  or  refuse  ite  as- 
sistance to  inquire  into  and  sanction  any  reasonable  arrangement 
she  may  desire  to  make."  In  his  judgment  in  that  case  Tice- 
Chancellor  Wigram  refers  to  my  decision  in  Woods  v.  WoodSf{b) 
in  which  I  held  that,  under  a  <^  gift  of  all  the  overplus  to  my  wife 
towards  her  support  and  her  family,"  the  widow  took  die  prop- 
erty subject  to  a  trust  for  the  family.  It  was  not  aigued,  and 
never  occuned  to  me,  that  any  claim  could  be  made  by  any  of 
the  children  for  immediate  payment  of  an  aliquot  part  of  the 
property;  nor  indeed  does  Tice-Chancellor  Wigram  appear  to 
have  entertained  any  such  ofmiion  when  this  case  first  came  be- 
fore him  ill  1842(c) :  for  at  that  time  he  only  decided  that  the 
widow  did  not  take  an  absolute  intenest  in  the  property ;  but  he 

(fl)  I  Hm^  445.  (»)  1  Myl.  &  Cr.  401.  (e)lHAm»451. 
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directed  that  the  whole  income  should  be  paid  to  h&t  during  the 
mmority  of  the  children,  she  providing  for  their  maintenance  and 
education.  The  part  of  that  decree,  which  appears  inconsis- 
tent with  this  view  of  the  case,  is  that  which  decclares 
*that  the  children  took  an  interest  in  possession  in  the  [*669] 
testator's  property  under  his  will.  What  precisely  was 
intended  to  be  conveyed  by  those  words  I  do  not  clearly  under- 
stand ;  but,  I  presume,  only  that  the  children  had  such  an  inter-* 
est  in  die  fund  as  entitled  them  to  come  to  the  court  for  the  pro- 
tection of  it,  and  not  that  they  had  any  interest  in  possession  in- 
dependently of^  and  as  against  their  mother ;  for  the  judgment 
concludes  with  these  words :  <<  At  present  I  can  only  negative  the 
absolute  claim  of  the  defendant  f  and  yet  the  introduction  of 
these  words  in  that  decree  seems  to  have  led  to  the  decree  of 
1847(a)  rather  as  a  necessary  consequence  of  that  declaration 
than  as  the  result  of  a  judgment  upon  the  will.  It  may  appear 
unreasonable  tq  attribute  to  expressions  used  a  meaning  different 
from  what  the  author  of  them  states  to  have  been  his  intention ; 
but  yet  I  cannot  find  in  the  decree  of  1842  any  trace  of  the  mean-* 
ing  attributed  to  the  expression  by  the  Vice-Chancellor's  judg- 
ment in  1847. 

I  have  already  observed  aame  inconsistencies  which  would 
arise  in  the  decree  of  1842,  if  such  really  were  the  meaning  of 
the  expressions  used ;  but  there  are  other  considerations  strongly 
negativing  the  meaning  now  attributed  to  them.  In  the  judg- 
ment of  1842,  the  Tice-Chancellor  referred  to  some  observations 
made  by  me  in  Woods  v.  Woods,  namely,  that  the  fact,  that  in 
some  cases  of  this  description  the  court  had  ordered  the  fimd  to 
be  paid  to  the  trustee  or  donee  of  the  power,  was  not  to  be  con- 
sidered as  an  authority  in  favor  of  the  exclusive  right  to  the 
property,  but  merely  that  such  trustee  or  donee  might  be  trusted 
with  the  dominion  over  the  fund  which  the  donor  had  intended 
leaving  in  such  hands  subject  to  any  rights  of  the  par- 
ties ^intended  to  be  benefited.  This  reference  was  made  [*560] 
by  the  Tice-Chancellor  in  support  of  the  opinion  he  had 
expressed,  that  the  mother,  the  donee  or  trustee,  was  not  exclu- 

(a)  5  Hm,  336. 
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sively  entitled.  But  how  are  these  ohservations  in  Woods  v. 
Woodsj  and  the  cases  there  referred  to,  consistent  with  the  de- 
claration of  the  last  decree  ?  If  in  the  cases  referred  to,  and 
observed  upon  by  me  in  Woods  v.  Woods,  the  objects  of  the 
power  or  trust  had  interests  in  possession  in  aliquot  parts  of  the 
property,  independently  of  any  act  of  the  trustee  or  donee  of 
the  power,  as  is  the  effect  of  the  decree  of  1847,  how  can  the 
transfer  of  the  whole  fund  to  such  trustee  or  donee  be  explained? 
it  would,  in  such  a  case,  be  a  transfer  to  one  of  many  parties  in- 
terested in  the  possession  of  the  whole  fund,  which,  except  as 
to  the  aliquot  part  belonging  to  such  party,  belonged  absolutely 
and  exclusively  to  others. 

I  cannot  think  that  the  declaration  in  the  decree  of  .1842  ne- 
cessarily led  to  the  declaration  of  right  by  the  decree  of  1847 ; 
but  the  Tice-Chancellor  expressed  his  opinion  that  it  did ;  and 
therefore  his  having  rested  his  declaration  in  1847  upon  that 
ground  in  the  former  decree,  relieves  me  from  much  of  that  feel- 
ing of  doubt  and  hesitation  which  woidd  otherwise  attend  my 
differing  from  his  Honor  upon  the  construction  which  his  decree 
puts  upon  the  will,  so  far  as  it  relates  to  the  right  of  the  chil- 
dren. 

His  Honor  states  that  in  1842  he^did  not  intend  to  give  any 
opinion  as  to  such  interests ;  but  in  1847  the  declaration  of  such 
right  is  made  to  depend  not  upon  the  construction  of  the  will 
but  upon  expressions  found  in  die  decree  of  1842.  Having  now 
both  decrees  under  my  consideration,  and  the  construction  of  the 
will  being  the  subject  for  my  decision,  I  cannot  hesitate 
[*661]  to  declare  that,  upon  the  authorities  and  the  *obvious 
meaning  of  the  testator,  the  children  are  not  entitled  to 
present  interests  in  possession  in  this  fund  ;^  and  that  the  de- 
claration in  the  decree  of  1847,  and  that  in  the  decree  of  1842, 
as  interpreted  by  the  decree  of  1847,  cannot  be  supported ;  and 
that  so  much  of  that  decree,  and  the  order  directing  payment 
of  an  aliquot  part  of  it  to  the  child  who  had  attained  twenty- 
one,  must  be  reversed. 

This  being  so,  it  remains  to  be  considered  what  are  the  rights 
and  interests  of  the  widow  and  children  in  the  fund, — a  ques- 
tion which,  if  to  be  decided  upon  the  terms  of  the  will,  would 
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be  one  of  great  difficulty,  and  upon  which  the  authorities  and 
opinions  of  judges  have  widely  differed.  1  have,  however,  the 
satisfaction  of  finding  that  I  am  not  in  this  case  called  upon  to 
decide  this  question.  The  mother,  according  to  my  construe- 
ti(Mi  of  the  wili  and  the  authorities  above  referred  to,  had  a  per- 
sonal interest  in  the  fund ;  and  as  between  herself  and  her  chil- 
dren she  was  either  a  trustee,  with  a  large  discretion  as  to  the 
application  of  the  fund,  or  she  had  a  power  in  favor  of  the  chil- 
dren subject  to  a  Ufe  estate  in  herself. 

(The  Lord  Chancellor  then  stated  the  circumstances  (not 
material  to  the  purpose  of  this  report,)  which,  in  his  opinion,  dis- 
pensed with  the  necessity  of  further  deciding,  on  the  present  oc- 
casion, what  were  the  respective  rights  of  the  mother  and  chil- 
dren under  the  will ;  and  after  observing  that  the  decree  of  1842 
was  only  intended  to  decide,  and  as  he  proposed  to  alter  it,  only 
did  decide  in  terms,  that  the  mother  had  not  an  absolute  interest 
in  the  fund  for  her  own  benefit,  without  deciding  any  thing  as 
to  the  extent  of  her  power  or  interest  or  of  the  interests  of  the 
children,  he  directed  that  the  declaration  in  the  decree 
of  1842  should  be  "omitted,  and  that  the  order,  directing  [*662] 
payment  of  one  fourth  of  the  fund  to  the  eldest  son,  and 
the  declaration  in  the  decree  of  1 847,  ^t  the  mother  and  chil- 
dren took  as  joint  tenants,  and  all  the  consequential  directions, 
should  be  reversed.] 


Ex  parte  Bass. 
In  the  Matter  of  Stephen. 

1847 :  May  95,  Sa    1848 :  Feb  a 

A  riiarafaolder  and  member  of  the  managing  committee  of  a  profMcaally  laghtoi^ 

railway  company  held  entitled  to  aa  oider,  oa  petition,  for  delifery  and  tazatioa, 

after  payment,  of  the  billa  for  the  eoliciton  employed  by  each  conmiittee 
A.  compromiM  of  a  ■olicitoi'e  claim  for  coitB,  if  effected  under  cireumitancee  of  prea- 

nue  upon  the  dient,  doee  not  owt  the  juriMlietion  of  the  cooit  to  tax  the  biOa  npon 

petition. 
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Where  there  is  a  petition  and  crasB  petition,  and  sevenl  reipondenti  in  the  one  miile 
aa  co-petitionen  in  the  other,  the  court  will  not  allow  ench  xeepondents  to  he  heard 
hy  separate  coauseli  except  so'  far  as  their  cases  turn  upon  questions  distinct  from 
each  other. 

In  the  month  of  July  1846,  Sir  George  Stephen,  and  his  part- 
ner Mr.  Hutchinson,  and  four  other  solicitors  not  otherwise  con- 
nected with  them  in  business,  were  engaged  by  the  managing 
committee  of  a  railway  company  then  recently  formed,  to  act  as 
the  joint  solicitors  of  the  company.  In  the  month  of  October 
following,  a  proposition  having  been  entertained  by  the  commit- 
tee, for  amalgamating  their  company  with  another  rival  com- 
pany, that  project  was  strenuously  opposed  by  four  out  of  the  six 
solicitors  above  mentioned,  including  Sir  George  Stephen  and 
Mr.  Hutchinson ;  but  it  was  ultimately  adopted  by  the  committee, 
and  due  notice  thereof  was  given  to  the  solicitors :  four  of  them, 
however,  including  Sir  G.  Stephen  and  his  partner,  disregarded 

such  notice ;  and,  in  direct  contravention  of  the  oideis 
[*563]    of  the  committee,  proceeded  to  insert  advertisements  *in 

the  Gazette,  at  variance  with  the  terms  on  which  the 
amalgamation  had  been  concluded.  The  committee  thereupon 
came  to  a  resolution  that  the  four  opposing  solicitors  should  be 
discharged ;  but  as  it  was  then  about  the  middle  of  the  mouth 
of  November,  and  they  were  in  possession  of  the  plans  and  sec- 
tions and  books  of  reference,  which  were,  by  the  standing  orders 
of  Parliament,  required  to  be  deposited  in  certain  public  offices 
before  the  end  of  that  month,  a  negotiation  was  set  on  foot  be- 
tween some  of  the  members  of  the  committee  and  Sir  G.  Stephen, 
with  a  view  to  a  speedy  adjustment  of  the  claims  of  himself  and 
his  colleagues,  and  an  immediate  delivery  up  of  the  documents 
in  their  possession.  The  result  was  an  agreement,  on  the  part 
of  the  committee,  to  pay  the  sum  of  28,000/.,  to  be  divided  be- 
tween the  four  discharged  solicitors  to  certain  proportions,  viz. 
10,000/.  to  Sir  G.  Stephen,  5000/.  to  each  of  the  other  three,  and 
a  further  smn  of  3000/.  to  Stephen  and  Hutchinson,  being  the 
amount  of  certain  liabilities  which  they  alleged  that  they  had 
incurred  to  tradesmen  and  others,  on  account  of  the  company ; 
and  on  the  day  on  which  that  agreement  was  come  to,  the  fol- 
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letter  was  addiessed  by  Sir  G.  Stephen  and  his  partner 
to  the  chairman  of  the  committee : 

3  PurnivaPs  Inn^  18th  Nov.  1846. 
Dear  Sir. — On  having  our  costs  settled  in  the  form  proposed, 
ve  undertake  to  remain  neuter  in  all  future  proceedings  res- 
pecting the  two  companies ;  and  also  we  resign  our  offices  as 
joint  solicitors  to  the  company,  it  being  agreed  that  an  adver- 
tisement shall  be  published  in  the  daily  papers  acknowledging 
that  our  professional  services  to  the  company  have  been  of  very 
greal  value ;  but  that,  being  adverse  to  the  general  policy 
of  the  'present  board  of  management,  we  have  resigned    [*664] 
our  office.    On  receipt  of  the  said  costs  we  will  deliver 
up  to  you  all  the  plans  and  papers  in  our  possession,  and  shall 
be  happy  to  assist  yoti  with  any  information  in  our  power.    We 
have  the  honor,  dsc. 

Stephen  and  Hutchinson. 

On  the  same  day  the  same  parties  sent  the  following  written 
undertaking  to  the  committee. 

'<  We  undertake  that  Messrs.  Cobbett  and  Rogers  [the  other 
two  dischai^ed  solicitors]  shall  each  give  a  receipt  in  full  dis- 
charge of  all  costs  due  to  them  from  the  company,  on  the  same 
tenns  as  are  contained  in  our  letter  of  this  day,  addressed  to  the 
chairman,  on  receiving  6000/.  each,  being  10,000/.  for  the  two. 

Stephen  and  Hutchinson. 

On  the  following  day  the  28,000/.  was  duly  paid,  by  cheques 
dr^wn  by  members  of  the  committee  upon  the  bankers  of  the 
company  to  Stephen  and  Hutchinson,  who  thereupon  gave  for- 
mal receipts  for  the  shares  of  themselves  and  their  two  colleagues, 
with  the  following  memorandum  subjoined : — 

"  It  being  already  understood  that  all  claims  and  questions  are 
this  day  finally  settled  and  for  ever  concluded  between  us  and 
the  London  and  Manchester  Direct  Railway  Company,  and  we 
having  severally  given  receipts  in  full  of  all  demands  upon  this 
understanding,  we  promise  to  deUver  a  bill  of  costs  with  all 
practicable  speed,  the  delivery  of  them  hereafter  being  one  c^ 
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the  conditions  of  the  settlement,  and  that  settlement 

on  the  basis  that  all  differences,  whether  pecuniary  or 

[*665]    otherwise,  are  finally  and  amicably  ^adjusted  by  pay- 
ment of  the  smns  which  we  have  respectively  reoeivedr 

Dated  this  22d  Nov.  1846. 

(Signed)  Stephen  and  HtUckinscn.     Oeorge  Stephen  for  P. 

B.  Cobbett  and  W.  RogersJ* 

This  arrangement  was  carried  into  effect  without  any  formal 
sanction  of  it  by  the  Board  of  Directors ;  and  several  of  the 
members,  who  were  not  cognizant  of  it  during  its  progress,  after* 
wards  entered  their  protest  against  it 

About  the  beginning  of  the  following  year  the  committee  mads 
repeated  applications  to  the  solicitors  for  the  delivery  of  their 
bills,  in  porsaance  of  the  undertaking  which  they  had  given, 
but  without  effect ;  and  in  March  1846,  several  of  the  diarebol-* 
ders  having  mstituted  a  suit  against  the  members  of  the  mana- 
ging committee,  for  the  purpose  of  winding  up  and  putting  an 
end  to  the  company,  Mr.  Bass,  one  of  the  defendants,  presented 
a  petition  for  the  delivery  and  taxation  of  such  bills,  with  the 
usdal  prayer  that,  in  case  it  should  appear  that  they  had  been 
overpaid,  the  balance  might  be  refunded  ;  the  petitioner  sub* 
mitting  to  pay  what,  if  any  thing,  should  remain  due  upon 
them. 

The  circumstances  attending  the  dischau^  of  the  solicitors 
were  differently  represented  by  them  and  by  the  petitioner,  the 
latter  alleging  that  it  was  determined  upon  solely  in  consequence 
of  their  opposition  to  the  views  of  the  committee ;  the  former, 
that  it  was  one  of  the  express  terms  of  the  arrangement  made 
with  the  rival  company;  but  this  assertion  rested  up<m  para- 
graphs in  the  public  papers,  the  authenticity  of  which  was  denied 
by  the  chairman  and  secretary  of  the  committee,  who,  on  being 
applied  to  by  the  respondents,  had  given  them  positive 
[*866]  assurances  to  the  contrary  so  •late  as  the  31st  October. 
The  respondents,  however,  further  stated  in  their  eifBda- 
vit  that  the  duties  which  solicitors  were  called  upon  to  perform, 
in  the  early  stages  of  the  organization  of  a  railway  company, 
were  such  as  could  not  be  adequately  remunerated  by  the  oidi- 
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nary  rate  of  professional  charges  allowed  by  the  taxing  officers 
of  this  court :  that  during  the  four  months  that  they  had  been 
employed  they  had  made  great  sacrifices  of  their  general  busi- 
ness, for  the  piupose  of  devoting  their  time  and  attention  ex- 
clusiyely  to  the  interests  of  the  company,  in  the  expectation  that 
those  sacrifices  would  be  compensated  by  the  profits  to  arise 
fitom  the  conduct  of  the  subsequent  proceedings  in  Parliament, 
and  the  conveyancing  and  other  lucrative  business  which  would 
have  followed,  in  case  those  proceedings  had  been  successful ; 
and  that  they  would  not  have  undertaken  the  office  if  they  had 
supposed  that  they  were  liable  to  be  dischai^d  at  the  pleasure 
of  the  committee,  with  no  other  remuneration  than  the  amount 
of  charges  which  might  be  allowed  on  taxation  for  business  ac- 
tually done. 

These  topics  were  particularly  insisted  upon  by  Sir  G.  Stephen, 
as  being  the  one  whose  extra-professional  services  had  been  the 
most  extensively  put  in  requisition :  and,  in  reference  to  the 
settlement  which  he  had  made  with  the  committee,  he  stated 
that  it  was  conducted  on  their  part  chiefly  by  a  Mr.  Meteyard, 
who  had  formerly  been  one  of  that  body,  but  had  ceased  to  be 
so  from  the  time  of  the  amalgamation,  when  he  was  appointed 
their  standing  counsel ;  that  the  discussion  upon  the  terms  which 
he  (Sir  6.  S.)  had  proposed  was,  as  he  had  been  informed  by 
Mr.  Meteyard,  adjourned  by  the  committee  from  day  to  day,  in 
order  that  all  the  members  might  have  an  opportunity  of  voting 
upon  them,  and  that  at  that  time  it  was  never  once  sug- 
gested by  any  *party  that  the  claim  of  the  respondents  [*667] 
should  be  treated  as  a  matter  of  costs  in  the  ordinary 
sense  of  the  word :  but  that,  on  the  contrary,  the  whole  negoti*- 
ation  proceeded  on  the  principle  of  compensation  generally ;  and 
he  insisted  that  the  amount  for  which  he  had  stipulated  upon 
that  principle  (and  his  own  share  of  which,  he  said,  had  been 
fixed  with  the  entire  concurrence  of  his  colleagues)  was  not 
more  than,  considering  the  character  and  value  of  his  and  their 
services,  they  were  fairly  entitled  to  receive.  With  respect 
to  the  non-delivery  of  the  bUls,  he  said  that  it  was  impos- 
■iUe  to  make  them  out  accurately  without  having  possession 
of  the  documents  which  he  and  his  colleagues  had  deliveied  to 
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the  committee  immediately  upon  the  receipt  of  the  money,  and 
that  they  would  not  have  parted  with  those  documents  so  im« 
mediately,  except  upon  the  faith  of  the  settlement  being  jfinai 
and  conclusive,  and  upon  the  understanding  that,  as  the  bills 
were  wanted  only  as  vouchers  in  settling  with  other  parties, 
minute  accuracy  in  them  would  not  be  required. 

On  the  hearing  of  the  petiti(m  before  Yice-ChanceUor  Knight 
Bruce,  his  Honor  directed  it  to  stand  over  without  prejudice 
to  any  question,  and  with  liberty  to  the  petitioner  to  institute 
such  suit  as  he  might  be  advised. 

From  that  decision  both  parties  appealed.  On  the  hearing  of 
the  appeal  petitions, 

Mr.  RoU,  Mr.  Danidj  and  Mr.  Speedy  appeared  for  the  peti- 
tioner Mr.  Bass. 

Mr.  RusseUj  Mr.  James  Parker^  and  Mr.  Ooodeve^  for  Sir  G. 
Stephen. 

Mr.  Cooper  for  Rogers. 

[*668]        *Mr.  WUcock  for  Cobbett :  but  upon  his  proceeding  to 
address  the  court. 

The  Lord  Chancellor  said — Where  there  is  a  petition  and 
a  cross  petition,  I  cannot  allow  parties,  who  have  united  together 
as  petitioner  in  one,  to  sever  and  appear  by  different  counsel  as 
respondents  in  the  other.  It  is  a  practice  for  which  I  carmot 
complain  of  counsel,  because  they  can  only  act  according  to 
their  instructions ;  but  it  is  a  most  inconvenient  one,  and  one 
which  I  cannot  allow  solicitors  to  take.  There  are  four  parties 
petitioners  in  one  petition,  who  are  respondents  in  the  other : 
there  might  have  been  twenty  more :  and  according  to  this  prac^ 
tice,  I  might  be  compelled  to  sit  here  to  hear  the  same  thing  said 
twenty  times  over,  because  they  may  choose  to  sever  in  the  de- 
fence to  the  petition  to  which  they  are  respondents.  If*  there 
were  really  different  questions  I  might  deal  with  it  differentiy ; 
but  here  there  is,  in  &ct,  but  one  question. 
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Mr.  WiUcocfc  was  accoidingly  not  heaid. 

The  principal  points  argued  weie, 

1st  Whether  Mr.  Bass  had  a  right,  either  as  standing  in  the 
/elation  of  client  to  the  respondents,  or  as  being  only  of  many 
parties  "  chargeable,"  to  apply  for  taxation  of  the  bills ;  Lockhart 
y.  Hard!f,{a) 

2nd.  Whether,  considering  the  peculiar  nature  of  the  respond- 
ent's claim,  and  the  principle  upon  which  the  settlement  of  it 
appeared  to  have  proceeded,  that  settlement  was  a  transaction 
which  the  court  had  jurisdiction  to  set  aside  upon  petition.  And 
several  cases  of  compromise  were  referred  to,  particularly 
Whitcomh^s  ^caseip)  as  the  strongest  of  them,  in  which  [*669] 
the  Master  of  the  Rolls  had  disclaimed  the  jurisdiction. 
In  the  course  of  the  argument  on  that  point. 

The  Lord  Chancellor  (addressing  the  counsel  for  the  so- 
licitor) said :  Very  Uttle  evidence  of  pressure  will  suffice  to  enti- 
tle a  client,  who  has  paid  an  excessive  bill,  to  taxation.  Suppose 
a  solicitor  has  papers  which  his  client  is  in  immediate  want  of 
and  that  on  being  asked  for  them  he  says:  "My  bill  is  £4000, 
and  I  will  not  give  you  the  papers,  unless  you  pay  me  that  sum ;" 
and  that  the  client  pays  it  in  order  to  get  the  papers ;  would  you 
say  that  was  a  compromise,  which  would  take  the  case  out  of 
the  statute  ? 

On  a  subsequent  day. 

The  Lord  Chancellor  said,  he  had  been  so  much  startled 
by  the  argument  at  the  bar,  that  he  had  taken  an  opportunity 
of  speaking  to  the  Master  of  the  Rolls,  who  had  informed  him, 
that,  as  fajT  as  regarded  compromises  for  costs  concluded  under 
circumstances  of  pressure  upon  the  cUent,  he  was  sure  that  he 
had  never  made  any  decision  under  the  new  Act,(c)  at  variance 
with  the  old  doctrines  of  the  court  upon  that  subject(el) 

On. the  conclusion  of  the  reply, 

(a)  4  Beav.  224.  (6)  8  Beav.  140.  (e)  6  &  7  Vict  e.  73. 

(tf)  See  Balmb  t.  Pa^Wt  Jac.  305. 
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The  Lord  Chancellor  asked  Mr.  Willcock  to  point  out,  if 
he  could  without  arguing  them,  and  points  of  difference  between 
the  case  of  his  client  and  those  of  the  other  respondents ;  to 
which  llr.  WUlcock  answered,  that  the  only  point  he 
[*670]  could  state  without  argument  ^was,  that  his  client  had 
acted  under  a  separate  retainer  from  the  rest,  and  had 
had  a  separate  bill  for  his  own  services. 

The  Lord  Chancellor  (addressing  llr.  Rolt :)  Of  course,  if 
taxation  be  directed,  you  would  not  object  to  the  order  providing 
for  these  distinct  demands ;  for  Mr.  Cobbetf  s  bill  may  be  quite 
right,  while  the  others  might  be  excessive. 


Feb.  8#A,  1848. — The  Lord  Chancellor. — ^I  have  looked 
through  the  many  affidavits  which  have  been  made  in  this  matter, 
a  very  small  proportion  of  which  have  any  reference  to  the  ques- 
tions upon  which  I  am  to  give  judgment  I  give  no  opinion  as  to 
the  nature,  extent,  or  value  of  the  services  of  Sir  George  Stephen 
and  the  other  solicitors,  who  are  respondents  to  this  petition,  or 
as  to  whether  the  £28,000  paid  to  them  by  the  provisional  com- 
mittee of  the  company,  was  or  was  not  a  proper  sum  for  the 
conunittee  to  pay,  and  for  the  soUcitors  to  receive.  The  object 
of  the  petition  is  to  have  this  inquired  into  by  a  delivery  and 
taxation  of  their  bills  of  costs,  and  the  questions  I  have  to  de- 
cide are,  1st.  Whether  the  relative  position  of  the  parties  was 
such  as  to  bring  this  case  within  the  jurisdiction  of  this  court 
upon  matters  of  taxation ;  and  2nd.  Whether  what  took  place 
between  the  parties  excludes  the  petitioner  from  calling  upon 
the  court  to  exercise  such  jurisdiction. 
The  affairs  of  the  projected  company  were,  as  is  usual,  under 

the  management  of  a  provisional  committee,  by  whom 
[*671]    the  respondents  were  appointed  soUcitors  in  the  ^spring 

or  summer  of  1845,  and  they  were  dismissed  by  the 
same  authority  in  November  in  the  same  year,  upon  which  oc^ 
casion  £28,000  was  paid  to  them  by  the  same  authority  by 
cheques  drawn  upon  the  bankers  of  the  company,  being  a  prin- 
ted form  used  for  such  purposes.  These  facts,  which  are  not  in 
dispute,  or  certainly  not  in  doubt,  sufficiently  answer  that  part 
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of  the  respondent's  case  which  insists  that  the  provisional  com^ 
mittee  were  not  the  clients  of  these  soUcitors,  and  that  the  £28,000 
was  not  paid  by  them  or  out  of  the  funds  of  the  company. 

In  order  to  ascertain  as  clearly  as  possible  what  took  place  at 
die  time  this  money  was  paid,  it  is  in  the  first  place  necessary 
to  see  how  much  of  that  transaction  is  evidenced  by  writing ; 
and  first  we  have  «  letter  signed  Stephen  and  Hutchinson,  to 
the  chairman  of  the  company,  as  follows  : — [His  Lordship  then 
lead  Stephen's  and  Hutchinson's  letter  of  the  18th  of  November 
to  the  committee  and  its  chairman,  as  above  set  forth,] — ^We 
Aen  have  four  cheques  drawn  by  five  members  of  the  acting 
committee  upon  the  bankers  of  the  company,  one  for  £18,000 
in  favor  of  Messrs.  Stephen  and  Hutchinson,  one  for  £6000  in 
&vor  of  William  Rogers,  and  one  for  £5000  in  favor  of  Rich- 
ard Blown  Ck)bbett  There  is  then  a  receipt,  dated  London, 
astnd  of  November  1846,  and  signed  Stephen  and  Hutchinson^ 
Geoj^e  Stephen  for  R.  B.  Cobb6tt,  WiUiam  Rogers,  in  these 
words ;  [His  Lordship  read  the  receipt.] 

It  is  made  a  question  upon  some  of  the  affidavits,  how  far 
some  of  these  documents  were  so  received  and  adopted  by  the 
company,  as  to  bind  them  by  their  contents ;  but  as  against  those 
by  whom  they  are  signed  they  must  be  taken  as  giving  their  con- 
struction of  the  transaction,  and  they  appear  to  me  to 
establish  the  'relation  of  soUcitor  and  client  between  the  [*672] 
parties  so  signing  and  the  provisional  committee  ;  that, 
as  such  sohcitors,  they  had  in  their  possession  plans,  papers  and 
documents,  the  property  of  their  clients ;  that  they  had  taken  or 
threatened  to  take  proceedings  against  the  policy  adopted  by  the 
committee,  that  diey  disputed  the  right  and  power  of  the  com- 
mittee to  dismiss  them,  and  that  they  finally  agreed  to  abstain 
from  such  proceedings,  and  to  deliver  up  the  papers,  and  to  re- 
agn  their  office  as  solicitors,  upon  condition  of  receiving  £28,000 
lor  their  costs,  of  which  no  bills  had  been  delivered,  and  no  par- 
ticulare  were  furnished  to  the  committee.  The  receipts,  indeed, 
are  in  full  of  all  demands ;  but  in  the  written  evidence  to  which 
I  have  referred  there  is  no  mention  of  any  demands  excepting 
costs.  The  terms  of  the  receipts  are  so  strong,  that  I  must 
suppose  that  they  were  intended  to  exclude  any  taxation  of  the 
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bills  when  deliyered ;  but  the  provision  of  the  delivery  of  bills 
of  costs  must  have  been  founded  upon  the  supposition  that  they 
would  afford  some  justification  to  the  provisional  committee  for 
the  payment  of  such  sums,  and  tend,  therefore,  to  confirm  what 
the  documents  indicate,  that  costs,  and  costs  only  were  the  con- 
sideration for  the  payments. 

An  attempt  is  made  in  the  affidavits  to  represent  that  these 
smns  were  calculated  and  claimed,  not  merely  as  remuneration 
for  past  services,  but  as  compensation  for  the  loss  and  profits 
which  would  have  accrued  to  the  solicitors  if  they  had  not  been 
dismissed,  but  had  continued  in  die  exercise  of  their  office. 
The  written  documents  negative  any  such  supposition,  and,  if 
it  could  be  listened  to,  would  show  how  absolutely  the  company 
were  in  the  power  of  their  solicitors,  and  how  that  power  was 

abused. 
[*673]        *The  petititioner  Mr.  Bass,  it  appears,  though  a  meme- 

ber  of  the  Provisional  Committee,  was  not  a  party  in 
the  first  instance  to  the  payment  of  these  sums,  but  afterwards 
protested  against  it,  and  was  at  last  induced  to  let  the  arrange- 
ment proceed  upon  a  representation  of  the  fatal  consequences  to 
the  interests  of  the  company,  who  were  about  to  aj^ly  to  Parlia- 
ment for  an  Act,  if  the  arrangement  should  not  be  carried  into 
eflfect.  Subsequently  a  bill  being  filed  against  Mr.  Bass  and 
others,  complaining  of  the  misapplication  of  these  sums,  he  pre- 
sents this  petition  to  protect  himself  by  compelling  a  legal  settle- 
ment of  the  claims  of  the  Respondents ;  and  the  question  is, 
whether  he  is  entitled  to  this  under  the  provisions  of  the  Act  up- 
on petition,  or  whether,  as  the  Vice-chancellor  Knight  Bruce 
seems  to  have  thought,  it  was  necessary  for  him  to  proceed  by 
bill. 

It  is  necessary  first  to  consider  the  position  of  Bass  the  peti- 
tioner, it  being  contended  that  he  is  not  in  such  a  position  as  to 
entitle  him  to  ask  for  a  taxation  of  the  bills.  The  petitioner  Bass, 
it  appears,  became  one  of  the  acting  committee  of  the  Company 
in  August  1845,  and  has  so  continued  ever  since,  and  at  the  same 
time  agreed  to  take  shares  to  be  allotted,  and  that,  on  20th  of 
November  1845,  he  agreed  to  purchase  thirty  shares  of  one  Lee, 
upon  which  the  deposit  had  been  paid,  the  greater  part  of  die 
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purchase-money  for  which  was  settled  in  account  in  the  Decern* 
ber  following ;  and  the  question  is,  whether  Mr.  Bass,  as  a  mem- 
ber of  the  acting  committee,  and  as  such  a  trustee  for  the  shaie- 
holders  of  this  property  applied  in  payment  of  the  28,000/.,  or  as 
a  shareholder  himself,  and  as  such  interested  in  such  property, 
is  entitled  to  apply  by  petition  for  a  taxation  of  the  bills  of 
costs. 

•The  37th  section  of  the  6  &  7  Vict.  c.  73,  gives  to  the  [*674] 
Lord  Chancellor  and  Master  of  the  Rolls,  in  cases  in  which 
no  part  of  the  business  shall  have  been  transacted  in  any  court  of 
law  or  equity,  power  to  refer  for  taxation  any  bill  delivered  upon 
the  application  of  the  party  chargeable,  and  authorizes  such  courts 
and  judges,  in  the  same  cases  in  which  they  are  authorized  to 
refer  a  bill  delivered,  to  make  such  order  for  the  delivery  of  a 
bill,  and  the  delivery  up  of  papers,  d&c.,  and  in  such  manner,  as 
had  theretofore  been  done  where  the  business  had  been  transact* 
ed  in  the  court  in  which  the  order  was  made ;  and  the  41st  sec- 
tion provides  that  pa3rment  shall  be  no  bar,  under  special  circum- 
stances, of  an  order  for  taxation.  The  38th  section  provides,  that 
a  party  not  chargeable,  but  liable  to  pay,  or  who  shall  have  paid 
to  the  solicitor,  or  to  the  party  chargeable,  shall  be  entitled  to  the 
same  reference  for  taxation ;  and  the  43d  section  directs,  that  all 
applications  under  that  Act  shall  be  in  the  matter  of  such  attor- 
ney or  solicitor. 

Mr.  Bass  was  a  member  of  the  acting  committee  from  August 
1846,  the  governing  body  under  whase  authority  and  direction 
ttie  employment  of  the  solicitors  had  taken  place,  and  who  were 
liable  to  them,  or,  in  the  terms  of  the  Act,  ^  chai^eable  ;'*  besides 
which  he  had,  before  the  actual  payment,  become  entitled  to  cer- 
tain shares  by  contract  with  Lee,  under  which  all  rights  and  lia- 
bilities incident  to  such  shares  became  vested  in  him ;  he  was 
therefore  a  party  liable  to  pay,  or  whose  money  had  paid  the  so- 
licitor's demand.  It  appears  to  me,  therefore,  that  Mr.  Bass  was 
a  party  entitled  to  an  order  for  taxing  the  solicitor's  demand,  and 
so  Vice-chancellor  Ejiight  Bruce  must  have  thought ;  because 
the  petition  was  not  dismissed,  which  it  ought  to  have  been,  if 
the  court  had  been  of  opinion  that  the  petitioner  had  no 
title  to  make  the  'application.    I  have  indeed  to  regret,    [*6761 
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that  I  have  not  had  the  benefit  of  suy  note  of  the  Y ice-Oiai^ 
oellor's  judgment;  but  I  must  assunoe  that  the  oidezing  the 
petition  to  stand  over  must  have  been  founded  upon  anr  opinion 
that  no  decisive  objection  had  been  raised  to  the  order  prayed. 

If,  then,  Mr«  Efauss  was  in  a  position  to  make  the  application^ 
the  fact  of  payment  would  be  no  bar ;  lor  so  tbeact  declareS|  and 
there  is  no  evidence  of  any  special  contract  as  to  the  mode  of  re^ 
muneration,  which  has  been  held  to  exclude  the  right  to  taxa- 
tion ;  and  the  only  question  that  remains,  is  whether  these  was 
anything  in  what  passed  at  the  time  of  payment  to  exclude  the 
summary  jurisdiction  of  the  court,  and  to  make  it  exercisable  only 
in  a  regular  suit ;  for  there  is  no  question  here  as  to  any  agree- 
ment before  the  bumness  was  done  as  to  the  manner  id  which 
the  costs  were  to  be  charged,  er  the  mode  by  which  the  amount 
should  be  ascertained,  as  in  the  case  ei  Mnre  IlkodeSy{a) ;  nor 
are  there  in  this  case  any  facts  to  bring  it  within  the  authority 
of  Barwell  v.  Srook$,  In  re  C€fMin.{by  The  observations  of  the 
Master  of  the  Rolls  m  that  case,  as  to  the  court  not  having  juri^* 
dietion,  upon  a  petition,  1o  open  a  settled  account,  most  be  un-^ 
derstood  to  hare  referencer  to  the  facts  <^  the  case,  in  which  the 
amount  of  a  bill  of  costs  formed  an  item(xily  of  a  settled  account, 
the  balance  of  which  had  been  paid  to  the  client,  and  the  bill  in 
that  manner  discharged.  The  observations  cannot  have  been 
intended  to  apply  to  a  case  of  mere  settlement  of  a  bill  of  costs ; 
for  that  would  be  to  repudiate  the  jurisdiction  by  petition  in 
every  case  of  payment,  which  is  of  itself  a  settlement ;  and  the 

Master  of  the  Bolls  has  in  many  cases,  acting  upon  the 
(*676]    authority  ol  former  decisions,  *niany  of  which  were  ob* 

served  upon  by  me  m  Ibrlock  v.  Smith  and  Waters 
V.  Tajflorj{c)  under  special  circumstances  upon  petition  opened 
such  settlements,  and  directed  the  taxation  of  paid  bills^  as  In  re 
Tryon^d)  In  re  Wells  ^e)  and,  though  no  order  was  made,  the 
principle  was  distinctly  recognized  in  The  Matter  tf  Fysm^if) 
and  in  The  Matter  of  LeesJ{jg)    The  refusal  of  the  Master  of  ^e 

(«)  S  Beavttn,  S34.  (6)  8  Beavan,  131.  (e)  3  Bf.  &  C.  4S5,  Md  5M 

(4)  7  BMT«n,  496.  (<)  8  Beavaa,  41&  if)  9  BeMaa,  117. 

(f )  5  BMTan,  410. 
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Bollfl^  in  Tlie  Matter  of  Whitcombej{a)  to  direct  a  taxation,  has 
been  refened  to,  as  throwing  some  doubt  on  this  jurisdiction ;  but 
the  facts  of  that  case  were  very  pecuUar,  to  which  the  expre»- 
sions  used  by  the  Master  of  the  Rolls  must  be  considered  as  re- 
ferring, and  cannot  be  put  in  competition  with  the  authorities  I 
have  before  referred  to. 

If  then  the  petitioner  was  in  a  position  to  entide  him  to  make 
the  application,  and  if  the  connection  between  the  parties  was 
merely  that  of  solicitor  and  cUent,  and  the  account  between  th«n 
was  merely  that  of  costs,  and  if  the  payment  and  settlement  of 
such  account  did  not  exclude  the  summary  jurisdiction  of  the 
court,  the  only  remaining  questi(«  will  be,  whether  there  were 
special  circumstances  to  authorize  the  exercise  of  such  jurisdic- 
ti(Hi. 

It  is  not  a  case  in  which  the  proof  of  errors  can  be  required, 
one  of  the  complaints  being  that  the  client  has  never  had  any 
account  rendered,  and  is  therefore  ignorant  of  what  it  consists ; 
but  it  is  a  case  of  pressure  and  of  undue  advantage  taken  of  the 
exigencies  of  the  client's  position  by  the  soUcitor,  and  of  abuse  of 
the  power  he  had  acquired.  Of  such  pressure  and  impro- 
per 'dealing,  the  letter  of  18th  of  November  1846,  and  the  [*677] 
language  of  the  receipts,  leave  but  Itttle  wanting  to  com- 
{dete  the  proof.  They  prove  threats  of  the  solicitors  to  act  adverse- 
ly to  the  wishes  and  policy  of  the  clients,  and  a  denial  of  the  clients^ 
light  to  dismiss  them,  and  withholding  papers  belonging  to  them ; 
and  a  stipulation  that  a  sum  of  28,000^.  for  costs  should  be  paid 
amongst  the  several  soUcitors,  of  which  Stephen  and  Hutchinson 
were  to  have  18,0002.,  as  the  condition  of  the  solicitors  abstaiur 
ing  from  acdng  upon  such  assumed  rights,  and  carrying  such 
threats  into  operation ;  and  the  evidence  proves  that  at  the  time 
of  payment,  and  as  the  reason  for  making  it,  the  circumstances 
of  the  company  were  such  as  to  require  the  immediate  possession 
and  use  of  the  documents,  which  could  only  be  obtained  by  sub- 
mitting to  the  terms  imposed.  The  agreement  stipulates,  in  the 
strongest  terms,  that  the  transaction  should  be  a  final  and  com- 
plete settlement  of  all  matters  in  di&renee ;  but  if  the  case  be 


(«)  8  BeMM,  140. 
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one  within  the  jurisdiction  of  the  court,  that  jurisdiction  will  not 
be  ousted  by  the  terms  the  solicitors  have  compelled  their  clients 
to  adopt  The  agreement  for  settlement  provides,  that  bills  of 
costs  shall  be  delivered  with  all  practicable  speed  ;  but,  after  the 
lapse  of  two  years,  no  such  bills  have  been  delivered. 

The  first  thing  will  be  to  compel  ttie  delivery  of  the  bills ;  till 
which  tune  the  client  cannot  know  the  extent  of  the  case  he 
may  have  against  the  solicitors.  I  propose  to  made  the  nsual 
order,  where  no  bill  of  costs  has  been  delivered. 


[*578]  *HoDGKiNSON  V.  Barrow. 

1847 :  Jnly  11.    1848 :  Jan.  28. 

Inftanoe  of  a  cowtnictiye  djaposition  of  residae. 

The  question  in  this  appeal  was,  whether  the  directions  con- 
tained in  two  codicils  to  the  testator's  will  amounted  to  a  dispo- 
sition of  the  residue  of  his  real  and  personal  estate ;  or  whether 
as  to  such  residue,  there  was  an  intestacy.  The  Vice-chancel- 
lor of  England  was  of  the  latter  opinion,  and  had  so  decided. 

The  material  substance  of  the  documents  and  the  other  cir- 
cumstances of  the  case  are,  for  the  purpose  of  tfiis  report,  suffi- 
ciently stated  in  the  Lord  Chancellor's  judgment 

The  Lord  Chancellor. — By  the  original  decree  the  will 
and  two  codicils  of  Geoi^e  Hodgkinson  were  established,  and 
the  trusts  thereof  ordered  to  be  performed  and  carried  into  exe- 
cution, and  various  inquiries  were  directed. 

By  the  order  on  further  directions  of  January  1847,  it  was 
declared  that  the  said  George  Hodgkinson  died  intestate  as  to 
the  reversion  of  his  real  estate  and  as  to  his  personal  estate  not 
specifically  bequeathed,  after  the  life-interests  therein  respectively 
given  by  his  will  to  his  widow  the  late  Frances  Hodgkinson ; 
and  directs  that  the  surplus,  if  any,  of  the  personal  estate  should 
be  divided  according  to  the  Statute  of  Distributions. 
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The  question  is,  whether  this  declaration  as  to  the  in- 
testacy be  correct,  or  whether  the  will  and  codicils  do  *not    [*679] 
dispose  of  and  direct  the  distribution  of  the  corpus  of  the 
testator's  property. 

The  testator  was  twice  married ;  first,  to  Ann,  by  whom  he 
had  children,  the  plaintiffs  George  and  Mary  Ann,  who  married 
Jackson,  the  father  and  mother  of  the  defendant,  William  Jack- 
son ;  and,  secondly,  he  married  Frances,  by  whom  he  had  the 
defendant  Frances  Maria. 

Upon  his  first  marriage  the  testator  executed  a  bond  to  secure 
£1500  for  the  issue  of  the  marriage  ;  which,  partly  by  himself, 
and  partly  after  his  death,  has  been  paid.  On  his  second  mar- 
riage a  settlement  was  executed,  by  which  the  father  of  Frances, 
the  wife,  settled  £3000  for  the  benefit  of  the  husband,  wife,  and 
children;  and  the  testator  covenanted  by  settlement  or  will  to 
secure  all  the  real  and  personal  estate  he  should  have  at  the 
time  of  his  death,  for  the  benefit  of  Frances,  the  intended  wife, 
for  life,  not  extending  to  any  provision  for  the  children. 

By  his  will,  the  testator,  after  referring  to  this  settlement  and 
bond,  appointed  his  trustees  to  see  to  the  fulfilment  of  the  bond ; 
and  he  directed  them  to  stand  possessed  of  all  his  lands,  to  hold 
to  them  their  heirs  and  assigns  forever,  in  trust  for  the  purpose 
of  the  settlement,  and  for  no  other  intent  or  purpose  whatsoever. 
And  he  directed  his  trustees  to  stand  possessed  of  his  personal 
estate  for  the  uses  in  such  settlement,  and  no  other  save  some 
small  legacies,  which  he  specified  ;  and  he  appointed  such  trus- 
tees and  his  wife  executors. 

The  real  and  personal  estate  being  thus  given  for  the  purposes 
of  the  settlement,  and  that  settlement  being  confined  to  the 
life  estate  of  the  wife,  it  is  obvious  that  ^there  would    [*680] 
have  been  an  intestacy  subject  to  such  life  intexest    The 
question  therefore  depends  upon  the  codicils. 

When  the  testator  made  his  codicils,  he  must  have  been 
aware  that,  although  he  had  disposed  of  the  beneficial  inte- 
rest in  his  real  and  personal  estate  only  during  the  Ufe  of  his 
wife,  yet  that  under  his  will  the  whole  legal  estate  and  interest 
in  both  would  be  vested  in  his  trustees  and  executors :  and  from 
the  concluding  sentence  of  his  will  it  appears  that  he  had  con* 
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templated  some  further  disposition  of  such  beneficial  interest,  at 
least  as  to  the  personalty ;  for,  after  appointing  the  executors, 
he  adds,  <<fully  confiding  in  them  to  fulfil  to  the  utmost  of  their 
power  any  memorandum  I  may  leave  or  attach  to  this  paper, 
written  verbally  or  in  writing,  signed  or  not  signed  by  my 
hand." 

Under  these  circumstances  the  testator  made  his  first  codicil, 
and  after  reciting  that,  upon  his  marriage  with  his  wife  Frances, 
a  provision  was  made  in  the  settlement  for  the  issue  (which  must 
alhide  to  the  £3000  settled  by  the  father  of  Frances)  proceeds 
thus :  <'  Now  my  request  is,  and  I  do  direct,  that,  whatever  sum 
or  sums  of  money  may  arise  and  come  to  the  child  or  children 
of  that  marriage,  or  the  children  of  my  former  marriage,  with 
the  exception  of  such  sums  as  may  come  in  right  of  their  re- 
spective mothers,  that  my  said  trustees  will  take  the  whole  of 
my  real  and  personal  property  into  their  consideration,  and  have 
an  estimate  made  by  such  discreet  person  as  they  may  fix  upon ; 
and  my  will  is,  to  divide  to  every  child  its  due  share  and  pro- 
portion ;  also  taking  first  into  their  consideration  such  monies  as 
the  child  or  children  shall  have  received  during  my  life  towards 
their  advancement  in  the  world,  either  upon  their  mar- 
[•681]  riage  or  in  any  other  respect ;  and,  'provided  it  be  my 
son's  wish,  and  my  dear  wife  is  consentive,  to  purchase 
or  otherwise  to  rent  the  house  I  dwell  in,  that  the  said  trustees 
do  in  that  case  cause  a  proper  and  reasonable  value  or  rent  to 
be  made  thereupon,  and  to  make  her  the  first  olBTer  before  any 
other  person  whatever." 

Upon  the  codicil  the  question  is,  whether  the  testator  intended 
to  dispose  of  the  reversionary  interest  in  his  real  estate,  and  of 
his  personal  estate  after  the  life  interest  before  given,  or  whether, 
as  the  decree  declares,  he  died  intestate  as  to  such  reversionary 
interest  and  personal  estate.  The  first  observation  that  occurs 
is,  that  if  this  be  the  right  construction,  the  codicil  was  wholly 
inoperative.  If  the  children  took  nothing  beyond  what  the  set- 
tlement gave  them,  the  direction,  as  to  their  bringing  their  por- 
tions and  advancements  into  hotchpot,  would  be  inoperative : 
and,  as  the  mother  tenant  for  life  under  the  settlement,  and  the 
son  entitled  to  the  reversion  of  the  house  as  heir,  might  have 
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diapoeed  of  it  as  they  might  have  agreed,  the  authority  given  as 
lo  the*house  would  have  been  equally  UM^iative  ^  whereas,  if 
he  intended  to  dispose  of  his  reversionary  interest  in  his  real 
and  personal  estate,  both  directioBs  were  operative  and  import- 
ant ;  hot  still  such  intention  must  be  manifested  by  sufficient 
expressions,  and  I  think  there  is  quite  sufficient  for  that  pur- 
pose. 

He  directe  his  trustees  to  take  the  whole  of  his  real  and  per- 
sonal pr^eity  into  their  consideration,  and  to  have  an  estimate^ 
tnade :  ^  and  my  will  is  to  divide  to  every  child  its  due  shaie 
and  proportion."  To  divide  what  ?  his  real  and  personal  pro- 
perty. ^  Its  due  share  and  proportion"  of  what  ?  his  real  and 
personal  property^  But  howis  thedue  diaie  and  propor- 
tion of  *each  child  to  be  ascertained  ?  By  reference  to  and  [*S82] 
taking  into  account  what  each  child  might  have  re- 
ceived under  the  settlement  (except  what  might  have  come  to 
Aem  in  right  of  theiv  respective  mothers,)  or  by  way  of  advance- 
ment from  himselfi  As  to  sums  so  to  be  taken  into  the  account, 
the  childrsn  would  have  been  absolutely  entitled ;  they  must, 
therefore,  have  been  considered  as  entitled  in  the  same  iegtee  to 
(be  diaies  from  which  such  sums  were  to  be  deducted.  So  the 
provision  as  to  the  house  can  only  be  understood  as  an  exception 
from  the  directikm  to  divide  the  whole  of  his  real  and  personal 
property.  The  same  observation  applies  to  the  direction  in  the 
second  codicil  as  to  tfie  tenement  which  he  provided  for  his 
daughters ;  but  with  this  addition,  that  he  adds  that  his  daugh- 
ters were  to  pay  such  consideration  for  it  as  his  trustees  should 
think  right  and  proper  on  the  geneml  distribution  of  all  his 
affairs;  tfiat  is,  that  the  value  of  such  tMieraent  should  be  con- 
sidered as  so  much  received  by  his  daughters  on  account  of  thenr 
shares  of  his  real  and  personal  estates. 

I  find,  therefore,  a  manifest  intention  to  disfiose  of  the  revsr- 
simiary  interest  in  the  real  and  personal  estates  indicated  by 
sufficient  words  and  expressions.  I  must,  therrfore,  reverse  the 
decree,  and  declare  that  the  residue  of  the  testator's  real  and  per* 
flonal  estate  was  disposed  o£ 
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[*683]  •White  v.  Bbiggs. 

1847  J  Nor.  15.    1848 :  Jaanuy  29. 

CoDgtnictioa  of  the  wonk  "  htin,**  and  "  £untty»"  ai  i^iplicalile  to  diiporitioBB  of  raal 
and  persona]  estate  respectively. 

A  testator  directed  that  upon  the  death  of  his  wife^  to  whom  he  gave  a  life  interest  in 
all  his  property,  both  real  and  personal,  his  nephew,  whom  he  named,  shonld  be 
heir  to  all  hk  property  not  otherwise  disposed  of ;  but  added,  that,  as  he  had  had 
little  interoouise  with  his  nephew,  and  was  apprehensire  that  his  habits  migfat  rfr. 
quire  some  control,  whatever  portion  of  the  property  might  be  possessed  by  him 
was  to  be  secured  by  the  executors  for  the  benefit  of  his  family.  Held  that  the  real 
estate  was  to  be  settled  on  the  nephew  for  life,  with  remainder  to  his  sons  succes- 
sively m  tail  male,  with  remainder  to  his  daugfaten  as  tenants  in  common  in  fee : 
and  the  personal  estate  upon  the  nephew  for  life»  with  remainder  to  all  hisdiildran 
as  joint  tenants,  with  a  proviso  that  in  the  event  of  all  the  children  dying  ondar 
twenty-one,  and,  daoghteri,  unmarried,  or,  if  sons,  without  issue,  the  peisonalty 
should  be  held  in  trust  for  the  nephew  absolutely. 

John  White,  by  his  will  dated  the  7th  of  September  1836, 
after  appointing  executors,  devised  as  follows : — ^^  I  give  (and 
under  this  word  I  mean  to  include  all  lawful  definitions  with  re- 
gard to  the  disposal  of  property,)  to  my  dear  wife,  if  she  survives 
me,  the  full  and  entire  use,  for  her  life,  <^  all  my  property  of 
every  description,  both  real  and  personal.  After  the  death  of 
my  wife,  my  nephew  Charles  Herbert  White  of  the  Bei^l 
Cavelry,  son  of  my  deceased  brother  Charles  White,  to  be  c(hi- 
sidered  heir  to  all  my  property  not  otherwise  disposed  of ;  bat 
having  had  little  intercourse  with  him,  and  being  apprehensive 
that  his  habits  require  some  control,  I  direct  that  whatever  por- 
tion of  my  property  may  hereafter  be  possessed  by  him,  diall  be 
secured  by  my  executors  for  the  benefit  of  his  family.  My 
whole  estate,  I  repeat,  is  to  be  possessed  and  enjoyed  by  my 
wife  during  her  natural  life.  My  plate,  books,  pictures,  prints, 
coins,  and  curiosities  of  every  kind,  with  the  furniture,  are  to  be 
held  as  appendages  to  my  house ;  but  consumable  articles,  viz. 
— ^linen,  china,  liquors,  carriages,  horses,  and  the  like,  are  al- 
lotted entirely  to  my  wife's  use,  and  together  with  her  jewels, 

trinkets,  and  ornaments  may  be  finally  appropriated  as 
['684]    she  pleases,  with  the  sum  of  40002.  in  *money."    [And 

after  some  directions  as  to  the  4000L,  and  other  pecuni- 
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arjr  legacies,  the  will  proceeded  thus :] — "  After  the  decease  ci 
my  dear  wife,  my  real  property,  consistiDg  of  a  house  with  ap- 
pendages as  before  stated,  and  the  garden  in  Doncaster,  the  field 
of  four  acres  which  I  purchased  of  Mr.  Broadhead,  and  the  close 
of  seven  and  a  half  acres  which  I  purchased  of  Mrs.  Childers,  I 
leave  to  my  nephew  before  mentioned,  and  his  heirs  and  fam- 
ily. My  object  in  purchasing  the  first  field  was  to  guard  against 
the  erection  of  houses,  which  would  have  incommoded  my  own 
residence.  I  leave  my  heirs  to  use  their  own  discretion  regard- 
ing it  My  object  in  purchasing  Mr&  Childers'  field  was  to  efiect 
an  exchange  with  Mr.  Copley  for  a  small  field  adjoining  my 
garden.  Mr,  Copley  was  an  assenting  party  to  this  purchase ; 
but  the  negociation  between  us  was  impeded,  and  his  own 
power  int^ered  with,  by  an  increase  in  his  family."  [Then, 
after  some  directions  as  to  the  testator's  funeral,  and  other  mat- 
ters not  material  to  be  stated,  the  will  concluded  thus :] — "  My 
nei^ew  will  further  have  the  benefit  of  my  personal  property 
variously  situated,  and  his  heirs  and  family  after  him.  I  shsdl 
annex  a  schedule  of  these ;  but  again  urge  upon  my  executors 
to  consider  it  an  indispensable  obUgation  to  secure  my  estate  in 
the  nature  of  a  trusteeship  for  the  parties  who  may  be  interested 
hereafter." 

The  testator  left  his  widow  and  his  nephew  Charles  U.  White, 
who  was  also  his  heir-at-law,  surviving  him.  And  at  the  time 
when  the  question  in  this  appeal  arose,  the  nephew  had  <xie  son 
and  several  daughters,  all  of  whom  were  parties  to  the  suit, 
which  was  instituted  for  the  administration  of  the  testator's  es- 
tate and  the  execution  of  the  trusts  of  his  will. 

*Upon.the  hearing  of  the  cause  for  further  directions,  [*685] 
before  the  yice-Chancellor  of  England,  it  was,  amongst 
other  things,  declared,  that,  according  to  the  true  construction  of 
the  will,  a  valid  trust  was  created  for  the  purpose  of  having  a 
aettkmMit  made  of  the  real  estate  and  the  residuary  personal  es- 
tate of  the  testat(»r,  for  the  benefit  of  the  defendant  Charles  H. 
White  and  his  £sunily,  subject  to  the  life  interest  of  the  widow 
therein ;  and  it  was  referred  to  the  Master  to  approve  of  a  set- 
tlement accordingly. 
.   The  Master  having  accordingly  approved  of  a  settlement,  sev- 
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wal  partiefl  fied  escepticns  la  hit  lepoil ;  on  (be  hearing  of 
whidi,  and  of  the  cause  for  farther  directions,  the  exoqpCi^ns 
weie  oyenrnled ;  but  it  was  declared,  that,  acceiding  tx>  the  doe 
construction  of  the  wiH^  the  real  estate  of  Ihe  testator  eogfat  Up 
be  vested  in  tiustees  to  the  use  cS  the  Isstfttcn's  widow  and  her 
assigns  for  her  Mfe^  without  impeachment  of  waste^witbremauv 
der  in  trust  for  Charles  H.  White  for  lifo,  without  impeachmenl 
of  waste,  with  remainder  in  trust  for  al)  and  every  the  children 
and  dxM  of  the  said  Charles  H.  White,  bom  or  tsr  be  bom  ae 
joint  tenants  in  fee }  and  that  i^r  flie  decease  of  the  widow 
the  residuary  personal  estate  of  the  testator,  except  the  heirlooms, 
ought  to  be  tran^ned  by  the  executors  and  vested  in  trustee^ 
upon  trust  for  Cfaaries  H.  White,  for  life,  and  after  his  decease, 
in  trust  fcNT  the  child  or  chiUben  of  the  said  Charles  H.  White 
bom  and  to  be  bom  as  joint  tenants  absolutdy :  halt  the  trusts, 
both  of  the  real  and  personal  estate,  were  ta  be  snbject  to  this 
preiriso,  that,  if  no  child  of  Charles  H.  White  should  be  living 
at  his  death,  the  trustees  should  stuid  seised  of  the  real  estates 
in  trust  for  Charles  H.  White,  his  heirs  and  assigns,  and  should 
stand  possessed  of  the  personal  estate  at  trust  for  Chavles  H. 
White,  hiff  executors,  sdxniirfstratois,  and  assigns.  And 
[*586]  it  was  ^referred  back  to  the  Master  to  review  hie  report, 
and  to  alter  the  settlement,  having  regard  to  tfiai  declar- 
atfon. 

Two  appeals  were  presented  against  that  order— ^»ie  by  the 
son  of  Charles  H.  White,  against  so  much  of  the  declaration  as 
related  to  the  real  estate ;  and  <fae  other  by  tfieyoiaiger  children, 
as  to  the  proviso  which  made  the  interest  of  ail  die  childrsn 
depend  upon  die  contingency  of  one  of  tbem  surviving  the 
father. 

On  the  hearing  of  the  appeals^ 

Mr.  CampbeU,  for  the  son  contended,  that  the  setdement  of 
the  real  estate  ought  to  have  been  on  Charles  H.  White  for  life, 
remainder  to  his  first  and  other  sons  in  tail  male,  remainder  to 
his  daughters  in  tail  general,  with  remainder  to  Chaiies  H.  White 
in  fee.  He  observed  that  there  were  separate  directions  as  to 
the  settlement  ci  the  real  and  personal  estate  respeetiveiy,  and 
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tiliBd  Chapnuais  ea8€{a)  Counden  v.  Clarkej{h)  Wright  v.  At- 
Aynt.(e) 

Mr.  Walker^  for  the  daughteis  of  ChBiles  H.  White  observed, 
that  Wright  v.  Atkyns  was  no  authority  as  Sir  W.  Orantfs  d^- 
eisioii  had  been  reversed  by  the  House  of  Lords  \{d)  and  he 
insisted  that,  in  this  case,  there  were  not  separate  directions' 
as  to  the  seitinnent  of  the  real  and  personal  estates;  for  that, 
taidng  the  wh<4e  will  together,  there  was  a  clear  intention 
that  they  should  both  be  dealt  with  in  the  same  way  ^  and  he 
dted  Bamea  r.  Paieh,{e)  BlackweU  r.  Bull,{g)  Wood»  v. 
IFmb,(A)  Pifid  ▼.  Pyfd,{i)  Owytmev.  Muddock.{k) 

'lir.  Campbell,  in  reply,  observed,  that  in  Barnes  v.    [*68T] 
Patch  the  record  was  not  so  framed  as  to  bring  the  eon- 
fficting  interests  into,  opposition  to  each  other,  and  thersfen  that 
Hob  decision  was  of  no  value  as  an  authority. 

Jim.  99IA. — Tnn  Ixad  CHAnaBLLoa. — ^In  this  case  there 
are  two  points  which  I  have  to  consider ;  first,  wheth^,  a«  to 
die  real  estate,  the  Yice-ChaneeUor  was  right  in  declaring  that 
after  the  death  of  the  father  it  was  divisible  amongst  all  the 
children,  or  whether  it  did  not,  in  that  event,  bdong  to  the  el- 
dest son;  and,  second,  as  to  both  real  and  personal  estate, 
whether  the  deelaration  was  correct  in  making  the  interest  oC 
the  children  depend  upon  their  surviving  their  fatha*. 

As  to  the  first,  I  consider  it  as  settled  that  a  gift  to  A.  for  lifii^ 
with  remainder  to  his  family  would  be  a  gift  of  it  to  the  heir 
after  his  death.  Chapmanfe  caae,(/)  Ceunden  v.  Clark0f(m) 
Wright  V.  Athjfn9j(n)  Doe  v.  SmUh^o)  This  construction  was 
probably  adopted  upon  the  ground  that  the  expression  implied 
an  intention  that,  after  the  particular  estate,  the  property  should 
go  and  descend  according  to  the  rule  of  law ;  but  whether  this 
be  80  or  not  with  respect  to  other  cases,  it  appears  to  me  to  be 

(i)D]Fli^333.     WH0U99.         (e)17yM.S5»,  («  Tnm  4t  Roi.  14a 

(e)  8  Yea.  604.      f^)  1  Keen,  176.  (A)  1  Myl.  4d  Cr.  401.    (t)  1  Vm.  336. 
(I;)  14  Vat.  488.    (0  Dyer,  333-       (iii)Hob.99.  (n)  6.  Cooper,  199. 

(•)  5  M.  &  SeL  196. 
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clear  that  such  was  the  sense  in  which  the  testator  in  this  caae 
used  the  expression.  He  first  uses  expressions  which  unex- 
plained, would  have  given  the  fee  to  his  nephew ;  afterwaids, 
however,  he  restricts  the  gift,  but  not  for  the  purpose  of 
[*688J  diminishing  its  value  or  amount  beyond  what  was  *ne- 
cessary  to  guard  against  the  supposed  improvidence  of 
the  nephew,  and  to  secure  the  property  to  his  family ;  and  in 
these  subsequent  directions  he  twice  uses  the  tenns  "  heirs^  or 
^'  family^  of  the  nephew.  He  has  in  effect  said  that  the  nephew 
shall  have  the  whole  interest,  but  without  the  power  of  disinher- 
iting his  heirs ;  which  can  only  be  effected  by  making  him  ten- 
ant for  life.  The  Vice-chancellor  relies  upon  the  meaning  ijf 
the  word  ''  family"  as  applied  to  Mr.  Copley.  The  word  family 
is  flexible,  and  capable  of  different  meanings.  It  is  in  this  will 
used  in  two  different  senses ;  and,  as  we  have  the  meaning  ex- 
plained by  passages  applicable  to  the  sapie  suligect  matter  as 
that  upon  which  the  question  arises,  it  is,  I  think,  more  correct 
to  adopt  such  explanation,  and  not  to  resort  to  another  passage 
in  which  indeed  the  same  word  is  to  be  found,  but  applicable  to 
a  subject  totally  distinct ;  the  one  relating  to  the  succession  to 
the  property,  the  other  to  the  number  of  another  person's  child- 
ren. Such  appears  to  have  been  the  Vice-Chancellor's  first  im- 
pression, as  appears  from  the  report.(a)  I  cannot,  therefore, 
adopt  the  construction  which  gives  the  freehold  estate  to  all  the 
children  of  the  nephew  as  joint  tenants  in  fee ;  but  following  up 
the  rule  of  construction  I  have  adopted — ^namely,  that  the  testa- 
tor's object  was  that  the  succession  to  his  property  should  be  se- 
sured  as  far  as  possible  in  the  course  prescribed  by  law — and 
finding  that  he  has  directed  his  trustees  to  secure  it  for  the  ben- 
efit of  the  family,  and  afterwards  '<  in  the  nature  of  trusteeship 
for  the  parties  who  may  be  interested  hereafter,"  I  must  adopt 
the  construction  approved  by  the  Vice-Chancellor  in  page  20  of 
the  report,  where  he  says  that  the  testator  intended  the  nephew 
and  the  child  or  children  of  his  nephew  to  take,  not  ool- 
[*689]  lectively,  but  in  succession :  *and  I  must  therefore  ap- 
prove and  confirm  the  report  of  the  Master,  who^  as  I 

(«)  See  15  Sim.  p.  9a 
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understand  it  (for  I  have  not  been  furnished  with  the  report)  had 
popofled  that  the  property  should  be  settled,  after  the  decease 
of  Charles  Herbert  White,  upon  his  sons  successively  in  tail  male, 
with  remainder  to  all  his  daughters  as  tenants  in  common  in  fee. 

As  to  the  personal  estate,  I  think  the  same  principle  applicable 
to  the  words  <'  heir^  or  "  family"  as  I  have  applied  with  respect 
to  the  real  estate,  as  describing  those  of  his  family  who  would 
take  by  operation  of  law,  if  the  father  should  not  exercise  the  or- 
dinary power  of  disposition  which  the  testator  deprived  him  of; 
according  to  which  principle,  all  the  children  would  take  equal- 
ly, and,  for  the  purpose  of  securing  the  largest  benefit  to  that 
class,  would  take  as  joint  tenants :  and  so  far  I  think  the  decree 
light ;  but  1  cannot  see  the  propriety  or  justice  of  the  proviso  in- 
troduced as  to  the  personal  as  well  as  to  the  freehold  estates,  that 
upon  the  death  of  all  the  children  before  Charles  Herbert  White 
the  whole  was  to  revert  to  him.  If  the  testator  had  himself  given 
no  directions  upon  this  point,  the  court  would  most  reluctant- 
ly, if  there  had  been  any  ambiguity,  have  adopted  a  construction 
80  unfavorable  to  the  children,  under  which  they  might  all  have 
married,  and  had  families  themselves,  and  yet  have  been  depriv- 
ed of  the  provision  under  the  will  by  themselves  dying  in  the 
lifetime  of  the  tenant  for  life.  But  in  this  case  the  testator  has 
expressed  a  wish  that  the  property  should  be  secured  for  the  fam- 
ily. And  is  this  the  best  provision  for  that  purpose  ?  or  is  it  not 
rather  giving  to  the  nephew  a  power,  in  a  certain  event,  over  the 
property  to  the  prejudice  of  the  family,  who,  though  by  death 
prevented  from  enjoying  it  themselves,  may  have  objects 
to  effect,  and  duties  to  perform,  for  which  *the  title  to  [*590] 
this  property,  though  subject  to  the  life  estate  of  the 
nephew,  may  be  most  essential  ?  The  only  proviso  which  I 
think  it  reasonable  to  introduce,  if  the  state  of  the  family  makes 
that  important,  is,  as  suggested  by  the  exception  of  the  younger 
children,  that  the  personal  estate  should  be  held  in  trust  for 
Charles  Herbert  White  upon  the  death  of  all  the  children  under 
twenty-one,  and,  in  the  case  of  daughters,  unmarried,  and,  in  the 
case  of  sons,  without  lawful  issue.  The  joint  tenancy  sufficient- 
ly provides  for  the  survivorship  between  the  children. 

I  am  aware  that  in  considering  the  word  "  family^  as  desig- 
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natiag  heir  to  real  estate,  and  next  of  Ida  aa  to  pefsonal,  I  am  aol 
adopting  an  opinion  attributed  to  Lord  Eld<»i  by  Sir  Ge(»ge 
Cooper^  in  Wrig/U  v.  A£kina.{a)  The  object  is  to  discover  and 
cairy  into  effect  the  testator's  intention ;  and  for  that  puipose,  upon 
the  principle  I  have  before  explained,  the  word  "jGAmily,"  par- 
ticularly when  explained  by  the  word  "  heir,"  is,  I  think,  as  in- 
dicative of  next  of  kin  in  cases  of  personalty,  as  it  is  of  heir-«t- 
law  in  cases  of  real  estate ;  and  many  decisions  have  given  ef- 
fect to  such  construction.  Why  then  is  not  that  rule  to  prevail 
in  this  case  7  I  think  the  rule  right  in  {nrinciple ;  and  in  carry- 
ing into  effect  the  testat(»'s  intentions  I  am  therefore  bound  to 
follow  it,  and  disclaim  any  right  or  intention  of  regulating  my 
decision  by  any  supposed  balance  of  fEiimess,  with  reference  to 
other  decisions,  between  the  claims  of  real  and  personal  reprosen* 
tatives, — a  ground  of  dedsion  attributed  to  Lotd  Eldon  in  the 
case  referred  to^  but  which  I  am  satisfied  he  never  acted  upon ; 
and  any  expression  from  which  such  a  doctrine  may  have  been 
assumed,  could  not  have  been  seriously  used  by 


[•691]  •PoBD  V.  Wastbll. 

1847 ;  July  17. 

Tho  onrolmont  of  an  order  tbaolnto  of  foreclomm  doef  not,  any  more  than  an  en- 
rolment of  the  decree  of  tbredorare,  preehide  the  oooit  from  agahi  enlaiging  the 
time  in  a  proper  ease  and  npdii  the  laoal  iermii 


The  defendant  in  this  suit  was  entitled  under  her  father's  will 
to  a  share  of  his  real  estate,  subject  to  the  payment  of  his  debts ; 
and  the  plaintiff  had  acted  as  her  solicitor  in  a  suit  for  the  ad- 
ministration of  the  testator's  estate :  but,  the  defendant  having 
changed  her  solicitor  in  the  progress  of  the  cause,  he  l»ou^t  an 
action  against  her  for  the  amount  of  his  bill  of  costs,  and,  hav- 
ing recovered  judgment,  he  instituted  this  suit  as  a  judgment- 

(«)  6.  Coop,  198. 
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for  a  sale  under  the  1  d&  2  Yict.  c.  110  of  the  defendant's 
Aare  of  her  father's  real  estate.  At  the  hearing  of  that  suit,  a 
decree  was  made  for  foreclosure,  the  defendant  preferring  that  to 
a  sale  ^  and,  after  several  enlargements  of  the  time  for  pa3rment 
of  the  principal,  interest,  and  costs,  the  plaintiff  ultimately  ob- 
tained an  order  absolute  of  foreclosure,  which  order  was  in  due 
course  enrolled ;  after  which  the  defendant  applied  to  open  the 
foreclosure,  and  for  a  further  enlargement  of  the  time. 

Vice-chancellor  Wigram,  before  whom  the  motion  was  made, 
originally  declined  to  make  the  order,  suggesting,  that  as  the  va- 
cating of  an  enrolment  was  in  question,  the  application  had  be^ 
ter  be  made  to  the  Lord  Chancellor. 

A  motion  was  accordingly  now  made  before  his  Lordship  for 
an  enlai^ement  of  the  time,  and,  if  necessary,  that  the  enrolment 
might  be  vacated. 

*It  was  not  disputed  that  the  defendant's  interest  in  the  [*592] 
estates  was  worth  three  or  four  times  the  amount  of  the 
debt,  and,  upon  that  and  other  circumstances  of  hardship  in  the 
case,  the  Lord  Chancellor  at  an  early  stage  of  the  argument  in- 
timated his  opinion,  that,  but  for  the  enrolment,  he  should  be 
bound  by  the  authorities  to  grant  the  application.  The  argument 
was  therefore  confined  to  the  effect  of  the  enrolment 

On  that  point,  Mr.  Wood  and  Mr.  Ooodeve  cited  Coker  v.  Bech 
vii(a)  and  Ismocrd  v.  Claypool,{b)  both  in  the  time  of  Charles  the 
Second,  in  which  it  was  treated  as  a  common  practice  to  open 
decrees  of  foreclosure,  notwithstanding  enrolment ;  also,  Kemp 
V.  Sqtiire,(c)  in  which  a  decree,  obtained  by  default,  was  opened 
by  Lord  Hardwicke  after  enrolment  Benson  v.  Vemon,{d)  in 
which  the  same  thing  was  done  by  the  House  of  Lords,  and 
Crompton  v.  Lord  Effingham,{e)  in  which  the  time  was  enlarg- 
ed, notwithstanding  the  order  absolute  for  foreclosure  had,  as  in 
this  case,  been  enrolled.  They  admitted  that  enrolment  preclu- 
ded this  court  from  rehearing  any  cause  upon  the  merits ;  but 
they  contended  that  an  order  of  foreclosure  absolute  was  not  to 

(a)  I  Rep.  Ok  184.  (h)  Jh.  139.  (e)  1  Vm.  905,  and  1  JMok.  13L 

(d)  S  Br.  P.  a  Wb  (e)  9  Sini.  311  n. 
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be  considered  as  an  adjudication  upon  the  merits,  othendse  the 
court  would  not  on  motion  open  such  an  order  for  the  purpose  of 
enlarging  the  time,  even  where  it  had  not  been  ^irolled ;  and  yet 
in  that  case  it  was  a  common  practice. 

The  Lord  Chancellor. — ^The  cases  in  which  the 
*[693]  decree  has  been  enrolled  do  *not  help  you.  The  meaning 
of  a  decree  in  a  foreclosure  suit  is  merely  that,  in  a  certain 
event, — ^viz.  non-payment  of  money  within  a  time  to  be  fixed  by 
the  Master, — ^the  court  toiU  foreclose.  It  is  the  subsequent  order 
on  default  of  payment  which  creates  the  foreclosure,  and  it  is 
that  order  which  is  here  enrolled.  Orompton  y.  Lord  Efing-- 
ham  seems  to  be  the  only  case  in  which  the  time  has  been  en- 
larged after  enrolment  of  the  order  absolute :  but  in  that  case 
there  was  another  ground  for  opening  the  foreclosure,  as  the  or- 
der absolute  appears  to  have  been  made  during  an  abatement  of 
the  suit.  As  to  the  older  cases,  I  attach  little  weight  to  them : 
they  are  so  loose.  One  of  them,  the  report  of  which  is  in  four 
lines,  contains,  no  doubt,  the  whole  proposition  for  which  you 
contend :  but  I  cannot  act  upon  that. 

Mr.  Romillff  and  Mr.  RandaUj  controj  cited  Pidcett  v.  Log- 
gon,{a)  and  Nanny  v.  Edwardsyib)  and  contended  that  the  order 
absolute  gave  the  mortgagee  an  eetaie,  which,  after  the  order 
was  enrolled,  could  only  be  devested,  if  at  all,  in  the  House  of 
Lords. 

Mr.  Wood  having  replied,  the  motion  stood  over  for  the  Reg- 
istrar to  search  for  authorities. 

On  its  being  mentioned  again,  after  a  icmg  interval,  no  further 
authorities  were  produced,  but 

The  Lord  Chancellor  said, — I  think  that,  notwithstanding 
the  enrolment  of  the  order,  the  time  may  be  enlarged.  It  is  clear 
that  an  enrolment  of  the  decree  of  foreclosure  does  not  prevent  it, 

(«)  5  Vm.  709.  (ft)  4  IUm.  1S4. 
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and  the  only  question  is,  whether  the  ciienmstance  that 
here  the  order  making  *the  foreclosme  absolute  has  been  *[594] 
enrolled,  makes  a  difference,  it  being  clear,  that  where 
theie  has  been  no  enrolment,  an  order  enlarging  the  time  does 
not  touch  the  deciee  of  foreclosure.  His  Lordship  then  adverted 
biiefly  to  the  great  hardship  of  the  case,  and  the  result  was,  that 
the  time  was  enlarged  oa  the  usual  terms,  and  mtiumi  vacating 
Ae^uolment 


Nightingale  v.  Gtoulboitrn. 

1846;Jaiiiiai7. 

It  ■  no  eriterion  of  tlie  inralidtty  of  a  charity  bequest  that  it  is  not  oapaUe  of  being 
admmisteied  in  this  court ;  for  that  m  the  case  in  every  charity  gift  which  »  admm- 
isteied  by  the  sign  manual ;  but  it  ts  a  criterion  where  the  question  is  whether  the 
gift  be  charitable  or  noC 

A  bequest  of  residue  «to  the  Queen's  C3ianeel]or  of  the  Exchequer  for  the  time  be- 
ing, and  to  be  by  him  appropriated  to  the  benefit  and  advantage  of  my  beloved 
country  Cheat  Britain,"  held  to  be  a  good  charity  bequest 

And,  temble,  that  the  selection  of  a  particular  officer  of  the  government  as  trustee 
marks  the  mode  of  q;iplicatiQn  ssffioienfly  to  preclude  the  ezerdse  of  any  discretion 
«n  thai  subject 

This  was  an  appeal  from  a  decision  of  Yice-Chancellor  Wi- 
gram  (reported  in  5  Hare,  484,)  on  the  effect  of  a  residuary  be- 
quest in  a  will — "  To  the  Queen's  Chancellor  of  the  Exchequer 
for  the  time  being,  and  to  be  by  him  appropriated  to  the  benefit 
and  advantage  of  my  beloved  country  Great  Britain." 

Mr.  Romilly  and  Mr.  BeU^  for  the  plaintiff,  the  appellant,  who 
was  one  of  the  next  of  kin. 

Mr.  Twissy  and  Mr.  TFray,  for  the  Attorney-General  and  the 
Chancellor  of  the  Exchequer,  in  support  of  the  decree. 

The  topics  used  in  argument,  and  the  authorities  cited,  were 
the  same  as  in  the  court  below. 


[•596]  ^BB  LoftB  Ohanceixoa — after  oteeivkig  that  ihm 
fund  WIS  pine  personalty,  and,  therafove,  that  tfane  iraa 
no  question  on  the  Mortmain  Act,  but  that  if  the  legacy  was 
good,  it  was  deariy  a  diarity  legacy  in  the  laige  sense  of  that 
term,  as  adopted  in  AttmT^ejf-Cfeneraly. Brownj{a)  Attomejf'Ow^ 
$ral  y.  fiM«r,(6)  Atiomei^Oeneral  ▼.  Omrpm^mHan  of  Dub&^j^} 
^-^-pRlee•ded  as  IdUbwa: — 

Many  bequests  have  been  held  good  charitable  gifts  to  pai* 
ishes,  towns,  counties,  and  proviucea :  West  v.  Knig/Uj{d)  AUar- 
ney-GfenertU  v.  Mayor  of  Carlisle^e)  Attomey-Qeneral  v.  Lord 
ho/Mdaielg)  Mitford  v.  Reynolds  ^A)  and  so  have  gifts  in  aid 
of  the  public  revenue ;  as  in  TTieUussan  v,  WoodfordJJ)  in  which 
case  the  Attorney-General  was  a  party,  and  the  trusts  of  the  will 
were  established,  and  no  objection  raised  to  the  gift,  and  in  Neuh- 
land  V.  Attorney- Oeneral(k)  Why  then  is  the  present  gift  not 
good  7  Why  is  this  kind  of  charitable  gift  to  be  held  void  be* 
cause  the  particular  objects  are  not  specified,  when  that  objection 
does  not  prevail  in  what  have  been  called  pn^er  diaritieft. 

It  is  no  criterion  of  the  invalidity  of  a  charity  bequest,  tfiat  it 
is  not  capable  of  being  administered  in  this  court,  for  that  is  the 
case  in  every  charitable  gifl  which  is  administered  under  the  sign 
manual:  Moggridgev,  T^ocXpviK  XO  but  it  is  a  crileriiMi  viien 
the  question  is,  whether  the  gift  be  charitable  or  not,  as  in  JIfer* 
ice  V.  Tlie  Bishop  of  Dtirham{m)  and  many  similar  cases 
[*696]  *which  have  occurred  since,  none  of  which  appear  to  me 
to  have  any  application  to  the  present 

If  a  gift  to  the  government  for  the  benefit  of  the  public  be 
good,  can  it  become  bad  because  it  is  given  to  one  member  of 
that  government  for  the  same  purpose  ?  If  any  objection  could 
be  founded  upon  the  circumstance  that  the  particular  ot^ts  of 
the  gift  were  not  specified,  the  selection  of  an  officer  of  the  gov- 
ernment at  the  head  of  a  particular  department  would  seem  very 
much  to  diminish  that  objection.  The  Chancellor  of  the  Escbe- 
quer  for  the  time  being  cannot  take  the  legacy  for  himself;  but 

(a)  1  8waa,  865.  (b)  3  Sim.  fc  St.  67.  (c)  1  Bligh  N.  S.  9ift 

id)  1  Ca.  in  Ch.  134.  (e)  8  Sim.  437.  (^)  1  Sim.  105. 

(A)  1  FhiU.  186.  (t)4V6t.937.  (ik)  8  M«r.  684. 

(07V6t.3&  («)  9  Vet.  388. 
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ibe  gift  to  the  holder  of  the  office  strongly  marks  in  what  man- 
ner die  public  were  to  be  benefited,  and  would  probably  be  con- 
sidered as  precluding  the  exercise  of  any  discretion  in  die  appli- 
cation. This,  however,  is  not  now  for  consideration,  the  ques- 
tion being,  whether  the  gift  itself  is  yoid.  I  see  no  reason  for 
doubting  the  propriety  of  the  many  similar  cases  which  hava 
been  ra&rred  to,  and  if  I  did,  thinking  as  I  do  that  the  present 
falls  within  the  principle  of  them,  I  should  be  bound  to  follow 
tbam.    I  must  dismiss  the  appeal  with  costs. 


•The  Great  Western  Railway  Company  v.  The    [*697] 
Birmingham   and  Oxford    Junction    Railway 
Company  and  others. 

1848:  January  92, 26 ;  Febnuury  9. 

By  an  agreement  between  three  incorporated  raflway  companiea,  A.s  B.,  and  C.»  it 
was  agreed  that  A.  should  purchase  the  other  two  railways  when  completed,  and  that, 
in  file  meantime,  their  capitals  should  be  amalgamated  for  the  purpose  of  sudi  com* 
platkn,  A.  midertakiag  to  supply  any  defioianey ;  and  it  was  ptoyided  tliat  aO  iha 
thne  oompanies  should  concur  in  applications  to  paitiament  for  the  neoassary 
powen  to  cany  the  agreement  into  eSeot  At  the  time  the  agreement  was  en- 
tered into,  B.  had  power,  with  the  consent  of  three  fifths  of  its  shareholders,  to  sell 
Hs  railway  to  A.,  but  C.  had  no  such  power,  and  neither  B.  nor  C.  had  any  power 
«f  ■ma^amation.  The  agreement  was  duly  ratified  by  three  fifths  of  the  shares 
hfliden  in  each  of  the  three  companies,  and  C.  rabsequently  obtained  an  act  gMog 
it  the  required  powers :  but  before  a  similar  act  was  obtained  by  B.  a  large  majority 
of  its  shareholdexB  had  become  adverse  to  the  project,  so  that  no  such  act  could  be 
obtained ;  and  the  directors  of  that  company,  with  the  sanction  of  the  shareholders, 
were  proceeding  to  construct  and  dispose  of  their  railway  in  a  manner  inconsistent 
with  tlM  agieenient  A  dsmnner  to  a  biU  fifed  by  A.  against  B.  and  its  directom 
fbr  specific  peiformanoe  of  the  agieement,  and  an  iiynnotion,  was  oveirnled  and  the 
injunction  granted ;  it  being  clear  that,  for  the  completion  of  the  purchase  no  fur- 
ther parliamentary  powen  were  necessary,  and  it  being  at  least  doubtful  whether 
the  defendants  could  be  heard  in  this  court  to  say  that  the  plaintifib  wen  not  en- 
tilled  to  the  perfimnanee  of  that  part  of  the  agreement,  merely  becanse  then  was 
another  part  (tib.  the  provision  for  amalgamntiso)  which  required  additional  par- 
liamentary powers  to  give  eflbct  to  it,  which  powers  they  refused  to  apply  for. 

Tht  court  will  in  many  cases  interfere  to  preserve  property  in  ttatu  quo  during  the 
pendency  of  a  suit  in  which  the  rights  to  it  are  to  be  decided :  and  that  without 
It  «ad  oite  wllhant  fasffaig  the  ineami  cf  fomfaig,  any  opWon  «•  to  wmk 


Wr  CASES  IN  CHANCERY. 


1848^— Great  Western  B.  Co.  ▼.  Birmingham  and  Ozfoid  Jnnetini  R.  Ca 


ijgfata.  Andi  in  order  to  rapport  an  iiqmiotion  for  each  pntpoae,  it  ie  not 
lor  the  oonrt  to  decide  npon  the  meiita  in  fiivor  of  the  plamtiffi  If,  therefixe,  the 
bill  etatea  a  rabstantial  qoestion  between  the  partie8>  the  title  to  the  iignnetion  may 
be  goody  and  yet  the  title  to  the  relief  prayed  may  ultimately  fail. 

This  was  an  appeal  from  an  order  of  the  Yice-Chancellor  of 
England,  overruling  a  general  demurrer  to  the  bill,  which  prayed 
that  a  certain  agreement  for  the  sale  of  the  Birmingham  and 
Oxford  Railway  to  the  plaintiffl  might  be  specifically  performed, 
and  that  that  Railway  Company,  and  its  directors,  who  wne 
also  defendants,  might  be  restrained  by  injunction  from  entering 

into  any  agreement  for  the  sale  of  that  railway  to  the 
[*698]    London  and  North  Western  Railway  ^Company,  or  firom 

in  any  manner  dealing  with  such  railway,  or  with  the 
property  or  effects  thereoi^  except  with  the  approbation  of  the 
plaintiffs ;  and  from  doing,  or  omitting  to  do,  or  procuring  the 
doing  or  omission  of  any  act,  matter,  or  thing,  the  doing  or 
omission  of  which  was  or  might  be  in  breach  or  violation  of^  or 
repugnant  to,  or  inconsistent  with,  the  said  agreement 

By  the  agreement  in  question,  which  bore  date  the  12th  of 
November,  and  was  entitled,  <<  Heads  of  agreement  between  the 
directors  of  the  Great  Western  Railway  Company,  and  the  di- 
rectors of  the  Birmingham  and  Oxford  and  of  the  Birmingham 
Wolverhampton  and  Dudley  Railway  Companies,  for  the  pur- 
chase of  the  said  two  lines  by  the  Great  Western  Railway  Com- 
pany," it  was  provided,  among  other  things,  that  the  Great 
Western  Railway  Company  shotild  purchase  both  the  other  rail- 
ways, which  were  only  partially  completed,  at  a  premium  of 
1 0^  per  cent,  payable  on  the  1st  of  July  1860,  or,  upon  the  com- 
pletion of  the  lines,  whichever  should  first  happen ;  that  those 
two  companies  and  their  respective  capitals  should  be  amalga- 
mated, and  powers  taken  for  the  broad  gauge  in  addition  to  the 
narrow  gauge  theroon,  and  that  an  arrangement  should  be  made 
for  blending  the  Great  Western  Board  with  the  directors  of  the 
amalgamated  companies,  in  such  manner  as  to  give  the  Great 
Western  Company  an  effectual  control  over  their  expenditure,  it 
being  imderstood  that  any  further  capital  required  for  the  com- 
pletion of  the  two  lines  beyond  the  aggregate  amount  of  their 
(Capitals  should  be  provided  by.  the  Great  Westena  Company. 
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The  Binningham  and  Oxford  Company's  Act  contained  an 
express  authority  to  the  directors,  with  the  consent  of 
three  fifths  of  the  ^diareholders,  to  sell  that  'railway  to  [*699] 
the  Great  Western  Company.  But  the  Birmingham  and 
Wolverhampton  Company's  Act  contained  no  power  of  sale,  and 
neither  of  the  acts  contained  any  power  of  amalgamation  at  all. 
But,  by  a  deed  of  covenant  entered  into  on  the  2d  of  January 
1847,  between  the  Great  Western  Company  of  the  one  part,  and 
the  Binningham  and  Oxford  Company  on  the  other  part,  and 
which  was  intended  to  be  supplemental  to  the  agreement  of  the 
12th  of  November  1846,  it  was,  amongst  other  things,  expressly 
agreed,  that  the  Birmingham  and  Oxford  Company  shotild  con- 
cur in  the  necessary  application  to  parliament  in  the  ensuing 
session  for  powers  to  construct  the  railway  on  the  broad  gauge 
principle,  and  also  for  their  amalgamation  with  the  Birmingham 
Wolverhampton  and  Dudley  Company,  and  for  the  blending  of 
the  boards  of  directors  in  such  manner  and  for  such  purposes  as 
in  the  former  agreement  mentioned. 

The  IhII,  after  stating  these  instruments,  alleged  that  the 
agreement  of  November  1846  was,  before  the  end  of  that  year, 
duly  ratified  and  confirmed  by  general  meetings,  of  the  share- 
holders of  each  of  the  three  companies,  and  that  the  several 
boards  of  directors  were  authorized  to  take  the  necessary  steps 
for  carrying  it  into  effect  That  an  act  was  accordingly  ob- 
tained during  the  ensuing  session,  giving  the  required  powers  to 
the  Birmingham  Wolverhampton  and  Dudley  Company,  and 
that  a  similar  act  was  applied  for  by  the  directors  of  the  Bir- 
mingham and  Oxford  Company ;  but  that,  in  consequence  of 
extensive  purchases  of  shares  in  that  company  by  parties  con- 
nected with  the  London  and  North  Western  Company  in  the 
beginning  of  the  year  1847,  a  large  majority  of  the  shareholders 
in  the  Oxford  and  Birmingham  had  become  hostile  to  the  pro- 
posed sale  to  the  Great  Western,  and  were  desirous  of 
selling  or  leasing  *their  railway  to  the  London  and  [*600J 
North  Western,  so  that  it  had  been  found  impracticable 
to  comply  with  the  standing  order  of  the  House  of  Lords,  which 
required  the  consent  of  a  majority  of  the  shareholders  before  such 
a  bill  was  brought  in ;  the  consequence  of  which  was,  that  the 
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bill  after  passing  the  House  of  Commons,  was  dirown  out  in  the 
House  of  Lords. 

The  bill  then  charged,  that  the  agreement  of  the  12th  of  No- 
vember was  nevertheless  a  valid  and  binding  agreement,  and 
that  the  plaintiffs  had,  on  the  faith  of  it,  come  under  heavy  lia* 
bilities  to  contractors  and  others  for  the  construction  of  the  lines 
thereby  agreed  to  be  purchased,  and  that  they  had  no  funds 
available  for  the  payment  of  such  liabilities,  which  were  pre- 
sently becoming  due,  except  the  calls  which  had  been  made 
upon  the  shareholders  in  those  lines,  but  which  a  majority  of  the 
shareholders  in  the  Oxford  and  Binningham  Compeiny,  inclu- 
ding six  of  the  directors  who  were  defendants,  refused  to  pay, 
threatening  also  to  construct  their  railway  upon  a  principle  dif- 
ferent from  that  contemplated  by  the  agreement,  and  in  such  a 
manner  as  would  render  it  of  no  use  to  the  plaintiflk 

On  the  hearing  of  the  appeal. 

Sir  P.  Kdljfj  Mr.  Jmnes  Parker^  Mr.  Bacoti^  and  Mr.  TRO- 
cock^  appeared  for  the  appellants,  (the  Birmingham  and  Oxford 
Railway  Company.) 

Mr.  BetheUy  Mr.  RoU^  and  Mr.  Stevens^  for  the  respondents 
(the  plaintiffs.) 

For  the  appellants  it  was  contended,  1.  That  the  agreement 
was  altogether  invalid,  being,  as  regarded  the  provision 
[*601]  for  amalgamation,  one  which  the  directors  *were  not 
by  the  parliamentary  powers  competent  to  enter  into, 
and  which,  therefore,  no  majority  of  the  shareholders,  however 
large,  could  effectually  ratify ;  and  that  it  was  a  mistake  to  treat 
that  provision,  as  the  Vice-Chancellor  had  done,  as  if  it  was  not 
an  essential  term  of  the  agreement,  but  merely  a  part  of  the 
machinery  for  canying  it  into  effect ;  for,  while  the  agreement 
provided  that  the  Great  Western  Company  should  make  good 
any  deficiency  in  the  united  capitals  of  the  two  other  companies 
for  the  completion  of  their  railway,  the  proposed  amalgamation 
left  to  those  companies  the  benefit  of  any  possible  surplus  of 
such  capital,  in  case  it  should  turn  out  more  than  sufficient  for 
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the  purpose;  so  diat  each  of  them  had  a  diiect  inteieflit  in  that 
term  of  the  agreement 

2.  That  even  suppoang  the  agreement  not  wholly  invalid,  it 
was  one  which  this  court  would  not  enforce,  for  if  it  could  not 
be  lawfully  performed  without  the  aid  of  further  parliamentary 
powers,  1k>w  could  this  court  answer  for  those  powers  being  even* 
tually  obtuned,  not  haviiig  before  it  the  individuals  whose  con- 
sent was  necessary  for  that  purpose,  and  who,  it  was 
luid  resolved  not  to  give  that  consent  7 


FA.  9. — The  Lord  Chancellor. — The  value  of  the  inters 
ests  and  the  amount  of  the  property  involved  in  the  litigation 
must  explain  the  importance  which  seems  to  have  been  attached 
10  the  discussion  of  this  demurrer :  for  the  case  stated  in  the  bill 
does  not  appear  to  me  to  raise  any  difficulty^  The  application 
to  it  of  the  familiar  rules  and  practice  of  this  court  show  that 
there  is  no  tenaUe  ground  upon  which  the  demurrer  can  be  sup- 
ported. 

*In  deciding  upon  a  demurrer,  when  there  are  grounds    [*602] 
for  such  decision  independently  of  the  real  question  be- 
tween the  parties,  I  think  it  expedient  to  avoid  as  much  as  pos- 
sible expressing  opinions  upon  such  questioiffi ;  and  the  Inll  in 
this  case  afibrds  me  the  opportunity  of  so  doing. 

The  IhU  stating  an  agreement  for  sale  to  the  plaintiff  of  the 
interest  of  the  Birmingham  and  Oxford  Company  in  their  rail* 
way,  and  that  upon  the  faith  of  such  agreement  the  plaintiflb  had 
come  under  liabilities  for  them  in  the  prosecution  of  their  works 
to  the  amount  of  several  hundred  thousand  pounds,  which  sums 
were  payable  from  calls  upon  the  subscribers  to  the  Birmingham 
and  Oxford  Company,  but  that  such  company  had  attempted  to 
recede  from  such  contract,  and  to  prevent  such  calls  from  being 
so  applied,  and  threatened  and  intended  to  sell  their  railway  to: 
the  N<»th  Western  Railway  Company,  prayed  a  specific  perform- 
ance of  the  agreement,  and  that  the  defendants  might  be  restrain- 
ed from  entering  into  any  agreement  for  the  sale  of  their  railway 
to  the  North  Western  Company,  and  fitom  any  other  act  interfer- 
ing with  the  plaintiffs  right  under  such  agreement 

It  is  certain  that  the  court  wiU  in  many  cases  inieifore  and 
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preserve  property  in  statu  quo  during  the  pendency  of  a  suit,  in 
which  the  rights  to  it  are  to  be  decided,  and  ikftt  withoat  ex« 
pressing,  and  often  without  having  the  means  of  forming,  any 
opinion  as  to  such  rights.  It  is  true  that  no  purchaser  pendente 
lite  would  gain  a  title ;  but  it  would  embarrass  the  original  pur- 
chaser in  his  suit  against  the  vendor,  which  the  court  prevents 
by  its  injunction.  Such  are  the  cases  Ecklif  v.  Bal* 
[*603]  dvnnf{a)  *Ouries  v.  Lord  Buekinghamffjl)  SpiUer  v. 
Spillerj{c)  per  Lord  Redesdale  in  Dow,  440.  It  is  true 
that  the  court  will  not  so  interfere,  if  it  thinks  that  there  is  no 
real  question  between  the  parties ;  but  seeing  that  there  is  a  sub- 
stantial question  to  be  decided,  it  will  jneserve  the  property  until 
snch  question  can  be  regularlyvdisposed  of.  In  order  to  support 
an  injunction  for  such  purpose,  it  is  not  necessary  for  die  court 
to  decide  upon  the  merits  in  favor  of  the  plaintiff. 

If,  then,  this  bill  states  a  substantial  question  between  the  par^ 
ties,  the  title  to  the  injunction  may  be  good,  although  the  title  to 
the  relief  prayed  may  ultimately  fail.  Is,  then,  the  case  stated 
by  the  bill  so  clear  in  favor  of  the  defendants,  and  so  inadequate 
to  support  the  relief  prayed  by  the  bill,  as  to  justify  the  court  in 
permitting  it  to  be  disposed  of,  and  new  titles  or  interests  to  be 
introduced,  before  any  decision  can  be  obtained  upon  tiiecase  so 
made? 

As  against  the  Krmingham  and  Oxford  Company,  the  short 
case  made  by  the  bill  is,  that  such  company  having  by  their 
Act  power,  with  the  authority  of  three-fifths  of  the  proprietors 
present  at  some  general  meeting  specially  convened  for  the  pur- 
pose, to  sell  and  transfer  to  the  Great  Western  Railway  CcHupany 
the  said  railway,  or  any  part  thereof,  or  any  share  or  interest 
therein,  they  accordingly  entered  into  an  agreement  for  that  pur- 
pose dated  the  12th  of  November  1846,  which  was  duly  sanc- 
tioned by  three-fifths  of  the  proprietors  as  required :  that  upon 
the  faith  of  such  contract,  the  plaintiffs  had  come  under  large 
liabilities  for  the  defendants,  who  nevertheless  threatened 
and  intended  to  sell  their  railway  to  the  North  Western,  and 
to  prevent  calls  being  made  for  the  purpose  of  discharging  such 

(•)  16  Jfm  967.  (h)  d  V.  4&  a  168.  («)  3  SwMi,  5K 
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'liabilities.  The  demurring  parties  however  say  that  al-  [*604] 
though,  if  the  case  were  simply  as  thus  stated,  the  injunc- 
tion pra3red  might  be  granted,  yet  that  there  are  upon  this  bill  cir- 
cumstances stated  which  show  that  the  plaintiffs  are  not  entitled 
to  any  such  protection,  for  that  the  agreement  of  12th  November 
was  not  merely  a  contract  between  the  plaintiff  and  the  Birming- 
ham and  Oxfoid  Company,  but  that  the  Wolverhampton  Com- 
pany were  also  parties  to  it,  and  that  it  provided  for  the  sale  of 
both  the  latter  companies'  railways  to  the  plaintiffs,  and,  moreo- 
ver, that  they  should  be  amalgamated,  and  that  for  the  amalga- 
mation and  for  the  sale  of  the  Wolverhampton  railway  to  the 
plaintiffs  there  was  not  any  parliamentary  authority :  but  the  bill 
states  that,  by  an  Act  which  received  the  royal  assent  on  the  9th 
of  July  1847,  the  Wolverhampton  Company  were  authorized  to 
carry  the  agreement  of  12th  of  November  into  effect ;  and  it  is 
sufficient  if  a  good  title  be  obtained  before  the  Master's  Report; 
and  as  to  the  amalgamation,  it  would  seem,  if  that  were  mate- 
rial, that  the  provisions  for  that  purpose  as  between  the  two  com- 
panies were  confined  to  the  period  during  which  the  works  were 
in  progress,  and  which  were  to  be  completed  before  the  sale  to 
the  plaintiffs,  for  they  would  be  inapplicable  to  the  state  of  things 
after  the  plaintiffs  had  become  owners  of  all  the  branch  railways; 
and  it  is  to  be  observed  that  the  amalgamation  between  the  two 
companies  had  been  previously  resolved  upon ;  but,  however  that 
may  be,  the  agreement  provides  expressly  that  all  necessary 
powers  were  to  be  sought  from  parliament  to  give  effect  to  that 
agreement 

By  the  appeal  I  am  asked  to  treat  this  contract  as  a  nullity, 
diat  is,  to  hold  that  all  contracts  which  parties  enter  into  not  hav- 
ing themselves  the  power  to  carry  them  into  effect,  and  therefore 
agree  to  apply  to  parliament  to  give  them  such  power,  are  so  ut- 
terly void,  that  this  court  will  not  even  protect  the  prop- 
erty imtil  an  'opportunity  shall  have  been  afforded  for  [*605] 
an  application  to  pariiament  The  effect  of  such  a  de- 
cision would  be  to  nullify  very  many  family  arrangements  enter- 
ed into,  and  many  with  the  sanction  of  this  court,  but  to  give 
effect  to  which  the  powers  of  parliament  are  indispensable.  It 
would  also  nullify  all  contracts  by  projectors  of  companies  be- 
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fere  an  Act  was  obtained ;  bat  it  is  now  nearly  twelve  yeaia  sinew 
in  Edwards  v.  7^  Orand  Junction  Railwcijf  Companyjl^a^  I 
gave  effect  against  the  mcoipDrated  body  to  a  contract  entered 
into  by  the  projectors  rfit  before  the  Act  waspaAsed^ but  in  con- 
templation of  its  passing,  that  is,  a  contract  which  the  parties  at 
the  time  had  no  power  lo  carry  inta  e&ct,  but  proposed  to  do  st^ 
by  Ae  anth<Mrity  of  parltament ;  and  there  are  now  many  caset 
to  the  same  effect. 

I  am,  therefore,  not  prepared  to  seiy,  by  allowiz^  tfiis  demur- 
rer, that  a  contract  deliberately  entered  into  and  sanctioned  is  to 
be  treated  as  a  mdlity,  becamse  some  of  its  piovisionB  may  re- 
fuire  an  act  of  parliament  to  carry  them  into  eflect ;  for  the  ob- 
jection applies  only  to  some  of  the  provisions  of  the  agreement, 
the  sabstance  of  which  is  a  sale  by  the  Oxford  Company  of 
their  railway  for  a  certain  ascertained  consideration,  to  Ae  Great 
Western  Raili;i^y  Company.  Is  it  certain  that  the  defendants 
will  be  enabled  ki  this  court  to  say  to  the  plainti&  you  ahall  not 
have  the  benefit  of  such  part  of  the  contract  as  we  can  perform^ 
because  we  caimot  without  an  act  of  parliament  perfonn  the 
whole,  and  we  decline  to  apply  to  parliament  to  give  us  the 
necessary  powers?  Generally  speaking,  a  purchaser  is  entitled 
to  all  the  vendor  can  give  to  him  with  compensaticxi  fiMrsomucfa 
of  the  subject  agreed  for  as  he  cannot  give  him ;  of  this 
[*606]  Lord  B^linghntk^s  €a»e{b)  is  a  strcHig  instance ;  *for  in 
that  case  a  tenant  in  tail  in  remainder,  upon  the  £utb 
that  the  tenant  for  life  woidd  join,  agreed  to  sell  ibe  fee,  to  which 
the  tenant  for  life,  refusing  to  join,  he  was  found  to  be  uitable  to 
make  a  title ;  upon  which  Loid  ThiirkFw  ordered  him  to  convey 
a  base  fee  by  levying  a  fine  with  a  covenant  to  suffer  a  recovery 
upon  the  death  of  the  tenant  for  life ;  but  I  an  called  opon  by 
this  appeal  to  hold,  that  the  plaintiflb,  if  they  cannot  cbtain  all 
they  agreed  to  purchase,  are  not  to  be  assisted  in  obtaining  any 
part,  and  that  their  contract  is  a  nullity. 

I  abstain  from  observing  upon  many  other  parts  of  the  case 
which  have  been  the  subject  of  argument,  having  sufficiently 
ezj^ained  the  grounds  upon  which  I  think  that  the  defendants 

(•)  1  M.  &  Or.  €90.  (»)  1  Ml.  lkLt£  !»•  B.  su 
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kNAve  faikd  in  diowing  that  the  pUuntifb  have  no  title  to  any 
part  of  the  relief  and  protection  they  ask ;  and  that  this  is  so 
clear,  that  the  court  ought  not  to  inteifeie  so  far  as  to  preserve 
the  sulyect  of  the  contest  until  such  title  can  be  regularly  the 
subject  of  adjudication.    The  appeal  must  be  dismissed  wilb 
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The  <iaeition  in  the  eanae  was,  whether  two  of  the  defendants  had  taken  a  convey- 
ance  of  an  estate  from  the  principal  defendant,  with  notice  of  a  certain  proceeding 
in  tfie  Ecolesiastieal  Court,  in  which  the  biU  aHeged  that  they  had  acted  as  his  so^ 
ttetton.  The  principal  defendanty  by  his  answer^  denied  diat  they  had  acted  as  hil 
soUetton  in  that  proceeding,  bat  the  two  other  defendaats,  by  their  anBwer»  insis- 
ted on  withholding  the  production  of  certain  letten  in  their  poseesnon  as  being 
privileged  communications  between  the  principal  defendant  and  themselves  while 
acting  as  his  soUeitor.  On  a  motion  for  production  of  the  documents.  Held,  that 
the  pteiatiff  wasnoi  entttied  to  read  the  anvwer  of  the  principal  defsndant  in  reply 
to  tbat  claim  of  privilege ;  but  the  motion  was  ordered  to  stand  over,  with  leoive  te 
the  i^ntifb  to  amend  their  bill  for  the  purpose  of  pointing  that  defendant's  atten- 
tion to  his  relation  to  the  co-defendants  in  reference  to  the  particular  documents, 
and,  upon  his  answer  to  their  amended  bill,  production  was  ordered. 

The  plaintiff,  Mrs.  Blenkinsopp,  haYing  obtained  a  decree  in 
the  Spiritual  Court  for  alimony,  filed  this  bill  to  give  effect  to  it 
against  certain  estates  of  her  husband,  which  he  had  conveyed, 
pending  the  suit  in  the  Ecclesiastical  Court,  to  Messrs.  Fenwick 
and  Trotter  up(»i  certain  trusts,  the  bill  alleging  that  the  con* 
veyance  had  been  made  with  a  view  to  prevent  the  plaintiff 
(rom  enforcing  her  decree  by  a  sequestration,  and  that  Fenwick 
and  Trotter  had  taken  it  with  notice  of  the  proceedings  in  the 
Ecclesiastical  Court  from  having  acted  therein  as  the  solicitors 
of  Mr.  Blenkinsopp. 

Mr.  Blenkinsopp,  by  his  answer,  admitted  that  Fenwick  and 
Trotter  had  occasionally  acted  as  his  solicitors  in  other  matters^ 
but  denied  that  they  had  so  acted  either  in  the  suit  in  the  Eccle- 
siastiGal  Court  or  in  the  psesent  suit,  and,  in  anarwer  to  the  usual 
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interrc^atory  as  to  papers,  icc^  he  stated  that  he  had  not  in  his 
custody,  possession,  or  power,  any  documents  relating,  &c. 

Fenwick  and  Trotter,  however,  by  their  answw  set  forth  a 
schedule  of  letters  and  other  documents  in  their  possession  rela- 
tii^  Ac.j  but  added  that  they  came  into  their  possessicm  as  die 
solicitors  of  Blenkinsopp,  and  they  submitted  that  they  ought 

not  to  be  compelled  to  produce  them. 
[^606J  ^The  plaintiff  then  amended  her  bill  by  introducing  a 
chai^,  which  she  required  Fenwick  and  Trotter  to  an- 
swer, that  Mr.  Blenkinsopp  repudiated  their  assumed  chamcter 
of  his  solicitors  in  relation  to  these  documents ;  but  Mr.  Blenkin- 
sopp was  not  required  to  answer  the  amendment  And  upon  a 
motion  for  the  production  of  the  documents,  notice  of  which  was 
also  served  also  on  Mr.  Blenkinsopp,  the  plaintiff's  counsel  pro- 
posed to  read  Blenkinsopp's  answer  to  the  original  bill  in  reply 
to  the  claim  of  privilege  set  up  by  the  other  defendants.  But 
the  Master  of  the  Rolls  was  of  opinion  that  the  answer  could 
not  be  used  for  that  purpose,  and  he  refused  the  motion  as  against 
the  trustees  with  costs. 

The  plaintiff  now  moved  to  discharge  that  order  and  for  jro- 
duction  of  the  documents. 

Mr.  Olaase  for  the  motion. 

ICr.  Purvis  for  the  trustees. 


Mr.  Roupell  and  Mr.  Dickenson  for  Mr.  Blenkinsopp. 

The  Lord  Chancellor. — The  Master  of  the  Rolls  cannot 
have  meant  to  say  that  if  one  defendant  says,  "  I  have  docu- 
ments in  my  possession,  but  they  belong  to  a  co-defendant,"  and 
that  co-defendant  either  puts  in  no  answer,  or  says  that  he  has 
nothing  to  do  with  them,  the  court  is  to  be  baffled  by  that  course 
of  proceeding  between  two  defendants.  But  the  defect  of  the 
plaintiff's  case  here  is,  that  although  Blenkinsopp  in  his  answer 
repudiates  any  present  connection  with  the  other  defendants, 
there  is  no  repudiation  distinctly  applicable  to  these  particular 
documents.    For  there  was  no  specific  reference  to  them  in  the 
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original  'bill,  and  he  has  not  been  required  to  answer  the  [*609] 
amendment  Before  I  make  any  order,  I  should  like 
to  know  what  he  says  when  his  attention  is  particularly  di- 
rected to  these  documents ;  and  for  that  purpose,  let  the  motion 
stand  over  that  he  may  have  an  opportunity  of  putting  in  an 
answer  to  the  amendment  If  he  does  not  answer,  I  shall  know 
what  course  to  pursue. 

Mr.  BlenkUisopp  put  in  a  further  answer  qualifying  the 
statements  in  his  former  one,  and  claiming  the  benefit  of  the 
privilege;  but 

Thb  Lord  Chancellor,  being  of  opinion,  upon  the  two  an- 
swers taken  together,  that  he  had  not  established  such  a  c<mi- 
nection  between  himself  and  the  other  defendants  in  relation  to 
the  documents  as  to  entitle  them  to  protection,  made  an  order 
for  their  production,  and  dischaqed  the  order  of  the  Master  cf 
the  Rolls. 


Arrowsmith  v.  Hall. 

1848:  May  4. 

The  rale  thai  thii  com!  will  not  allow  ha  prooeai  to  be  UKpiirad  of  in  a  court  of  law 
is  only  for  the  protection  of  the  party  who  has  been  instrnmental  in  enforcin^^  it, 
and  does  not  give  the  party  complaining  of  its  exercise  a  right  to  elect  between  a 
reference  to  the  Master  and  an  action  at  law. 

This  was  a  motion  to  discharge  an  order  of  Tioe-Chancellor 
Knight  Bruce,  referring  it  to  the  Master  to  inquire  what  amount 
of  compensation  was  due  to  the  defendant  for  having  been,  as 
he  aUeged,  illegally  detained  under  an  attachment  issued  against 
him  by  the  plaintiff;  the  order  being  made  on  the  application 
of  the  defendant  himself. 

*The  facts  appeared  to  be — that  the  attachment  was    [*610]. 
issued  for  want  of  an  answer ;  that  the  defendant  was 
taken  under  it,  but  immediately  discharged  on  bail ;  thst  before 
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he  had  put  in  a  complete  answer,  or  cleared  his  contempt,  but 
some  time  after  the  writ  of  attachment  had  been  returnable,  h« 
was  taken  again  under  a  writ  of  ca.  «a.,  at  the  suit  of  another 
party  for  a  debt,  which  however  was  speedily  satisfied,  and  he 
entitled  to  his  discharge ;  but  that  the  sheriff's  officer,  on  search- 
ing in  the  office  to  see  whether  there  was  any  other  detainer 
against  him,  found  the  writ  of  attachment,  and,  not  adverting  to 
the  circumstance  that  it  had  ceased  to  be  curative,  detained  the 
defendant  under  it  for  about  two  hours,  until  he  had  given  fresh 
bail. 

Mr.  Swan9ton  and  Mr.  THpp,  for  the  motion,  stated,  that 
though  there  were  many  cases  in  which  references  of  this  kind 
had  been  made  by  parties  who  were  threatened  with  an  action 
for  an  alleged  abuse  of  the  process  of  this  court,  this  was  the 
first  case  of  the  kind  in  which  the  application  had  come  frenn 
the  party  complaining  of  the  abuse ;  that  in  this  instance,  if  any 
one  was  to  blame,  it  was  the  sheriff's  officer,  for  putting  in  force 
a  writ  which  had  ceased  to  be  operative,  and  not  the  plaintiff 
who  had  given  him  no  instructions  for  that  purpose ;  and  that 
they  had  pressed  the  Tice-Chancellor  to  leave  the  defendant  to 
his  action,  but  that  his  Honor  had  refused  to  do  so. 

The  Lord  Chancellor. — ^It  is  true  that  this  court  will  not 
generally  allow  a  complaint  against  its  process  to  be  tried  at 
law ;  but  if  the  party  against  whom  the  complaint  is  made  ib 
desirous  of  having  it  so  tried,  I  never  heard  that  this  court 
would  prevent  him. 

[*611]        *lCr.  RusseU  and  ICr.  Daniel^  contra.    The  plaintiff 
was  to  blame  for  leaving  the  writ  in  the  hands  of  die 
sheriff  after  it  had  become  returnable. 

The  Lord  Chancellor. — ^The  return  of  the  writ  is  not  for 
the  benefit  of  the  party  against  whom  it  issued,  but  of  the  party 
issuing  it,  in  order  that  he  may,  if  necessary,  take  some  further 
step  upon  it    If  it  remained  in  th^  ^^ce  after  it  was  return* 
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«Ue,  it  was  inoperative,  aad  it  was  the  oflicer's  fault  to  put  it  in 
force. 

Mi:  RtusM. — ^If  the  defendant  had  brought  an  acdon,  it 
would  have  been  a  contempt.  His  only  course  was  to  apply  for 
a  reference,  or  for  leave  to  bring  an  action. 

The  Lord  Chanceli-or. — ^That  is  not  what  you  did«    You 
nothing  about  an  action,  but  they  offered  it 


Mr.  Daniel, — The  question  on  which  the  right  of  action  wiU 
turn,  will  be  whether,  according  to  the  practice  of  this  court,  the 
|daintiff  was  justified  in  leaving  tho  writ  in  the  hands  of  the 
sheriff's  officer  after  it  had  become  returnable;  and  that  is  a 
more  fit  question  for  the  Master  than  for  a  jury« 

The  Lord  Chancellor  (without  calling  for  a  reply.) — ^In 
this  case  the  attachment  was  clearly  inoperative  from  the  time 
the  sheriff's  officer  had  dealt  with  it  by  taking  the  party.  The 
officer,  however,  did  use  it  again,  and  the  consequence  was  that 
the  party  was  kept  in  custody  a  short  time  longer  than  he  would 
otherwise  have  been.  The  plaintiff  was  right  in  issuing 
the  attachment,  *and  the  sheriff  acted  on  it  in  the  first  [*612] 
instance  correctly,  but  afterwards,  without  any  further 
authority  from  the  plaintiff,  he  made  an  improper  use  of  it 
Now  the  plaintiff  had  a  right  to  presume  that  the  public  officer 
knew  his  duty,  and,  therefore,  it  is  not  easy  to  understand  how 
the  i^aintiff  can  be  answerable  for  a  detention  which  was  a 
breach  of  that  duty.  The  defendant,  however,  comes  and  asks 
this  court  for  compensation  for  that  detention,  and  asks  it  against 
the  plaintiff.  It  is  quite  true  that  this  court  will  not  allow  a 
question  as  to  its  process  to  be  tried  by  a  court  of  law  without 
its  permission ;  but  if  the  party  complained  of  submits  to  that 
mode  of  trial,  there  is  no  objection  to  it ;  but,  on  the  contrary,  it 
seems  to  be  the  most  proper  course,  particularly  where  it  is  a 
grave  question,  whether  the  person  who  complains  is  entitled 
to  any  compmsation  at  att  from  die  party  against  whom  he 
asks  it 

Vol.  n.  64 
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As  to  the  costs,  the  application  is  now  converted  into  a  motion 
for  liberty  to  bring  an  action.  If  it  had  been  that  at  first,  it 
seems  the  plaintiff  would  not  have  objected.  The  proper  course, 
therefore,  will  be  to  discharge  the  Vice-Chancellor's  order,  with 
liberty  to  the  defendant  to  bring  such  action  as  he  shall  be  ad- 
vised, and  reserve  the  costs  of  the  motion. 


[*613]  'Curling  v.  Flight. 

1848;  May  4,  5. 

The  parehaaer  of  iharaa  in  a  mining  company  ■  not  entitled  to  a  regular  afaitraet  td 
title  to  the  mines  theroaelTea  as  if  he  were  pnrchaaiog  a  share  in  the  land  in 
which  they  are  worked ;  bat  he  is  entitled  to  snch  evidence  of  the  constitntion  of 
the  company  and  of  the  nature  of  the  title  under  which  the  mines  are  worked,  as 
wiU  show  that  the  subject  matter  of  the  purchase  is  what  it  profe«es  to  be,  and  that 
the  proposed  form  of  transfer  to  him  will  give  him  a  valid  title  to  the  shaies. 

Where,  on  a  reference  as  to  title,  the  Master  has  reported  fan  favor  of  the  title,  bott 
upon  exceptions,  the  court  thinks  he  has  done  so  erroneously  or  on  insufficient 
grounds,  the  oomse  is  to  give  the  nspondent  the  option  of  a  reference  beck  to  the 
Master  to  review  his  report. 

« 

The  object  of  this  suit  was  to  compel  specific  performance  of 
a  purchase  by  the  defendant,  at  public  auction,  of  certain  shares 
in  several  mining  companies  in  Wales  and  Cornwall. 

The  only  question  upon  the  pleadings  being  as  to  the  title, 
that  question  was  referred  to  the  Master  in  the  usual  way  upon 
motion.  The  Master  reported  in  favor  of  the  title ;  but  excep- 
tions were  allowed  by  Vice-Chancellor  Wigram,  on  the  ground, 
as  it  was  stated  at  the  bar,  that  the  evidence  of  title  which  had 
been  adduced  was  at  most  only  evidence  of  the  vendor's  title  to 
the  shares  as  between  himself  and  the  other  shareholders  in  the 
several  companies,  and  that  no  title  had  been  shown  to  any  of 
the  mines  themselves.(a) 

This  waa^an  appeal  from  that  decision. 


(•)  See6  Hare,  49,  from  which  it  wouM  appear  thai  this  atatMnsat  of  tha  grand 
of  his  Honor's  decision  was  not  qnite  aoeorate. 
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The  shares  were  described  in  the  particulars  of  sale,  thus : — 

One  200th  part  or  shares  in  Botallack  Tin  and  Copper 
nine  near  Land's  End,  producing  very  rich  *ores,  which    [*614] 
have  of  late  years  returned  a  profit  of  about  12,000^.  per 
annum. 

It  appeared  from  affidavits  made  by  the  auctioneer,  and  by  the 
pursers  and  book-keepers  of  the  different  mining  companies  in 
question,  that  all  the  mines  were  worked  upon  what  is  called  the 
cost'book  principle ;  the  names  of  the  shareholders  being  entered 
in  a  book  called  the  cost-book,  with  the  number  of  their  respec* 
tive  shares,  according  to  the  amount  of  which  the  profits  and  losses 
of  the  concern  were  at  stated  intervals  apportioned  between  them ; 
and  that  the  only  mode  in  which  shares  in  such  companies  were 
transferred,  was  by  substituting  the  name  of  the  transferee  for  that 
of  the  transferor  in  the  cost-book,  the  authority  for  such  substitution 
being  in  some  instances  the  deposit  in  thecompany's  office  of  a  for- 
mal deed  c^  assignment,  and  in  others,  merely  a  written  or  verbal 
direction  to  the  purser  or  book-keeper  from  the  transferor,  and  a 
like  verbal  or  written  acceptance  of  the  shares  by  the  transferee. 
The  affidavits  further  stated,  that  the  entry  of  a  party's  name  so 
made  was  the  evidence  of  his  title  to  the  shares  set  opposite  to  it, 
and  the  only  evidence  that  it  was  customary  to  require. 

The  other  evidence  laid  before  the  Master,  consisted  merely  of 
verified  extracts  from  the  several  cost-books,  showing  that  the 
shares  in  question  were  standing  in  the  name  of  the  vendor,  with 
affidavits  by  the  pursers  or  book-keepers  of  the  different  mines^ 
that  the  vendor  was  the  actual  owner  of  such  shares.  In  one  or 
two  instances,  verified  copies  were  also  produced  of  the  deeds  of 
transfer  or  other  instruments  which  had  authorized  the  transfer 
of  the  shares  to  the  vendor ;  and  it  had  been  intimated  to  the 
purchaser  that  he  might  inspect  the  originals  at  the  of- 
fice where  they  were  deposited,  *at  the  vendor's  expense.  [*616J 
It  was  also  in  evidence,  that  the  defendant  had  on  for- 
mer occasions  purchased  shares  in  these  mines,  or  in  others  work- 
ed upon  the  same  prmciple,  without  obtaining  or  requiring  any 
further  or  other  title  than  that  now  offered. 

Mr.  Wood  and  Mr.   TMloitson^  for  the  appellant,  contended 
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Ihat  the  puivhaaer  had  no  right  to  require  any  tide  %» the  nuney 
tiiemsehres ;  the  abares^  v/tuch  were  akxie  the  subject  matter  of 
the  sale^  being  marety  interests  in  the  profits  and  losses  of  tra-^ 
ding  paitnerstiipey  passing  a»  chattels  tO'  the  peiaonal  lepiesmta^ 
tives  of  the  owner^  aHhough  the  mines  might  be  worked  wider 
a  freehold  tide :  that  it  had  been  decided  again  and  again  that 
such  shares  were  not  interests  in  land  either  within  the  Statute 
of  Frauds  <Hr  the  Statute  of  Mortmain  :  Foster  v.  Halejifl)  BUgh 
V.  Brent  jjti)  BraUmf  v.  Holdstffartk,{c)  Shepherd  v.  Keatkyj{d) 
Att&mejf-Chnerci  ▼.  OUes,{e)  March  v.  Atiomejf-Cfeneraly(g} 
Thoimpmm  v.  Thmwpsanji^  TVedwen  v.  Bcume^i)  And  they 
relied  on  the  notoriety  of  the  custom  in  reference  to  the  transfer 
of  shares  in  mines  of  this  nature,^  and  on  the  fact  that  the  defen- 
dant  had  recognized  and  acted  on  that  cwtom  in  his  former  pur-* 
cihases. 

They  also  con^lained  that  the  Y ice^hancellor  had  not,-  in* 
stead  of  simply  sllowing  the  exceptiiwa,  giyen  the  plaintiff  an 
opportunity  of  making  a  moie  complete  title  by  a  reference  back 
to  the  Master,  stating  that  his  Hcmor  bad  laid  it  down  as  Ae 
proper  practice  in  such  cases,  where  the  original  refoeace 
[*616]  was  upon  motion,  *to  put  the  party  who  wished  for  a 
reference  back,  to  make  a  special  case  for  it  by  a  new 
motion.(i(:) 

l%e  SoUeUar-Oenerii  and  Mr.  Rogers  for  the  respondent, 
did  not  press  their  claim  to  a  regular  abstract  of  title  to  the  mines, 
but  insisted  that  the  purchaser  was  entitled  to  such  further  in- 
formation respecting  the  nature  of  the  different  undertakings  and 
the  constitution  of  the  companies,  as  might  satisfy  him,  before 
he  paid  his  purchase  money,  that  the  mines  in  which  the  {^aintiff 
had  professed  to  sell  shares  really  existed,  and  that  what  he  called 

U)5Veii309.  (i)  3  Y.  &  C.  368.  (e)  3  Mee  4&  W.  431 

{d)  I  Cr.  M.  &  B4W.  117.     (e)  5  Law  J.  N.  S.  44.  (g)  d  Bear.  439. 

{h)  \  Coil.  S81.  (t>  6  MeM.  &  W.  461. 

(k)  The  Reportar  hm  been  informed  that  the  Vkse-ChanceUor  was  misaodantooci 
en  Um  pointy  and  that  he  nerer  intended  to  lay  down  the  rale  ef  praotioe  at  vaiianee 
that  ■tated  by  ttie  Lwd  ChanoeUor. 
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flhaies  weie  somethiiig  more  than  mere  inacriptions  of  his  naiM 
in  certain  books. 


The  Lord  Chancelloh. — ^It  having  been  staled  yesterday 
that  the  Tice-Chancellor  Wigiam  had  held  that,  where,  upon  ex- 
ceptions to  a  Master's  report,  finding  that  a  good  title  has  been 
shown,  the  court  is  of  a  different  opinion,  it  is  not  competent  fog 
the  court  to  refer  the  matter  back  to  the  Master  at  once,  but  thai 
|i  new  i4)plication  is  necessary  for  that  purpose.  I  have  since 
q;ipken  to  other  judges  of  the  court,  and  I  cannot  learn  that  any 
such  rule  of  practice  exists.  On  the  coutrary,  I  think  that,  in  » 
case  where  the  vendor  is  desirous  of  having  an  opportunity  of 
making  out  a  better  title,  it  is  much  more  correct  to  deal  with  the 
report  in  the  view,  that  the  Master  has  no^  fully  performed  the 
duty  imposed  upon  him ;  that  he  has  come  prematurely  to  a  coi^ 
elusion  in  favor  of  the  title ;  and,  theref(»e,  to  send  it  back  to  hiisa 
for  further  investigation.  It  seems  to  me  that  there  is 
no  reason  *for  beginning  again,  as  if  the  matter  had  been  [*617] 
once  concluded;  but  that  it  is  much  more  reasonable  to 
treat  it  as  not  concluded,  and  to  put  it  at  once  into  a  train  of 
further  inquiry.  And  I  see  no  reason  why  the  same  practice 
should  not  prevail,  whether  the  original  reference  be  made  on 
motion  or  by  decree.  In  both  cases,  if  the  vendor  wishes  for  an 
opportunity  of  making  a  better  title,  the  court  should  give  him 
the  option  of  doing  so,  and  only  conclude  the  matter  when  the 
vendor  says  he  can  go  no  further. 

On  Mr.  Wood  proceeding  to  reply, 

The  Lord  Chancellor  said, — ^What  the  defendant  now 
asks,  is  not  evidence  of  title  to  the  mines  considered  as  land. 
That  has  been  very  properly  given  up^  for  the  cases  have  suffi- 
ciently established  that  a  purchaser  of  shares  in  such  concerns 
is  something  very  different  from  a  purchase  of  the  land,  or  of  a 
share  in  the  land  in  which  they  are  carried  on.  All  the  de- 
fendant now  asks,  is  some  evidence  to  show,  first,  that  there  is  a 
mine ;  and  next,  what  is  the  nature  of  the  right  or  title  under 
if))|ch  \t  li  nw)^    It  is  leally  meant  la  bo  saidy  thai  noAiat 
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is  necessary  to  be  shown,  but  the  substitution  of  one  name  tat 
another  in  a  book?  The  book  puiports  to  bear^ster  of  diaie- 
holders :  but  shareholders  in  what  ?  That  remains  wholly  un- 
explained. It  is  possible  that  the  consent  of  directors  may  be 
essential  to  the  vaUdity  of  a  transfer,  and  when  the  name  of  the 
purchaser  has  been  substituted,  he  may  find  out  that  he  has  got 
no  title.  That  may  be  one  consequence  of  not  giving  him  any 
information  as  to  the  constitution  of  the  company.  These  may 
be  mere  fanciful  objections  to  get  rid  of  the  contract  I  do  not 
say  they  are  not ;  but  whether  that  be  so  or  not,  the  case  must 
be  decided  upon  general  principles. 

[*618]        •Mr.   Wood^  in  reply. — It  does  not  appear  that  any 
deed  or  instrument  regulating  any  of  the  concerns  exists. 
The  defendant  ought  at  least  to  give  some  affirmative  evidence 
of  it  before  he  calls  upon  the  plaintiff  to  prove  the  negative. 

The  Lord  Chancellor. — ^I  do  not  go  the  length  of  the  Vice- 
chancellor,  as  to  the  nature  of  the  interest  to  which  this  con- 
tract refers.  Indeed  it  is  not  now  contended  that  the  same  title 
is  to  be  made  as  if  (he  sale  had  been  of  so  much  land :  but  the 
question  is,  whether  the  vendor  has  done  all  that  he  ought  to  do 
for  the  satisfaction  of  the  purchaser,  considering  the  nature  of 
the  property  sold.  The  extent  of  the  information  given  varies 
with  the  different  mines  ;  but  in  none  is  it  shown  satisfactorily 
what  is  the  origin  of  the  plaintiff's  title.  In  some  of  the  mines, 
it  appears  that  deeds  of  transfer  are  executed  previously  to  the 
entry  of  the  purchaser's  name  in  the  books.  These  deeds,  how- 
ever, are  not  produced,  though  they  are  the  instruments  under 
which  the  vendor  derives  his  own  title.  In  other  cases  it  is  said, 
that  the  entry  of  the  name  in  the  book  is  the  only  formality, 
and  the  plaintiff's  contention  is,  that  that  is  conclusive  evidence 
of  title ;  in  other  words,  the  officer  of  the  company  is  to  have 
power  to  create  an  interest,  and  no  evidence  is  to  be  given  of 
the  authority  under  which  he  acted.  It  cannot  be  said,  that  a 
purchaser  is  to  be  satisfied  with  that  The  effect  of  the  differ- 
ent modes  of  transfer  cannot  be  judged  of  without  knowing 
something  of  the  aulfamty  by  which  they  were  establidied ;  and 
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the  vendor  has  not  given  that  infonnation  which,  for  any  thing 
that  yet  appears,  must  be  presumed  to  be  within  his 
reach.  I  give  no  opinion  as  to  the  detail  of  what  *is  to  [*619] 
be  given :  for  it  would  be  impossible  to  do  so  without 
having  more  information  than  has  yet  been  afforded.  The  pro- 
per course,  therefore  will  be  to  send  the  case  back  to  the  Master. 
The  Older  will  be — ^the  Master  having  reported  that  a  good  tide 
to  the  shares  has  been  shown,  and,  the  court  being  of  opinion 
that  a  good  title  has  not  been  shown,  refer  it  back  to  the  Master 
10  review  his  report 


Gbovb  v.  Bastard. 


1848:  BfK]r6. 

In  a  mii  for  fpedfio  peifoniianee  by  a  vandor  whoM  tiUa  was  dainred  nndar  a 
piokmi  will,  it  appearing  that  tha  heir  had  failed  in  an  action  of  ejectment,  and 
afterwaida  in  a  motion  for  a  new  trial,  the  Master  reported  in  favor  of  the  title,  and 
the  Vice-Chancellor  confirmed  the  report,  and  decreed  specific  performance  with- 
out requiring  the  plaintiff  to  establish  the  will.  Bat  the  Lord  Chancellor,  on  ap- 
peal, reversed  that  decision,  holding  that  it  was  more  consonant  to  the  principlee 
of  this  court  that  the  validity  of  the  will  in  aneh  a  case  riioold  be  conclusively  de» 
tarmined,  if  passible,  between  the  vendor  and  the  heir  than  that  it  should  be  left  to 
be  litigated  between  the  heir  and  the  purchaser  after  the  purchase  money  should 
have  been  paid. 

This  was  a  suit  for  specific  performance.  The  vendors  were 
trustees  for  sale,  under  the  will  of  a  testator,  who,  by  his  will, 
which  was  executed  during  his  last  illness  and  within  a  few 
months  before  his  death,  after  leaving  inconsiderable  legacies  to 
,  his  mother  and  brothers  and  sisters,  devised  and  bequeathed  the 
great  bulk  of  his  property  to  the  plaintiffs,  upon  certain  trusts, 
for  the  benefit  of  the  solicitor  who  drew  the  will  and  his  two 
chiMren,  one  of  whom  was  the  testate's  godchild. 

The  testator  died  in  1844 

After  the  plaintiffs  had  contracted  with  the  defendant  for 
the  sale  of  the  property,  the  testator's  heir-at-law  brought 
*an  action  of  ejectment  for  it,  on  the  ground  that  the    [*620] 
will  had  been  obtained  fraudulently  and  by  undue  in- 
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fluence ;  but,  at  the  trial  in  July  1846,  a  verdict  was  fbutid  for 
the  defendants  (at  law,)  and  a  motion  for  a  new  trial  was,  in 
June  1847,  refused.  In  the  mean  time  the  present  suit  had  been 
instituted  against  the  purchaser,  who  had  refused  to  complete, 
on  the  ground  of  the  suspicion  attaching  to  the  will,  and  the 
claim  set  up  by  the  heir.  The  usual  reference  haying  been 
made  as  to  title,  the  Master,  by  his  report,  dated  the  16th  of  June 
184r,  found  that  a  good  title  to  the  property  had  been  shown  be- 
fore the  filing  of  the  Mil,  and  exceptions  to  that  report  were 
overruled  by  Vice-Chancellor  Knight  Bruce,  and  a  decree  pro- 
nounced for  specific  performance  with  costs.  On  an  appeal  by 
the  defendant  from  that  decision, 

Mr.  Pulvis  and  Mr.  WiUcockj  for  the  appellants,  contended 
that  the  will  was  of  too  suspicious  a  character  to  justify  the 
court  in  forcing  upon  a  purchaser  a  title  derived  under  it,  lUh 
worth  r.  Marriott  ,'(a)  observing,  that,  although  the  heir  had 
firiled  in  his  first  attempt  to  impeach  it,  he  might  bring  another 
ejectment  in  which  he  might  be  more  successful.  They  also 
commented  on  some  apparent  inconsistencies  ix^  a  declaration  in 
the  nature  of  an  affidavit,  which  was  set  out  in  the  report  as 
having  been  made  by  the  solicitor  about  the  time  when  the  will 
bore  date,  to  the  effect  that  he  had  very  reluctantly  inserted  his 
own  and  his  children's  names  by  the  testator's  express  direction, 
and,  after  having  used  his  best  endeavors  to  dissuade  the  testa- 
tor from  disinheriting  his  near  relations  in  their  favor. 
[•621]  ^  In  answer  to  an  inquiry  from  the  Lord  Chancellor, 
whether  the  defendant  was  willing  to  wait  until  the  plain- 
tiff should  have  established  the  will,  they  said  that  he  was, 
and  that  they  had  asked  for  that  security  to  their  title  in  Ae 
court  below,  but  that  it  had  been  refused. 

Mr.  MaKns  and  Mr.  RastA  for  the  plaintiff,  contended,  that, 
after  what  had  taken  place  at  law,  the  mere  suggestion  that  tfie 
heir  might  renew  his  attempt,  formed  no  valid  ground  of  objeo- 
tion  to  the  title ;  McQueen  v.  Farquar,{b)  OsbtMistwt  v.  As- 

(•)  1  M.  &  K.  649.  (h)  11  Vet.  4«7. 
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iewy(a)  Chrmm  t.  PtUsfard4h)  They  aho  attempted  lo  sbow 
that  theie  was  no  inconsisteiicy  in  the  Momeifs  deelaratioii, 
and  even  relied  upon  k  to  remeye  snsiMcioii. 


The  Lord  Chancellor. — ^It  is  always  a  painful  duty  for 
the  court  to  have  to  decide  on  a  title  in  the  absence  of  the  party 
interested  in  disputing  it  Generally  the  court  ha»  no  means 
<if  escaping  ficom  that  duty ;  and  in  such  cases  it  must  take  upon 
itself  to  form  an  opinion  whether  the  otgeetion  suggested  is 
of  a  sufficiently  serious  nature  to  render  it  inequitable  to  force 
(he  title  upon  a  purchasor  in  the  face  of  it ;  and  the  question  is 
always,  what  is  die  value  of  the  objection.  I  folly  ooncur  in 
the  decisions  which  have  been  referred  to.  In  bodi  the  same 
dificulty  arose,  and  in  both  the  oourt  had  no  means  of  conclu- 
ding the  party,  by  whom  it  was  suggested  that  a  claim  had  been 
«r  might  be  made. 

The  courts  in  Ails  country  have  not  the  power  which 
the  courts  in  Scotland  have,  of  settling  such  questions  *by  p623J 
deeUarmiar;  but  in  this  particular  instance  this  court  has 
in  effect  the  power  cS  a  Scotch  declarator,  for  it  has  the  power 
of  bringing  the  question  raised  by  the  third  party  to  the  test,  I 
have  here  a  will  prepared  by  a  scriicitor,  taking  benefits  under  it 
to  himself  and  his  children,  to  the  exclusion  of  the  testator's  own 
family.  That  may  be  quite  right,  though  it  is  imposedble  not 
to  regard  such  a  transaction  with  some  degree  of  suspicion.  The 
declaration  of  the  party  has  been  referred  to  for  the  purpose  of 
removing  that  suspicion ;  but  I  think  the  declaration  makes  the 
matter  worse  than  before.  At  all  events,  the  heir4tt-law  insisted 
that  the  will  was  one  which  ought  not  to  stand,  and  brought  an 
ejectment  The  Master  states  the  action,  that  the  h<ir  ftiled, 
and  that  a  motion  for  a  new  trial  had  been  refused.  That  un- 
doubtedly raises  a  strong  presumption  against  the  heir,  and  the 
Master  accordingly  finds  that  a  good  title  had  been  diown.  If 
tfiere  were  no  other  means  of  disposing  of  the  ease,  and  I  was 
ebliged  to  say  whether,  under  these  circumstances,  the  oljection 
ought  to  prevail,  I  should  feel  considerable  heatati<m  in  saying 
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that  it  should  not.  In  Oreea  v.  Ptdsford  there  was  only  a  claims 
not  followed  up  by  any  act,  and  without  any  fBcX  being  stated 
as  a  foundation  for  it ;  and  the  Master  of  the  RoUs  says,  ^  I  cannot 
think  this  of  itself  sufficinnt  to  entitle  the  plaintiff  to  say  the  title 
is  not  a  good  one,  or  that  the  agreement  ought  not  to  be  specifi- 
cally performed.  If,  however,"  he  proceeds^  "  it  were  possible  to 
institute  any  inquiry  as  to  the  faets  which  took  place,  I  think  it 
ought  to  be  done  for  the  satisfaction  of  the  purchaser,  but  I  do 
not  see  how  that  can  be."  That  is  an  authoiity,  that  if  there 
are  means  of  bringing  the  objection  to  a  test,  the  court  will  do 
so  before  it  compels  the  purchaser  to  take  the  tide.  In  this  case 
I  hare  the  means,  by  requiring  the  vendor  to  file  a  bill  to 

establish  the  will  against  the  heir.  In  that  way  the 
[*623]    *question  will  be  speedily  and  conclusively  determined. 

If,  as  soon  as  the  bill  is  filed,  the  heir  puts  in  an  answer 
abandoning  his  claim,  the  cloud  wiU  be  removed  at  once,  and 
the  questicm  set  at  rest  for  ever.  If,  on  the  other  hand,  he  insists 
on  an  issue,  it  is  much  more  in  accordance  with  the  practice  of 
this  court  that  that  question  should  be  tried  between  the  heii 
and  the  devisee  than  between  the  heir  and  the  purchaser,  after 
he  has  paid  the  purchase-money.  Let  the  cause,  therefore,  stand 
over  for  that  purpose,  with  liberty  to  apply. 


SowDON  V.  Marriott. 

1848 :  June  13. 

The  Loid  Chanoellor  doee  not,  by  vaiying  an  ocder  or  doono  VEgaa  «ppe8^  Itko  pet- 

aeMMm  of  thecune  in  iUi  ulterior  ita^ :  bnt  entMeqfiient  proceedings  go  on  in  the 

court  below  u  if  hie  Lordship's  order  had  been  made  there. 

The  object  of  this  suit  was  to  enforce  the  covenants  of  a  cer- 
tain deed.  The  defence  was  that  the  deed  was  usurious,  and 
Tice-Chancellor  Knight  Bruce,  before  whom  the  cause  was 
heard,  being  of  that  opinion,  dismissed  the  bilL 

On  appeal,  the  Lord  Chancellor  reversed  that  decree  and  or- 
dered that  the  bill  should  be  retained,  with  liberty  to  Ae  plain- 
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tiff  to  bring  an  action.  The  action  resulted  in  a  yerdict  for  the 
defendant,  wheieupcm  the  cause  was  restored  to  his  Lordship's 
paper  of  appeals.    On  its  coming  on,  to  be  finally  disposed  o{y 

The  Lord  Chancellor  said — ^If  this  case  is  to  come  before 
me,  so  might  every  other  in  which  I  vary  the  decree  of  the  court 
briow.  When  1  do  so,  I  merely  make  die  order  which  1  think 
the  court  below  ought  to  have  made.  Whatever  b  con- 
sequent upon  *that  order  must  be  brought  before  that  [*624] 
branch  of  the  court,  and  not  here. 

His  Lordship  accordingly  refused  to  hear  Ae  case. 


Newton  v,  Ricketts. 

1848 ;  Mu6k  11. 

If  one  of  two  piiihitift  appeuB  in  penoD*  the  other  caimot  be  heard  by  oomoel ;  tat 

co-plMntiflii  oanaot  eever,  aor  can  the  same  party  be  heard  both  in  penon  and  by 

coouel. 

The  plaintiffs  in  this  cause  were  Mr.  Newton,  a  banister,  and 
his  wife.  On  the  hearing  of  an  appeal  motion,  Mr.  Newton 
opened  the  case,  and  commenced  by  stating  that  he  appeared  in 
person  in  support  of  the  motion.  After  he  had  sat  down,  Mr. 
Cooper  was  proceeding  to  follow  him  on  the  same  side,  but  was 
stopped  by  the  Lord  Chancellor,  who  said,  that  co-plaintiflb 
could  not  sever,  nor  could  the  same  party  be  heard  both  in  per- 
son and  by  counsel;  and,  therefore,  whether  Mr.  Cooper  ap- 
peared as  counsel  for  both  the  plaintiffs,  or  for  Mrs.  Newton  only, 
he  could  not  be  heard.  But  it  apiiearing,  on  examination  of 
Mr.  Cooper's  brief,  that  he  had  been  instructed  to  appear  '<  with 
Mr.  Newton  for  the  plaintiffs,"  and  Mr.  Newton  having  explained 
that  he  had  used  the  exptesaiaa  which  had  escaped  him  inad« 
vertently,  intending  to  appear  as  counsel,  and  not  ^  in  person," 

The  Lord  Chancellor  said — ^Had  Mr.  Newton  not  stated 
at  the  commencement  of  his  speech  that  he  appeared  in  person, 


ojum  m  cHANcaBibT. 
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I  flliould  not  have  itiquixed  ^^lettier  he  was  die  same  ftaoa  a9 
die  paity  to  the  leewd,  but  diould  haw  amuaBd  that  ha  if^ 
peared  as  counsel,  and  in  that  dnracter  I  riiould  not  have 

aBbwed  hktt  to  go  into  many  ef  the  topics  whkfa  he  in- 
f^&K]    trodnced  iste  his  ^speech,-  and!  whieh,  bat  for  tfie  iadul- 

gCBoe  that  is  goieially  shown  to  parties  who^  appear  in 
pencm,  wotdd  haTe  been  disorderly  and!  inq>iDpBr.  Bat,  as  he 
now  states  that  he  used  the  expieanon  inadvertently,  without 
bemg  awaie  of  Ihe  sense  in  which  k  would  be  taken^  it  would 
be  harsh  to  enforce  the  rule  against  him  in  this  case ;  and  there- 
fore,  under  Aa  paitiouktt  eneunHsnceSi  I  will  h^arlfr.  Cooper  f 
but  upon  the  underslanding  tfiat  it  is  not  to  be  drawn  into  a 
precedent. 


Edwards  v.  S  ji^owat^ 

1S48 :  JTniw  16. 

Under  a  gift  of  Urtihni  t<r  the  feitrtor'r  wife  forlUb  to  her  OBpanlB  nee,  witlr  tn  elk 
eoliite  poirer  ef  i|iiNMiitiiis  the  pandptl  by  dsedf  or  will,  mnd  a  gift,  in  defaoh  of 
■Hch  ap^ointiiieat,  to  her  next  of  kin  ae  ia  caM  of  inteilaey :  Held,  that  the 
gift  of  the  priflcipal  had  not  lapeed  by  the  death  of  the  wife  in  the  teetator'f  lifetime^ 
but  that  her  next  of  kin,  according  to  the  statnte,  were  entiSed  ia  the  benefit  of  it. 

Ebbnbzbb  Sallowat,  by  his  will,  dated  tin  4th  of  Deoem- 
ber  1837,  after  beqaeathing  sereral  legacies,  gaTe  the  residue  and 
remainder  of  his  real  and  personal  estate  to  two  trustees  whom 
he  named,  in  trust  to  mvest  the  same,  and  to  pay  the  mcome  to 
his  wife  Martha,  during  her  natural  life,  with  a  declaration  that 
ber  receipts  alone  should  be  good  dischaiges  to  the  trostees  for 
such  income ;  and  that  the  same  should  not  be  subject,  or  liable 
to  the  contracts,  debts  or  engagements  of  any  future  husband  she 
might  marry ;  and  from  and  after  the  death  of  his  said  wife^then 
as  to  one  moiety  of  such  residue  uix>n  trust  for  snob  person  or 
persons^  and  in  such  manner  and  fomi,  as  his  sajd  wife  snould 
by  deed  or  will  appoint ;  and  in  default  of  such  appointment,  he 
directed  that  the  same  siicnild  be  receiTod  and  eigoyed  by,  and 
be  thereby  gave  the  same  unt<^  between^  and  amongst  her  nejtf 
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af  ktfi)  s»  m  case  of  distribution  of  intestate's  eflbets.  And  after 
dispmang  of  the  other  moiety  of  the  lesidae  to  other  persons,  he 
afqpointed  his  wife  sole  executrix  of  his  wiU. 

*The  testator's  wife  died  in  the  year  1839,  in  his  life'    [*626] 
time ;  and,  on  his  death  in  the  year  1846,  his  two  bro- 
thiMs  took  out  administration,  with  the  will  annexed,  to  his 
estate. 

The  smi  was  instituted  by  some  of  the  next  of  kin  of  the  wife, 
lor  payment  of  a  moiety  of  the  lesidue  imder  the  above-mention- 
ed clause  in  the  will. 

The  defendants,  the  administrators,  put  in  a  general  demurrer 
to  the  bill,  insisting  that  that  moiety  had  lapsed.  The  demuner 
havii^  been  overruled  by  Yice-Chancellor  Knight  Bruce, 

Tho  defendants  appealed  from  that  decision. 

Mr.  Humphrey  and  Mr.  Craig^  for  the  appellant,  contended 
that  the  paramount  object  of  the  testator  in  the  gift  in  question, 
evidently  was  to  benefit  his  wife,  and  that  his  only  motive  for 
qualifying  the  gift  as  he  had  done,  was  to  secure  to  her  the  en- 
joyment of  it,  in  the  event,  which  he  anticipated,  of  her  contract- 
ing a  second  marriage ;  that  it  was  unreasonable  to  suppose  that 
his  wife's  next  of  kin  being  an  unascertained  class,  were  them- 
selves objects  of  his  bounty,  or  that  he  could  have  intended  them 
lo  take  anything  but  what  his  wife  should  have  the  power  to 
deprive  them  of  by  an  appointment.  They  relied  on  Baker  v. 
Hanbury^{(£)  decided  by  Sir  John  Leach  Y.  C,  and  affirmed  on 
appeal  by  Lord  Lyndhurst,  and  which  they  contended  was  d 
higher  authority  than  the  conflicting  decision  of  Sir  J.  Leach, 
M.  R.  in  the  subsequent  case  ofHardwick  v.  'I%urst(m,{b) 
Calikorp  v.  Chmgh^d)  and  ChaUerisY.  Y<mng,{e)vre;te  [*627] 
also  referred  to. 

Mr.  Swmuton  and  Mr,  CAomttsM,  appeared  fior  the  respond- 
ents, but 

The  Lord  Chancellor,  without  hearing  them,  said : — No' 

(«)  3  Ram.  340.  (()  4  Kott.  380.  (e)  3  ft  C.  C.  395,  n. 

(4  <  Midd.  30  tad  9  Rmh.  1S3. 


ear  causes  m  chancery. 

■^^■—     I  I.I.  .»  Illll    .^— ^^^^M^—  I        ■         ^^^^ 

.  1848.— Edward  t.  Salloway. 

tbing  can  be  more  clearly  established  than  that  legatees,  describ- 
ed as  the  next  of  kin  of  another  person,  are  of  a  description  under 
which  parties  may  take  the  benefit  of  a  bequest,  and  the  ques- 
tion here  is,  whether  parties  so  described  are  to  be  deprived  of 
what  is  expressly  given  to  them  by  that  description,  simply  upon 
a  speculation  that  if  the  testator  had  foreseen  the  event  which 
has  happened,  he  would  not  have  made  such  a  disposition.  Sudi 
a  proposition  is  contrary  to  all  principle.  It  is  in  vain  to  specu- 
late on  what  a  testator  might  or  might  not  have  done  or  intended 
in  a  different  state  of  circumstances,  from  that  which  he  in  fact 
contemplated.  That  would  be  quite  arbitrary  and  full  of  dan- 
ger. The  only  safe  way  of  determining  what  a  testator  intend- 
ed, is  to  look  at  what  he  has  said.  It  may  be  that  in  the  present 
case  the  disposition  in  favor  of  the  next  of  kin  of  tlie  wife,  was 
introduced  only  for  the  purpose  which  has  been  suggested,  and 
that  the  testator  would  not  have  thought  fit  to  provide  for  those 
individuals  if  he  had  foreseen  that  his  wife  would  not  live  to 
take  the  benefit  of  his  bequest  to  herself;  but  whatever  may  have 
been  the  motive  for  the  gift,  the  gift  and  the  motives  for  the  gift 
are  different  things,  and  the  gift  itself  is  there.  And  even  with 
reference  to  the  motive,  it  may  be  observed  that  the  gift  to  the 
next  of  kin  was  not  necessary  to  the  purpose  of  protecting  the 

interest  of  his  wife,  for  by  giving  her  a  general  power 
[*628]    *of  appointment  in  addition  to  a  life  interest,  he  had  given 

her  the  absolute  control  over  the  fund.  The  gift  to  her 
next  of  kin  in  default  of  appointment,  stands  therefore  as  a  dis- 
tinct substantive  disposition  in  the  will,  and  I  can  find  no  prin- 
ciple for  taking  that  gift  away  upon  a  speculation  of  what  the 
testator  might  have  done  under  different  circumstances. 

The  conflict  of  the  authorities  which  have  been  cited,  enables 
me  to  dispose  of  the  case  as  I  should  have  done  in  the  absence 
of  any  authority,  and  in  that  conflict  I  have  no  hesitation  in  pre- 
ferring the  later  decision  to  the  earlier  one.  But  in  such  a  state 
of  the  authorities,  I  cannot  say  that  a  party  coming  in  a  repre- 
sentative character  was  wrong  in  appealing  to  this  court  I  shall 
therefore  dismiss  the  appeal  without  costs,  and  the  costs  of  both 
hearings  will  be  costs  in  the  cause. 
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184a— McM  V.  Buckley. 


Moss  V,  Buckley. 

1848 :  June  16. 

i«ftf«  given  to  eerre  a  ttKwniag  note  on  a  dofendant  for  whom  the  plaintiff  had  on- 
tared  an  appearance,  though  the  case  was  not  within  the  56th  Order  of  May  1845, 
which  authorizes  snch  senriee  only  on  a  defendant  who  defends  either  in  person  or 
by  a  solicitor. 

One  of  the  defendants  having  failed  to  appear,  the  plaintiff 
entered  an  appearance  for  him  under  the  8th  Order  of  August 
1841,  and  after  waiting  six  weeks  for  an  answer,  filed  a  travers- 
ing note,  and  applied  to  Yice-Chancelfor  Knight  Brace  for  an 
order  to  serve  it  on  the  defendant ;  but  his  Honor  declined  to  make 
the  order,  in  consequence  of  the  observation  attributed  to  the 
Lord  Chancellor  in  Anon.  11  Jurist,  28,  that  the  66th 
*Order  of  May  1845  applied  only  to  cases  in  which  the  [*629] 
defendant  either  defended  by  a  solicitor  or  in  person, 
whereas  in  the  present  case  the  defendant  was  not  within  either 
of  those  classes,  not  having  as  yet  taken  any  step  whatever  in 
the  cause. 

Mr.  Smythe  now  renewed  the  application  before  the  Lord 
Chancellor,  contending  that  the  case,  although  not  within  the 
letter  of  the  order,  was  within  the  spirit  of  it ;  and  that  here 
there  was  not  the  same  difficulty  which  existed  in  the  case  ci- 
ted, as  the  defendant  there  was  in  America,  and  the  court  had  no 
jurisdiction  to  order  service  abroad,  except  imder  the  act  of  par- 
liament,(a)  which  went  only  to  the  subpoena  to  appear  and 
answer. 

The  Lord  Chancellor. — ^The  present  seems  to  be  a  casus 
omissus  in  the  Orders.  It  is  part  of  the  66th  Order  that  service 
of  the  traversing  note  should  be  according  to  the  19th  and  21st 
Orders  of  October  1842 ;  but  when  you  go  to  them,  they  do  not 
apply  to  your  case.  You  want,  therefore,  an  order  independent 
of  the  General  Order.  I  think  it  is  within  my  jurisdiction  to 
make  a  distinct  order  for  this  particular  purpose.  Therefore  I 
make  an  order  now  for  service  of  the  traversing  note  on  the  de- 
fendant personally. 

(a)4&5W.4e.82. 
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184e._In  TO  Wtlker. 


[•630]  'Re  Walker,  a  Lunatic. 

1848 :  July  8. 

The  oommittee  of  the  ettate  of  a  hmotio  ii  net  entitled  to  my  lennnentioB  far  hii 
tnmUeb  Where  any  aOowmnce  ii  made  to  him»  it  ■  not  for  hie  aake,  bnt  fiir  the 
benefit  of  the  eetate,  as  where  rente  cannot  be  e^ctnally  coUeeted  by  tiie  oom- 
mittee without  amiatanee. 

Mr.  Walpole  applied  upon  the  petition  of  the  next  of  kin  of 
the  lunatic,  for  a  reference  to  the  Master  to  appoint  a  receiver,  at 
a  proper  salary,  of  the  r^ts  of  the  lunatic's  real  estate,  which 
consisted  of  a  great  number  of  tenements  in  Yorkshire,  let  at 
very  small  annual  rents,  which  were  stated  to  be  very  trouble- 
some in  the  collection ;  and  that  a  Mr.  Rawson,  a  relative  of  the 
lunatic,  who  had  been  appointed  committee  of  the  estate  in  July 
1847,  might  be  at  liberty  to  propose  himself. 

The  Lord  Chancellor. — As  the  committee  has  accepted 
the  office  without  any  stipulation  for  the  appointment  of  a  rs- 
ceiver,  or  for  remuneration  to  himself  for  extraordinary  trouble, 
I  will  not  make  any  order  of  reference,  unless  (m  the  understan- 
ding that  he  absolutely  refuses  to  continue  on  the  present  terms. 
If  he  does  so  refuse,  I  will  refer  it  to  the  Master  to  inquire 
whether  it  will  be  fit  and  ptoper  and  for  the  benefit  of  the  lunat- 
ic's estate,  that  any  and  what  allowance  should  be  made  to  the 
committee  for  collecting  the  rents.  The  amount  will  then  be 
entirely  in  the  Master's  discretion,  and  if  Mr.  Rawson  refuses  to 
accept  the  sum  which  the  Master  thinks  fit  to  allow,  some  one 
else  must  be  appointed  committee  in  his  place. 

The  order  was  made  accordingly. 

Boothaiiait 


[*631]  *Rs  Westbrookb. 

1848 ;  July  13. 

Allowanoe  not  ezoeeding  5  per  oent  on  reoeipt8,to  committee  of  lonatio^  eetate  for 
ezpemea  out  of  pocket  in  eoUeeting  reatab 
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1847.^Iii  TO  Weatbrook. 

A  SIMILAR  application  to  Ae  last  was  made  in  this  case  by 
Mr.  Miller,  who  stated  that  the  lunatic's  estate  consisted  of 
twenty-seven  tenements^  yielding  an  aggregate  rent  of  £1300, 
but  scattered  about  in  various  districts  in  the  neighborhood  of 
London ;  and  that  the  committee,  who  had  been  appointed  about 
a  year  ago,  had  accepted  the  office  at  the  request  of  the  mother 
and  sister  of  the  lunatic,  in  the  belief  that  he  should  be  allowed 
a  remuneration  for  the  trouble  of  collecting  the  rents,  which  oc- 
cupied a  great  deal  of  time. 

The  Lord  Chancellor. — The  public  ought  to  know  that 
committees  are  not  entitled  to  any  remuneration,  and  as  this 
committee  accepted  the  office  with  knowledge  of  what  the  prop- 
erty was,  and  without  stipulating  for  any  allowance,  I  shall  cer- 
tainly not  allow  it  in  his  case :  but  as  the  estate  may  require 
some  aid  in  its  ihanagement,  for  the  sake  of  the  property,  not  of 
the  committee,  I  shall  direct  the  Master  to  allow  him  the  expen- 
ses of  collecting,  meaning  thereby  money  actually  expended, 
not  exceeding  6  per  cent,  on  his  receipts. 


*MoTT  V.  Black  WALL  Railway  Company.       [*632] 

1848:  July  8. 

Hm  qn«tiMii  in  the  eaoM  being,  wfaether  the  pkintiff  was  eatitled,  under  an  agree- 
ment for  a  bnflding  lease,  to  a  covenant  ibr  the  nee  of  a  eeitam  road,  which  he 
claimed,  fint,  by  contract  as  implied  by  the  delineation  of  a  plan  in  the  margin  of 
the  agreement,  and,  Mooodiy,  on  the  gromid  of  aoqnieocence,  the  court  directed  an 
action  to  try  the  alleged  legal  right,  fint,  teaerving  the  qnection  of  acqnieacence  aa 
a  purely  eqoitable  one,  and  material  only  in  ease  the  legal  right  dionld  be  deter- 
mined egainat  the  plaintiff 

The  court  will  direct  the  defendant  in  equity  to  be  plaintff  ha  iuoh  action,  if  by 
that  means  the  right  can  be  moie  couTeniently  tried. 

The  plaintiff  had  built  a  house  under  an  agreement  for  a 
building  lease  from  the  then  owner  of  the  soil,  who  shortly  after- 
wards sold  the  land  adjacent  to  it  on  one  side  to  the  defen- 
dants, for  the  purpose  of  their  railway.  In  the  margin  of 
the  agreement  was  delineated  a  plan  of  the  demised  premises^ 
representing  them  as  bounded  at  the  front  by  a  high  road,  which 
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1847.— ltfott.v,  BlMkMftU  Uaamay  Co. 


vas  actually  made ;  and  oa  the  side  tomaais  the  xaikray,  by 
another  iotended  xoad,  to  hft  called  Amcfld  Sead^  mrhicb,  thoagh 
not  actually  made,  was  marked  out  by  lamoval  of  the  turf;  and 
this  plan  the  plaintiff  relied  on  as  entitliBg  hin  to  lease  with  a 
covenant  for  the  use  of  the  road  so  marked  out,  although  the 
agreement  did  not  in  terms  provide  for  such  covenant.  The  de- 
fendants  denied  that  right,  and  were  proceeding  to  build  a  sta- 
tion upon  the  line  of  the  xoad  in  such  a  manner  as  to  render  it 
impassable.  The  bill  was  filed  to  restrain  them  from  so  doing, 
and  for  the  execution  of  a  lease  by  the  company  in  conformity 
with  the  plaintiff's  construction  of  the  agreement,  charging  that 
if  the  agreement  itself  did  not  entitle  him  to  the  right  of  road 
which  he  claimed,  his  lessor  had,  previously  to  the  sale  to  the 
company,  knowingly  permitted  him  to  act  upon  the  agreement 
in  such  a  manner  as  to  preclude  the  lessor,  and,  the  company  as 

claiming  under  him,  from  disputing  that  right 
[*633]       •On  a  motion  for  the  injunction,  before  Vice-Chancellor 

Wigram,  his  Honor  directed  that  the  plaintiff  should 
tender  to  the  defendants  a  lease  containing  such  covenant  as  he 
claimed,  and  that,  on  the  defendants  refusing  to  execute  it,  the 
plaintiff  should  bring  an  action  against  them  for  breach  of  the 
agreement,  the  defendants  admitting,  for  the  purpose  of  such 
action,  that  they  had  stopped  up  the  road :  the  motion,  in  the 
mean  time,  to  stand  over. 

On  an  appeal  from  that  order  by  the  plaintiff,  it  was  conten- 
ded, oa  the  part  of  the  appellant,  that  the  case  was  one  for  the 
decision  of  this  court,  and  not  of  a  court  of  law,  as  it  was  for  a 
court  of  equity  to  say  how  an  agreement  ought  to  be  carried 
into  effect ;  that  the  action  directed  by  the  Yice-Chancellor  would 
decide  nothing  as  to  the  effect  of  the  acquiescence,  on  which 
the  i^aiBtiff  chiefly  rdied  ;  and  that  it  would  not  necessarily 
decide  even  the  other  point,  inasmuch  as  the  lease  to  be  tendered 
might  unintentionally  vary  from  the  agreement  in  some  minute 
particular,  independent  of  the  covenant  in  question,  which,  al- 
t}fpugh,  the  plaintiff  might  not  care  to  insist  upon  it,  would,  nev- 
Vtheless  be  a  good  defence  to  the  action. 

The  Lord  Chancbllor. — If  that  be  the  only  difficulty,  let 
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tbe  deflmdaants  bring  the  actism  against  the  plaintiff  for  not  ac- 
cepting a  lease  wUlumi  the  covenant  Such  an  acti<m  wonld 
detennine  the  rights  of  the  parties  under  the  agreement,  which 
aie  the  same  at  law  as  in  equity.  That  will  leave  open  the 
odier  question,  which  is  a  purely  equitable  one,  whether  the 
conduct  of  the  defendants,  <»  those  under  whom  ttiey 
claim,  has  been  such  as  to  preclude  them  fiom  ^insisting  [*634j 
tti  their  legal  right,  if  they  diall  turn  out  to  have  it(a) 

Notwithstanding  this  observation  the  argument  was  contin- 
ned,  and  both  sides  relied  on  Harding  v.  Wilao9u{b) 

On  the  c<mclu8ion  of  the  ai^ument. 

The  Lord  Chancellor  varied  (be  order  in  conformity  with 
the  above  suggestion,  and,  having  ascertained  that  a  delay  in 
building  the  station  would  not  produce  i^y  serious  inconveni* 
ence  to  the  railway  works,  he  granted  anii^unction  in  the  mean 
time. 

The  Soltcitar-Oeneralj  Mr.  BtUt^  and  Mr.  SauthgatCj  appeared 
for  the  plaintiff. 

sir.  Waodj  and  Mr.  Bigge,  for  the  defendant 


*Warb  v.  Rowland.  [•635] 

1847:  Nov.  13, 15;  1848 :  Jan  39. 

A  tMtator  directed  his  executon  to  tet  apart  a  ram  of  stock  to  answer  an  annuity  of 
6002.  to  be  paid  to  his  daughter  Anna  Maria  (who  was  then  his  only  snrviying 
chHd)  for  her  life,  and  on  her  death  to  divide  the  principal  among  her  children,  if 
she  Aoidd  leave  any,  on  their  respectively  •t^^iw^^g  the  age  of  twenty-lbiir ;  if  no 
child,  or  none  who  shooM  attain  that  age,  to  pay  thereout  two  small  legacies,  "  and 
all  the  rest  and  residne  of  the  said  principal  fond  he  gave  and  bequeathed  to  and 
amongst  his  heira-at-law,  share  and  share  alike ;"  and  in  a  subsequent  part  of  his 
will  he  appointed  his  said  daughter  by  name  his  general  residuary  legatee.  Held, 
neverthelest,  thait  araole  heiNss<«t-law  and  next  of  kin  of  the  testator  at  the  time 
«fhiad0Mli|ilM»a»friistMihfliMrt4aworaeztof  kioattha  tiiDB  of  her  dettllij 
entitled,  under  the  ultimate  gift,  to  the  fond  set  i^art  to  answer  the  annnity< 


(o)  See  Bmnmrd  v.  WtUtB,  Cr.  k,  Ph.  65,  (b)  S  B.  &  C.  96. 
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1847— Wufe  V.  Roirluid. 

Philip  Slatbr,  by  his  will  dated  the  18th  of  My  1806,  di- 
lected  his  executors  to  purchase,  in  the  3  per  cent  reduced  an* 
nuities,  the  sum  of  6002.  a  year,  upm  trust  te  permit  his  wife  to 
receive  the  said  annuity  for  her  U£e,  and  aftm  her  deaih  in  trust 
for  his  daughter  Anna  Maria  Slater ;  and  after  her  death,  to  dis* 
tribute  the  ]Hincipal  amongst  the  diildien  of  his  said  daughter, 
at  their  respective  ages  of  twenty-four  years^  with  maintenance 
in  the  meantime  ;  after  which  the  will  proceeded  as  follows : — 
^If  at  the  death  of  my  said  daughter  die  dioukl  leave  no  child 
or  children  living,  or  in  the  event  of  such  child  or  chiUUeD  dying 
under  twenty-four,  then  I  direct  my  trustees  to  sell  the  said  prin* 
cipal  fund,  and  to  pay  thereout  to  my  son-in-law  J.  G.  Christian, 
and  my  grandson  G.  T.  Rowland  6O01.  each,  if  they  should 
severally  be  alive  at  that  time ;  and  all  the  rest  and  residue  of 
the  said  principal  fund,  with  the  interest  and  dividends,  I  give 
and  bequeath  to  and  amongst  my  heirs-at-4aw,  share  and  share 
alike."  In  a  subsequent  passage  of  the  will  the  testator  gave 
the  residue  of  his  property  to  his  daughter  Anna  Maria  Slater 
by  name. 

Anna  Maria  Slater  was  the  only  surviving  child  of  the 
[*636]  testator  at  the  date  of  his  will,  and  she  was  also  his  ^sole 
heiiess-at-law,  and  next  of  kin  at  the  time  of  his  death. 
Upon  her  death,  in  the  year  1844,  without  having  married,  the 
heirs*at-law  of  the  testator  were  Philip  Slater  Fall  and  Isaac 
Hedgson  Wilson,  two  of  his  great-nephews,  grand-children  of 
his  two  sisters ;  and  his  next  of  kin  at  the  same  time  was  Je- 
mima Brune,  a  daughter  of  one  of  those  sisters. 

On  the  death  of  Anna  Maria  Slater,  the  principal  fund  set 
apart  to  answer  the  annuities,  consisting  of  about  20,0002.  stock, 
was  contested  between  three  parties^  the  personal  representative 
of  Anna  Maria,  as  the  sole  heiress-at-law  and  next  of  kin  of  the 
testator  at  the  time  of  his  death ;  Fall  and  Wilson,  as  his  co-heirs- 
at-law  at  the  death  of  Anna  Maria ;  and  Jemima  Brune,  as  his 
sole  next  of  kin  at  the  same  period. 

The  Yice-Ohancellor  of  England  having  decided  in  favor  of 
the  first,  the  other  two  parties  presented  separate  appeals, 
came  on  to  be  argued  together. 
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Mr.  HumpArey  and  Mr.  Boies,  for  Jemima  Bnme. 

lb.  Boli  and  Mr.  Bazalgeite,  for  Fall  and  Wilson. 

Mr.  BeiAeliy  Mr.  Js.  Parker,  and  Mr.  EBMeringion,  in  support 
of  the  decree. 


Jan.  29,  1848. — ^Thb  Lord  Chancellor. — ^If  HoUoway  ▼. 
HMaway,{a)  lays  down  the  rule  correctly,  there  can  be  no  doubt 
of  its  governing  this  case.  In  that  case,  as  in  this,  the  testator 
had  a  daughter,  to  whom  he  gave  the  interest,  for  life, 
erf*  a  sum  of  money  *which  he  directed  should  be  taken  [*637] 
out  of  his  general  estate  and  invested.  In  that  case,  as 
in  this,  after  the  daughter's  death,  her  children,  if  any  should 
be  living  at  the  time  of  her  death,  were  to  have  the  fond,  and 
if  she  left  no  children,  part  of  the  fund  in  HoUeway  v.  HoUaway 
was  to  be  held  in  trust  for  the  personal  representative  of  the 
daughter ;  and  the  remainder  of  the  fimd  in  trust  for  such  per- 
son or  persons  as  should  be  the  testator's  heir  or  heirs-at-law. 
In  die  present  case,  in  the  event  of  the  daughter  not  leaving 
children  the  trustees  were  then,  that  is  in  that  event,  to  sell  the 
trust-monies,  and  to  pay  thereout  to  two  other  persons  a  certain 
part,  if  they  should  be  severally  living  at  that  time  ;  and  then 
follow  these  words :  '<  All  the  rest  and  residue  of  the  said  prin- 
cipal trust-monies,  with  the  interest,  increase,  and  dividends,  I 
give  and  bequeath  to  and  amongst  my  .heirs-at-law,  share  and 
diare  alike ;"  and  in  a  subsequent  part  of  his  will,  he  gave  all 
the  residue  of  his  property  to  his  daughter  by  name. 

In  both  cases  the  word  '<  then"  is  to  be  found ;  but  in  both  it 
refers  to  the  event  and  not  to  the  time.  In  HoUaway  v.  HoUo- 
way,  the  part  of  the  fund  to  be  separated  from  the  rest  was,  in  the 
event  of  the  daughter  not  leaving  children,  to  be  her's  absolutely ; 
and  die  gift  to  the  heirs  is  of  the  remainder  of  the  fund ;  where- 
as, in  the  present  case,  if  the  persons  to  whom  part  of  the  fund 
was  given  did  not  survive  the  daughter,  the  gift  to  them  was 
not  to  take  effect ;  in  which  case,  therefore,  such  part  continued 

(•)5Vflt.399. 
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a  coDstitneiit  pait  of  tfae  ftmd^  and  xfimld  pass  -wiAn  it  to  the 
heirs.  In  HoUaway  y .  EhUoway  the  trust  for  the  heirs  is,  ^  far 
such  person  or  persons  as  shall  be  my  heir  or  heira-ajUhEW,"  dieie 
being,  at  the  testator's  death,  three  daughters  his  co-heirs-at  law 
and  next  of  kiii;  aad  the  ivoid  ^shall"  seeikied  to  describe 

persons  who  should  be  found  to  the  heiia  at  a  futun 
[*638]    *time.    In  this  case^  there  being  but  one  heir  and  next 

of  kin,  the  testator  gives  *<  to  his  heirs-irt4aw  shave  and 
share  alike."  He  uses  the  plural,  although  tboe  waa  Iml  one: 
in  HMoway  r.  HoUoway  he  uses  the  singular,  aldioug^  Asm 
were  three  heirs.  In  EUhway  y.  HMoway  the  testator  des> 
ciibes  the  duty  of  the  trustees  to  arise  upon  the  death  of  the 
daughter  without  issue.  In  the  present  case,  after  prescribing 
their  duty  as  to  the  portion  of  the  fund  to  be  separated  and  paid 
to  other  persons,  he  makes  a  new  and  distinct  gifk  to  the  heirs : 
"  All  the  rest  and  residue  of  die  said  trust-monies  I  give  and  be- 
queath amongst  my  heirs-at-law,  share  and  share  alike."  Hay- 
ing in  yiew  a  provision  for  certain  perscms  not  to  be  permanent 
except  in  particular  events,  he  no  longer  declares  any  trust  ef 
the  fund  so  appropriated,  but,  in  eflfect,  lets  it  fi&U  mto  the  residue 
of  his  estate  by  giving  the  fund  subject  to  sueh  prior  gift  to 
^  his  heirs,"  who,  being  his  dai^hter,  was  his  general  residnBry 
legatee. 

In  all  the  partieulars  in  which  the  two  cases  differ,  the  dtfbr« 
ences  are  in  favor  of  the  claim  of  Ihe  future  h  w  in  HMomay  v< 
BoBoway  ;  but  Lord  Alvimley,  acting  upon  the  authcxity  of 
many  earlier  cases,  held  that  the  heirs  at  the  death  were  the 
parties  described.  Sueh,  he  said,  was  the  intmdment  of  the 
law,  and  such  must  be  understood  to  be  the  meaning  of  tfie 
words,  unless  by  tibe  context  or  express  wovds  ifaey  plainly  ap- 
pear to  be  intended  oAerwise,  of  wl«h  he  did  not  find  suffident 
proof  in  that  will.  But  if  Lord  Alvanley  could  not  find  such 
proof  in  that  case,  I  certainly  cannot  find  it  in  this,  thinking,  as 
I  do,  that  there  was  much  more  of  evidence  tending  to  thai 
proof  in  that  case  than  there  is  in  this.  There  is,  indeed,  nothing 
ef  sueh.  lendenay  in  this  ease^  except  die  descriptsm  of  heir  m 

the  plural.  I  have  already  observed,  that  there  was 
[*639]    a  similar  inadaptaskioti  <ff  die  ^expressions  used  to  the 
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State  of  the  family  in  HoUoway  v.  HoUoway ;  but  in  the  pre- 
sent case  there  is,  I  think,  a  very  obvious  solution  of  the  appa- 
rent ineonsisteticies. 

Suppose  a  testator,  after  making  all  such  provisions  as  he  was 
anxious  about  finds  that  in  certain  events  all  these  provisions 
might  fail,  and  having  no  ether  object  in  view,  might  naturally 
wish  that  the  law,  with  respect  to  the  disposition  of  his  property, 
should  take  its  course.  If  he  so  expressed  his  wish,  his  heir  or 
next  of  kin  would  take  in  the  event  of  the  provisions  failing ;  but 
as  that  might  not  take  place  until  some  distant  period,  it  would 
be  uncertain  who  would,  at  such  time,  stand  in  the  place  of  such 
heirs ;  and  the  testator  might  therefore  very  naturaUy  express 
such  wish  in  the  terms  used  in  this  will ;  and  it  is  not  at  all  in- 
eoiisistent  with  such  an  expression  as  to  a  future  and  contingent 
interest,  that  he  should  give  the  residue  of  his  property,  being  a 
direct  gift,  to  his  daughter  by  name ;  or  he  might  have  contem- 
plated the  possibility  of  his  daughter's  death  in  his  own  lifetime. 

Since  HoUoway  v.  HoUoway  several  cases  have  occurred,  and 
particularly  Jones  v.  Colbeck^{a)  and  Miller  v.  EatimJib)  which, 
it  might  have  been  supposed,  would  have  received  a  decision  dif- 
ferent from  that  which  Sir  W.  Grant  pronounced  upon  tfie  au- 
thority of  HoUoway  v.  HoUoway  ;  but  in  none  of  those  cases  do 
I  find  any  disapprobation  expressed  at  that  decision,  or  any  in- 
tention entertained  of  overruling  it ;  but  in  all,  distinctions  are 
taken,  which,  whether  tenable  or  not,  leave  that  authority  vn* 
touched :  yet  in  none  of  these  is  the  claim  of  the  heir  at  the  death 
supported  by  circumstances  so  strong  as  are  to  be  found  in  the 
present  case. 

•There  is,  I  think,  no  ground  for  the  claim  of  the  heir  [*640] 
or  next  of  kin  to  the  exclusion  of  the  daughter ;  and  she 
filling  the  characters  both  of  heir  and  next  of  kin,  no  question 
arises  as  to  whether  she  took  the  fund  in  the  one  character  or  in 
the  other ;  I  therefore  think  the  decree  right,  and  that  the  appeals 
must  be  dismissed  witfi  costs. 


(«)8¥ii.Sa  (i)0ir  Gl»iOM|Mr,97B. 
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Kirk  v.  The  Oua&i>ians  of  thb  Poo&  of  the  B&omlbt 

Union. 

1846 :  Dec.  11, 14.    1848 :  Jan.  97. 

A  builder  agreed,  l»y  a  written  oontraet  imder  aeal,  with  a  board  of  giiKdiana,  to  baOd 
a  workhonie  aooording  to  a  certain  plan  for  a  certain  som :  andany  deviatioDa  iiani 
the  plan,  which,  the  board  or  their  architect  might  order  in  the  oonrM  of  the  wwkt 
were  to  be  valued  in  a  particular  manner,  and  the  value  added  to  or  deducted  from 
the  atipulated  price,  aa  the  case  might  be ;  but  it  was  ezprealy  prorided  that  no  al- 
lowance was  to  be  made  to  the  builder  for  additional  woik,  unleai  the  aame  afaookl 
be  ordered  in  writing.  After  the  bulder  had  been  paid  for  all  the  woik  done  pnr- 
auant  to  the  written  agreement,  he  filed  a  bill  against  the  board,  alleging  that  nondi 
additional  work  had  been  done  with  the  knowledge  and  sanction  of  the  board,  and 
on  the  faith  of  an  assurance  from  their  agent  that  no  written  order  for  it  was  ne- 
cessary, and  prajring  an  account  and  payment  of  what  was  due  in  respect  of  amch 
woik.  On  a  general  demurrer  to  the  bill.  Held,  fint,  that  the  solqeet-matter  of 
the  claim  was  not  of  itself  within  the  jurisdiction  of  this  court ;  and,  secondly,  that 
tho  alleged  fraud  on  the  part  of  the  board,  in  taking  advantage  of  the  want  of  a 
written  order  to  avoid  paying  for  work  which  they  had  sanctioned,  would  not  give 
the  court  jurisdiction,  and  that  bills  to  enforce  parol  contracts  within  the  Statute  of 
Frauds,  on  the  ground  of  part  performance  were  diflbrent,  the  court  having  jozii- 
diction  in  those  oases  over  the  original  snbjeet-matter,  via.  the  oontraet,  and  the 
question  being  whether  that  jurisdiction  was  ousted  by  the  want  of  a  vrriting, 
whereas  here  the  attempt  was  to  make  the  want  of  a  writing  the  ground  of  juris- 
diction. 

This  was  an  appeal  from  an  order  of  the  Vice-chancellor  of 
England,  overmling  a  general  deznuzier  to  the  bill  for  want  of 
equity. 

The  bill  stated  that  on  the  24th  of  May,  1844,  the  plainti^  who 
was  a  builder  entered  into  an  agreement  in  writing  with  the  de- 
fendants to  build  a  workhouse  for  the  Union,  according  to  a  spe- 
cification thereto  annexed,  and  to  certain  drawings^pra* 
[*641]  pared  by  Messrs.  *SaTage  and  Foden,  architects,  for  the 
sum  of  B576L ;  the  works  to  be  begun,  proceeded  with, 
and  completed  under  their  directions,  and  under  the  inspection  of 
a  clerk  of  the  works  to  be  by  them  appointed ;  and  it  was  thereby 
amongst  other  things  provided,  that  it  should  be  in  the  power  of 
the  board  of  guardians,  or  of  the  architects  by  their  authority,  to 
direct  such  alterations  to  be  made  in  the  works  during  their  pro- 
gress as  they  should  deem  expedient,  which  alterations  should 
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not  Yacate  or  make  Toid  tbe  contract,  but  should  be  peifoimed 
by  the  contractor,  according  to  the  directions  he  should  receive ; 
and  the  value  of  the  same,  whether  in  addition  or  deduction,  was 
to  be  ascertained  by  the  architects,  and  to  be  added  to  or  deduct- 
ed from  the  amount  of  the  contract  accordingly ;  but  no  allow- 
ance was  to  be  made  to  the  plaintiff  for  extra  or  additional  work, 
unless  the  same  should  have  been  ordered  in  writing ;  and  it  was 
further  agreed,  that  the  decinon  of  the  said  Mr.  Savage  with  re- 
spect to  the  amount,  state  and  condition  of  the  work  actually 
done,  and  also  in  respect  of  any  question  that  might  arise  con* 
ceming  the  construction  of  the  agreement,  or  the  specification  or 
drawings,  or  the  execution  of  the  works  thereby  contracted  for, 
should  be  final  and  conclusive. 

The  bill  then  stated  that  the  agreement  had  been  duly  sealed 
with  the  corporate  seal,  and  delivered  to  the  plaintiff;  that  he 
commenced  the  work,  and  duly  completed  it  as  after  mentioned  ; 
but  that  in  the  very  outset  it  had  been  found  necessary  to  make 
considerable  deviations  from  the  ground  plan  to  which  he  had 
been  referred  on  executing  the  contract,  in  consequence  of  the 
levels  haviog  been  incorrectly  taken,  and  that  a  great  deal  of  ad- 
ditional work  was  occasioned  by  such  deviation,  the 
whole  of  which,  however,  was  ordered  by  *and  executed  [*642] 
under  the  inspection  of  the  architects  and  the  clerk  of 
tbe  works. 

The  bill  then  stated,  that  <m  receiving  the  order  for  such  devi- 
ations, the  plaintiff's  foreman  had  asked  the  clerk  of  the  works 
for  a  written  authority  firom  the  architects,  but  that  the  clerk  of 
the  works  had  answered,  that  no  written  order  was  necessary, 
and  that  the  verbal  order  he  had  given  would  be  valid.  That 
relying  on  that  assurance,  and  inferring  fix>m  the  conduct  of  the 
defendants,  that  the  stipulation  requiring  a  written  order  for  de- 
viations had  been  waived,  the  plaintiff  executed  the  additional 
work  according  to  the  directions  of  the  clerk  of  the  works,  and 
under  the  sanction  and  with  the  knowledge  of  the  architects ;  and 
that  several  members  of  the  board,  in  particular  seven  who  wei^ 
luuaied,  frequently  vimted  the  works  during  their  progress,  and 
having  remarked  upon  the  deviations  from  the  original  plans, 
and  being  informed  (rf*  the  necessity  for  them,  expressed  their 
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appiobation  thereof;  bat  that  on  a  eham  Ibr  TeMonaMe  lena- 
nerati<ni  in  respect  of  such  additional  works  being  sent  in,  such 
elaim  had  been  disallowed  on  the  ground  that  they  had  been 
done  wifliont  any  written  order.  That  in  other  instances,  work, 
after  having  been  executed  according  to  the  original  plan,  had 
been  removed  and  re-executed  according  to  some  new  design,  by 
the  express  direction  of  the  clerk  of  the  works  as  the  agent  of  the 
defendants,  but  that  compensation  for  such  alterations  had  on  a 
similar  ground  been  refused.  That  the  items  so  disallowed 
amounted  in  the  whole  to  16942.  the  whole  of  which  the  defen- 
dants refused  to  pay. 

[The  biU  then  charged  that  the  plaintiff  had  very  seldom  any 
personal  communications  with  the  defendants ;  and  that 
[*643]  all  the  orders  came  to  him  through  the  *clerk  of  the  works 
who  was  appointed  by  them,  and  acted  throughout  as 
their  agent,  and  that  the  plaintiff  always  considered,  and  was, 
in  fiict,  induced  by  the  conduct  of  the  defendants,  and  their  ac- 
quiescence in  the  deviations  from  the  original  plans  which  were 
fifom  time  to  time  made  by  the  direction  of  the  architects  or  the 
clerk  of  the  works,  to  consider  that  all  such  orders  were  given 
to  him  with  the  cognizance  and  by  the  direction  of  the  defen- 
dants. 

The  bill  further  charged,  that  the  architects  and  the  cleik  of 
the  works  were  in  the  habit  of  attending  the  board  meetings  of 
the  guardians,  and  of  reporting  to  the  board  the  progress  of  the 
building ;  and  that  on  such  occasions,  they  laid  before  the  defen- 
dants the  plans  of,  and  acquainted  them  with  any  deviations 
from,  or  additions  to,  the  original  plan  of  the  building,  which  the 
architects  found  or  considered  eiflier  necessary  or  expedient ;  and 
that  such  deviations  or  additions  were  discussed  at  such  times 
by  the  defendants,  and  the  nature  and  expense  of  them  consider- 
ed, and  the  architects  were  then  authorized  by  the  defendants  to 
order  such  deviations  fiom,  and  additions  to,  the  original  plan  as 
the  defendants  approved  of;  and  that  all  the  deviations  from  and 
additions  to  the  original  plan,  for  which  the  plaintiff  had  charged 
as  additional  work,  were  so  sanctioned  or  approved  and  author- 
iced  by  the  defendants,  and  that  minutes  of  such  approval  were 
entered  in  the  minute  books  of  the  board,  and  signed  by  the  chair- 
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BMkn  prfinent  at  the  meetiiigs  of  ike  board  at  wbieh  suohBiattav 
W6I6  dtscussed*] 

The  bill  alto  diaiged  thai  the  minute  IxxAe,  and  entries  therein 
of  tbe  ofders  for  the  deviations  and  alterations  which 
were  from  time  to  time  made  by  the  plaintiflf  did  *in  fact    [*644] 
form  the  necessary  written  authority  for  such  deviations 
and  alterations. 

[The  bill  then  charged  that  throughout  the  progress  of  tbe 
building,  the  architects  acted  by  tbe  authority  and  with  the  cog- 
niasance  and  consent  of  the  defendants  in  the  otders  which  they 
gave  to  the  plaintiff  for  the  execution  of  additional  woik ;  and 
diat  the  defendant  always  encouraged  the  plaintiff  to  believe, 
and,  in  fiict,  gave  him  to  understand,  that  all  the  additional  work 
peiformed  by  him  under  the  direction  of  the  architects  was  or* 
dered  with  their  cognizance  and  by  their  authority,  and  would 
be  paid  for  by  them.] 

The  bill  prayed,  that  it  might  be  declared  that  the  defendants 
had  waived,  or  were  not  under  the  circumstances*  aforesaid  enti- 
tled to  insist  upon,  the  necessity  of  any  order  or  orders  in  writing 
oAer  than  as  before  mentioned,  previous  to  the  execution  of  the 
aforesaid  works ;  and  that  they  might  be  decreed  specifically  to 
perform  their  contract  with  the  plaintiff,  and  to  pay  to  him  the 
balance  of  1S942  remaining  due  to  him  upon  the  said  contract ; 
or  that  an  account  might  be  taken  of  the  works  executed  by  the 
plaintiff  by  the  order  of  the  defendants,  and  that  the  plaintiff 
might  have  credit  in  such  account  for  the  items  which  had  been 
so  disallowed  as  aforesaid  on  the  ground  that  no  written  orders 
had  been  given  for  the  works  to  which  they  referred,  and  that 
the  defendants  might  be  decreed  to  pay  to  the  plaintiff  what,  on 
taking  such  account,  should  be  found  due  to  him. 

Mr.  Stuartj  Mr.  RoUf  and  Mr.  Hargrave  for  the  appellant,  in 
support  of  the  demuner,  contended  diat,  independently  of  any 
special  circumstances,  the  plaintiff's  claim,  being  a  mere 
qu/onium  meruit  for  work  and  *labor  done,  was  not  a  fit    [*646] 
subject  for  a  bill  in  equity ;  Ambrose  v.  Dunmow  Vnr 
toift  ;(a)  and  that  what  the  plaintiff  called  acquiescence,  sanction, 
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or  encouragemeat  on  the  part  of  the  board,  as  supplying  AeiAaioe 
of  a  written  order  for  the  work,  was  available  to  prove  an  implied 
contract  at  law  {Sanders  v.  Quardiana  of  St.  Neofs  Union  Xa) ) 
and  therefore  afforded  no  ground  for  coming  into  this  court 

Mr.  Bethdl  and  Mr.  JSetherington,  for  the  bill,  contended  that 
the  work  in  question  was  not  work  for  which  a  corporation  would 
be  liable  upon  an  implied  contract ;  Paine  v.  Ouardians  of  the 
Strand  Union  ;{b)  but  even  supposing  it  was,  and  that  an  action 
on  an  implied  contract  would  lie  for  it,  that  would  not  meet  the 
plaintiff's  case  ;  for  what  he  claimed  was  not  payment  on  the 
footing  of  quantum  meruit,  but  on  the  footing  of  the  express  con- 
tract which  had  been  entered  into,  but  which,  it  was  clear,  he 
could  not  enforce  at  law  for  want  of  a  written  certificate :  for  at 
law  there  could  be  no  parol  waiver  of  any  part  of  a  contract  under 
seal.  The  case  was,  therefore,  of  that  class  in  which  this  court 
was  in  the  habit  of  giving  reUef  against  parties  who  sought  to 
take  advantage  of  some  legal  right,  or  ground  of  ezemptioi^ 
against  conscience.  Such  were  cases  of  relief  beyond  the  pen- 
alty of  a  bond  {East  India  Company  v.  Campumy{c) )  or  against 
forfeitures  or  other  penalties  for  breach  of  certain  covenants ;  or 
of  relief  upon  part  performed  contracts  within  the  Statute  of 
Frauds,  which  came  the  closest  to  this  case,  the  principle  of  them 
being,  that  it  was  against  conscience  to  take  advantage  of  tfas 

want  of  a  writing.  In  Bond  v.  Hopkinsj{d)  Lord  Redes- 
[*646}    dale  said,  <'  One  acknowledged  principle  on  which  *oourts 

of  equity  give  relief  is  to  prevent  an  advantage  gained 
at  law  from  being  used  against  conscience.  There  are  two  modes 
by  which  the  court  gives  relief  in  such  cases ;  one  direct,  the 
other  indirect  In  the  first  mode  it  acts  by  giving  of  itself  full 
relief;  in  the  second,  by  enabling  the  party  to  try  his  title  at  law 
without  the  impediments  which  may,  against  conscience,  be  op- 
posed to  his  proceedings."  In  the  present  case  the  first  mode  was 
inapplicable,  for  if  this  court  were  to  attempt  to  restrain  the  de- 
fendants by  injunction  firom  setting  up  the  want  of  a  written  cer- 

(«)  10  Jiir>rt,56S.  (i)  10  Jnnit,  308.  (c)  1  Seh.  &  UL 430. 
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tificate  as  a  defence,  the  court  of  law  would  not  regard  it.    The 
plaintiff,  therefore,  was  right  in  resorting  to  the  second  mode,  and 
in  asking  this  court  to  decree  payment  at  once. 
On  the  conclusion  of  the  ailment, 

The  Lord  Chancellor  said  he  should  look  into  the  bill  and 
the  cases  which  had  been  cited,  before  he  gave  judgment ;  but 
tiiat  there  was  this  distinction  between  the  present  case  and  those 
of  specific  performance,  that  there,  the  question  was  whether  the 
jurisdiction  was  taken  away  by  the  want  of  a  writing — here 
whether  it  was  given. 


Jan.  27, 1848. — ^The  Lord  Chancellor. — ^The  effect  of  the 
relief  prayed  by  the  bill  is  that  the  plaintiff  may  recover  in  this 
court  the  sum  claimed  by  him  as  the  balance  of  his  charge  for 
building  the  Bromley  Union  House,  which  chaise  includes  as 
well  the  work  specified  in  the  contract  as  other  not  so  specified, 
but  alleged  to  have  been  subsequently  ordered,  although 
no  order  in  writing  was  given  for  such  additional  *works ;  [•647] 
and  two  questions  appear  to  me  to  arise :  1st  Whether 
the  case  stated  in  the  bill  entitles  the  plaintiff  to  charge  those  ad- 
ditional works  without  any  order  in  writing :  and  2nd,  if  so 
whether  the  plaintiff  has  shown  a  right  to  appeal  to  the  jurisdic- 
tion of  this  court  to  enforce  payment  of  what  he  so  claims. 

The  contract,  after  referring  to  certain  plans,  drawings,  and 
specifications  of  the  intended  buildings,  was  merely  an  underta- 
Idng  by  the  plaintiff  to  do  such  works  for  a  specified  sum  and  by 
the  defendants  to  pay  such  eum ;  but  it  contained  this  provision : 
^  It  is  also  to  be  in  the  power  of  the  board  of  guardians  to  direct 
such  alterations  to  be  made  in  the  works  during  their  progress  as 
they  may  deem  expedient,  which  alterations  shall  not  vacate  or 
make  void  the  contract,  but  shall  be  performed  by  the  contractor 
according  to  the  directions  he  may  receive ;  the  value  of  the 
same,  whether  in  addition  or  reduction,  is  to  be  ascertained  by 
the  said  architects,  and  to  be  added  to  or  deducted  from  the 
amount  of  the  contract  accordingly ;  but  no  allowance  is  to  be 
made  to  the  contractor  for  extra  and  additional  work  unless  the 
■une  diall  have  been  oidered  in  writing."    The  bill  alleges  that 
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divers  alterations  and  deviatioas  became  necessary  and  'weie 
made  in  the  progress  of  the  works ;  and  that,  although  no  orders 
in  writing  were  given,  the  defendants  knew  of  and  approved, 
and  directed  through  their  architects  and  clerk  of  the  works,  all 
such  alterations  and  deviations,  and  afterwards  sanctioned  them. 
The  passages  selected  by  the  Tice-Chancellor  in  his  judgmeiU(a) 
axe,  I  believe,  the  strongest  in  the  bill ;  and  they  certainly  do  not 

put  the  case  higher  than  I  have  stated. 
[*648J  *That  this  court  will  not  in  general  assume  jurisdic- 
tion over  such  a  contract,  is  clear.  The  recent  decision 
of  the  Master  of  the  Rolls  in  Ambrose  v.  Dunmaw  Unian(jb)  is, 
I  believe,  the  latest  authority,  and  distinctly 'proceeds  upon  that 
principle.  So  the  question  is  really  reduced  to  this :  Does  the 
statement  in  the  bill  as  to  these  extra  works  and  deviations  give 
the  court  a  jurisdiction  which,  without  such  special  facts,  it  would 
not  have  had  1  The  Yice-Ghancellor  put  his  decision  upon  a 
well  known  rule,  that,  notwithstanding  an  express  stipulation  in 
a  contract,  the  parties  may,  by  their  conduct,  waive  it ;  and  that 
in  this  particular  case  the  provision,  that  the  defendants  were 
not  to  be  bound  by  any  order  for  an  alteration  or  deviation  unless 
in  writing,  did  not  prevent  the  plaintiff  from  enforcing  payment 
in  this  court  of  the  amount  and  value  of  such  alteration  and  de- 
viation, inasmuch  as  the  defendants  had  by  their  conduct  in- 
duced him  to  believe  that  he  would  be  paid  for  the  same,  and 
would,  therefore,  be  guilty  of  a  fraud  in  withholding  payment[l] 

(«)  These  panaget  are,  in  the  above  ttatement,  included  within  erotcheta. 
(b)  9  Beay.  508. 

[1]  Hiat  written  order  may  be  waived,  see  SnUtk  ▼.  Ougerttft  4  Baibour'fl  Su^ 
Ot  R.  €14.  The  oontnust  contained  a  prorriaion  that  tiie  party  ibr  whom  Uie  build- 
ing  waa  to  be  encted,  abonld  pay  and  allow  to  the  petaon  oontraoting,  a  ftdr  valaed 
price  ibr  any  workmanahip  or  materiala  that  he  ahonld  order  to  be  done  by  a  wrU- 
ten  memorandum  from  him  to  the  contractor.  Nnmenma  alterations  were  made  from 
the  original  plan,  and  specifications  by  the  verbal  directions  of  the  owner  of  the  build- 
ing, but  the  work  was  not  done  under  any  written  memorandum  to  the  builder.  Ae 
plaintiff  sought  to  elude  payment  for  the  extra  woik  and  materials,  on  the  ground  that 
there  was  no  writing  authorising  the  extra  work  as  required  by  the  contract  In 
answer  to  this  objection,  Strong,  Justice,  said :  "  It  is  true  that  there  is  no  positiYe  evi- 
dence of  the  existence  of  such  writing,  and  as,  if  there  had  been  any,  it  would  proba- 
bly have  been  delivered  to  Gugerty,  (the  builder,)  it  Is  fair  to  presume  that  there  waa 
none.    Th»  pifiiioBi  requiring  aaoh  writtug  liaiiiy  itymuMa  la  fldtht  ^§m  wwMft) 
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This  result  would  follow  from  any  case  iu  which  a  party  could 
not  recover  his  debt  at  law  for  want  of  writing ;  but  that  cannot 
be  contended :  for  the  mere  inability  to  enforce  a  legal  debt  at 
law  does  not  giro  the  party  a  remedy  in  equity. 

The  case  was  compared  to  bills  for  specific  performance  of  pa- 
rol contracts;  bat  in  that  case  tfie  court  has  jurisdiction  in  the 
onginal  subject  matter,  t.  e.  the  oontmct ;  and  the  question  is, 
whether  the  want  of  writing  shall  deprive  the  court  of  it  Here, 
the  attempt  is  to  make  the  want  of  writing  the  ground  of  juris- 
diction ;  but,  if  this  principle  be  sound,  why  may  not  all  parol 
oontmcts,  which  the  Statute  of  Frauds  requires  should 
be  in  writing,  be  enforced  in  equity,  where  the  ^plaintiff  [*649] 
has  acted  upon  the  fidth  of  the  contract  with  the  know- 
ledge of  the  defendant?  The  question  between  the  parties  is, 
does  the  provision  in  the  contract  protect  the  defendants  against 
the  performance  of  these  parol  contracts  ?  The  bill  assumes  that 
it  does,  by  praying  that  the  defendants  may  not  be  permitted  to 
set  up  the  objection. 

In  the  view  I  take  of  this  case  it  is  not  material,  but  I  camiot 
but  observe,  that  the  acts  charged  of  knowledge,  appopo^al,  and 
acquiescence  on  the  part  of  some  of  the  guardians*  cannot  aflbct 
the  right  of  the  guardians  as  a  body,  in  which  character  they 
are  sued.  I  think  tiie  overruling  the  demurrer  upon  the  ground 
stated  would  open  a  new  head  of  equity,  which  cannot  be  sup- 
ported; and  consequently  that  the  demuner  ou^t  to  have  been 
allowed. 

could  be  waived  by  him  if  he  choee  to  do  la  It  if  not  necenary  that  the  waiyer  diould 
be  in  writing  in  order  that  it  ihoald  be  e^ctnal.  {Fleming  ▼.  OUbert  3  John  R.  5S8 ; 
The  Mayor  ^  of  N.  T,  ▼.  BuiUr,  1  Baib.  Snp.Ct  R.  338.)  H«i«  the  evidence  ■ 
•nlBeientto  prove  isdi  a  waiver  by  Smith.  He  not  only  gave  yeibal  directioiia  for  the 
performance  of  the  esEtia  woik«  bat  when  Gagerty  objected  that  the  agreement  between 
them  required  a  written  order  for  that  pupose,  and  said  that  he  had  done  enough  without 
a  written  agrreement,  and  ahould  do  no  morOf  Smith  called  a  witneB8»  and  in  his  preeence 
and  in  the  preeence  of  the  architect  latd :  "Whatever  extra  work  yon  do  for  me  I  will 
pay  yon  for  it**  And  the  arehiteet  eaid :  "  Mr.  Ongeiiy,  that  ia  aa  good  as  a  written 
Older  to  you,  and  I  will  lee  it  right  to  you."  It  appears,  too,  that  aome  of  the  extra 
work  was  done  by  orders  given  by  Smith  and  his  architect  directly  to  Gugerty's  work- 
men ;  and  it  is  inferiUo  from  the  evidence  without  any  directions  from  him.  The  in- 
fsrence  is  clear  from  all  thii,  that  the  parties  mutually  waived  the  provision  requiring 
a  written  memorandum  for  extia  work  or  emitted  work. 
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Heath  v,  Chadwick. 

1848 ;  July  13. 

Crediton  of  an  imnlTdnt  cannot  maintain  a  suit  napeeting  prc^rty  or  rigliti  aOefod 
to  have  belonged  to  the  insolvent,  and  to  be  vested  In  hk  aangnee  mder  the  Inaol- 
vent  Debtor's  Acts,  upon  aa  allegation  of  ooQwion  between  the  asngnee  and  tlw 
paity  against  whom  the  relief  is  pnyed ;  and  the  samerala  apidies  to  suits  fat  a 
olgeet  by  the  insolTent  himselt 


This  was  an  appeal  from  an  order  of  the  Vice-chancellor  of 
England  overruling  a  general  demurrer  to  the  bill.  The  mate- 
rial substance  of  the  bill,  which  was  very  voluminous,  is  stated 
in  the  Lord-Chancellor's  judgment. 

On  the  hearing  of  the  appeal, 

Mr.  Sttuxrt  and  Mr.  Rogers  appeared  in  support  of  the  demur- 
rers. 

[*660]        *Bfr.  Bethell  and  Bfr.  Lloyd  for  the  UU. 

The  Lord  Chancellor. — ^Hie  bill  is  filed  by  Heath  on  be- 
half of  himself,  and  all  other  the  creditors  of  Jacob  Coimop^  an 
insolvent,  under  the  Insolvent  Debtors'  Acte,  except  some  who 
are  made  defendants,  and  of  whom  Lawrence  is  stated  to  be 
assignee  under  those  acts. 

The  bill  alleges  divers  incumbrances  effected  by  the  insolvent 
to  several  of  the  defendants  which  it  impeaches  for  usury,  and 
alleging  a  sale  of  the  insolvent's  leasehold  property  by  the  as- 
signee, under  which  George  Pearson,  the  defendant  demurring, 
became  a  purchaser  of  part,  states  that  the  lease  so  purchased 
was  afterwards  surrendered  to  the  lessor,  and  a  new  lease  granted 
or  agreed  to  be  granted  by  him,  and  charging  collusion  between 
the  assignee  and  the  several  defendants  incumbrancers  and  pur- 
chasers, prays  to  redeem  the  incumbrances,  notwithstanding  the 
sale,  surrender,  and  new  lease,  for  the  benefit  of  the  creditors  of 
the  insolvent 

The  bill  does  not  allege  or  put  in  issue  the  fact  of  the  plain- 
tiff's debt,  or  state  when  the  insolvency  took  place ;  but  it  does 
allege  that  at  a  meeting  of  the  creditors,  for  the  purpose  of  con- 
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adering  whether  any  suit  in  equity  should  be  oommenoed  for 
the  puipoees  sought  by  this  bill,  or  any  measures  adopted  for 
the  removal  of  the  assignee,  it  was  lesoived  that  it  would  be 
inexpedient  to  take  any  proceedings  for  such  objects. 

The  demurrer  is  for  want  of  equity,  multifariousness,  and 
want  of  parties. 

*The  first  objection,  that  the  plaintifE|  filing  a  bill  on  [*661] 
behalf  of  himself  and  all  other  creditors,  does  not  put 
in  issue  the  fact  of  his  being  a  creditor,  though  fatal,  is  proba- 
bly an  accidental  omission ;  but  the  other  objections  are  of  sub- 
stance. It  is  a  bill  by  one  creditor,  (supposing  hmi  to  be  a 
creditor)  under  the  Insolrent  Debtors'  Acts,  respecting  part  of  the 
insolvent's  estate ;  and  that,  after  a  resolution  at  a  meeting  of 
creditors,  that  no  such  proceedings  should  be  adc^ted. 

By  the  effect  of  the  Insolvent  Acts  all  property  and  rights  of 
the  insolvent  are  vested  in  the  assignee.  He  is  the  person  to 
realize  the  property,  and  to  institute  all  proceedings  proper  for 
that  purpose ;  but  he  is  prohibited  from  instituting  suits  in  equity 
without  the  authority  of  the  creditors.  It  would  be  strange 
that  any  creditor  should  be  competent  to  institute  such  suits 
which  had  not  only  not  been  authorized  by,  but  had  actually 
been  prohihibited  by,  the  creditors.  And  this  opens  another  ob* 
jection.  The  bill  alleges  that  the  resolution  against  instituting 
any  suit  was  carried  out  without  any  creditor  voting  against  it ; 
and  yet  the  bill  professes  to  be  on  behalf  of  the  plaintiff  and  all 
other  the  creditors  except  the  defendants. 

The  principal  question,  however,  is,  can  creditors  of  an  insol* 
vent,  under  the  Insolvent  Debtors'  Acts,  maintain  a  suit  respec- 
ting property  or  rights  alleged  to  have  belonged  to  the  insolvent, 
and  to  be  vested  in  his  assignee,  upon  an  allegation  of  collusion 
between  the  assignee  and  the  party  against  whom  relief  is 
prayed? 

The  acts  give  ample  power  to  the  jurisdiction  created  by  them 
to  meet  all  such  cases  as  are  stated  in  the  bill,  particularly  by 
the  removal  of  the  assignee,  if  he  improperly  uses  or 
omits  to  use  the  authority  vested  in  *him ;  and  it  is  ob-    [*652] 
vious  that  if  individual  creditors  were  permitted  to  file 
bills  in  this  court,  instead  of  resorting  to  the  jurisdiction  specially 
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created  for  enforcing  their  riglits  and  intReslB,  the  pnblie  -would 
be  deprived  of  mnch  of  the  benefit  of  such  special  jurisdiction } 
and  much  of  the  business  which  oii^ht  to  be  ttansacted  there 
would  be  transferred  to  this  court.    I  haye^  therefore,  much 
satisfaction  at  finding  that,  in  several  recent  cases,  this  subject 
has,  as  it  appears  to  me,  been  upon  a  proper  footing.    In  Yeitens 
V.  Robi993on,{a)  the  Tice-Chancellor  of  England  decided  against 
the  right  of  creditors  to  file  a  bill  upon  these  grounds,  as  he  had 
before  in  Kaye  v.  Fa^oake{b)  decided  against  the  right  of 
an  insolvent  debtor  to  file  such  a  bill ;  which  was  also  the  decis- 
ion of  Yice-Chancellor  Wigram  in  Major  v.  AtMand.{c)    The 
point,  indeed,  has  been  long  settled;   Spragg  v.  Binkes;{d) 
Benfidd  v.  I^Umwna  j{e)  Saxton  v.  Dams\{g)  Hammond  v.  At- 
tDood.{h)    Some  of  these  were  cases  in  bankruptcy,  but  the  prin- 
ciple is  the  same ;  and  all  of  them,  excepting  Yewens  v.  Robinr 
son,  were  bills  filed  by  insolvents  or  bankrupts,  or  persons  claim- 
ing through  them ;  but,  upon  demurrer,  the  bill  alleging  a  sur- 
plus, the  equity  of  the  bankrupts  and  insolvents  cannot  be 
distinguished  from  that  of  their  creditors.    Barton  v.  Jayne,{i) 
and  the  case  under  appeal  are  the  only  decisions  I  am  aware 
of,  holding  that  such  bills  can  be  maintained. 

I  have  referred  to  these  cases,  thinking  it  important  that  no 
doubts  diould  exist  as  to  the  rale  upon  this  sulgect,  klthougfa  it 
was  scarcely  necessary  in  a  case  in  which  the  bill  is  open 
[%63]  to  so  many  objections.  The  *object  of  the  bill  is  tors- 
deem  incumbrances,  and  to  set  aside  sales,  there  being 
no  privity  between  the  plaintiff  and  the  defendants,  except  that 
the  proceeds  of  the  property  are  distributable  under  the  provis- 
ions of  the  Insolvent  Debtm'  Acts  amongst  the  creditors  of  die 
insolvent. 

Of  the  multifariousness  and  want  of  parties  I  need  not  say 
any  thing :  upon  the  former,  the  only  question  would  be,  whether 
nuttters  totally  distinct  are  so  tied  together  by  allegaticms  in 
the  faiU  as  to  preclude  the  olqdction  upon  demuner.    There  in 

(«}U8ia.l06.  (6)881111.38.         (c)  3  Han,  77.  («5Vei.S8S. 

(•)9Vm.77.  (g)lBYm.TU.       (A)  3  Madd.  15a       (07Siai.94. 


GASES  IN  CHANCERY.  8Bil 


184a-aeatli  ▼.  Ghadwiok. 


qnild  snffident,  wtthoat  ttiii,  to  compel  me  to  mSkm  Ifae  de*' 
nratier. 


PiM  V.  Wilson. 

1S48:  Ai«.e,9. 

ftwwwlJBgi  ly  «  mnXHm  vate  the  1  4^9  Viet  e.  110»  •.  8,  with  a  view  to  awhini 
the  alleged  debtor  a  bankrupt  in  deiault  of  bis  satisfying  the  demand,  will  not  be 
interfered  with  in  a  court  of  eqnity  on  the  ground  merely  of  an  allegation  that  such 
proceeding  is  dictated  purely  by  fhind  and  malice,  and  that  no  debt  is  in  fact  dne. 

This  was  an  appeal  fmsa  an  order  of  the  Yice-Chaocellor 
of  England  oyerruling  a  general  demurrer  to  the  bilL 

The  bill  stated,  in  substance,  that  the  plaintiff,  who  was  an 
engineer,  having,  in  the  year  1825,  given  to  the  defendant  Wil- 
son, who  resided  in  New  Brunswick,  an  order  for  100,000  rail- 
way deegea,  of  a  particular  size  and  quality,  a  part  of  the 
quantity  ordered  was  shipped  early  in  the  following  year,  and 
was  duly  delivered  to  the  plaintiff,  who  had,  in  the  meantime, 
accepted  a  bill  for  336^.,  drawn  upon  him  against  the  cargo, 
^Brtiich  he  afterwards  paid :  but  that,  finding  that  the  sleepers 
varied  both  in  me  and  quality  from  the  order,  so  that  they  were 
wholly  unsaleable  in  this  country,  he  gave  notice  to  Wil- 
son, that  he  should  take  no  more,  and  that  *he  should  [*664] 
hold  him  responsible  for  his  breach  of  contract,  to  the 
extent  of  those  which  had  been  delivered.  That  notwithstand- 
ing that  notice,  Wilson,  in  the  year  1847,  sent  word  to  the  plain- 
tiff^ that  the  rest  of  the  sleepers  were  made,  and  ready  to  be 
shipped,  and  that  his  drafts  on  him  for  the  amount  would  be 
about  40001.  That  ttie  plaintiff  having,  in  reply,  expressed  his 
surprise  at  the  communication,  and  his  intention  to  abide  by  the 
determination  he  had  before  announced,  he  heard  nothing,  more 
upon  the  subject,  tmtil  the  month  of  June  1848,  when  Wilson 
caused  hUn  to  be  served  with  a  copy  of  an  affidavit,  purporting 
to  have  been  filed  in  the  Ck)urt  of  Bankruptcy,  stating  that  the 
plaintiff  was  indebted  to  him  i|i  the  si^m  of  43672. 18^.  10c/.,  for 
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goods  baigained  and  sold  by  him  to  the  plainliflfy  at  his  request, 
and  for  work  and  labor  done  for  him,  and  that  the  plaintiff  was 
a  trader;  accompanied  by  a  notice  requiring  immediate  payment 
of  the  same.(a) 

The  bill  then  charged  that  that  proeeeding,  having  for  its 
object  the  issuing  of  a  fiat  in  bankruptcy  against  the  plaintiff  in 
case  the  notice  were  not  complied  with,  was,  as  the  plaintiff 
verily  believed,  concocted  and  designed  by  and  between  Wilson 
his  agent  in  this  country,  and  his  attorney  (who  made  co-de- 
fendants with  him,)  not  bonajidcj  for  any  purpose  contemplated 
by  the  act  of  parliament  under  which  they  were  taken,  but 
fraudulentiy  and  with  a  view  of  extorting  money  from  the  plain- 
tiff which  was  not  justiy  due,  and  of  compelling  him  to  go  on 
with  a  contract,  which,  for  the  reasons  before  mentioned,  he  had 
justly  repudiated ;  and  that  so  far  from  the  plaintiff  being  in- 
debted to  the  defendant  Wilson,  he  had  a  claim  upon 
[*665]  %im  for  damages,  in  respect  of  the  sleepers  which  had 
been  delivered  and  paid  for. 

The  bill  then  charged  that  all  this  would  ajqiear,  if  the  de^ 
fendants  would  set  forth  the  discovery  thereby  requited ;  and 
after  charging  that  the  proceedings  aforesaid  were  illegal  and 
unjust,  and  that  the  defendants  intended  to  follow  them  up^  by 
causing  a  fiat  in  bankruptcy  to  be  issued  against  the  plaintiff, 
and  that  the  issidng  of  such  fiat  would  be  of  irreparable  damage 
to  the  plaintiff  and  his  credit,  it  prayed  that  the  defendant  Wil- 
son and  his  agents  might  be  restrained,  by  injunction,  from 
taking  or  prosecuting  any  proceeding,  or  doing  any  act  by  means 
or  in  consequence  whereof  a  fiat  in  bankruptcy  might  be  issued 
against  the  plaintiff  in  respect  of  the  alleged  debt  menticmed  in 
the  affidavit,  and  for  geneml  relief. 

And  Mr.  /.  Parker  and  Mr.  Hetkerington  appeared  for  the 
appellant 

Mr.  Ruasell  and  Mr.  Oiffard  for  the  respondent 

The  bill  was  attempted  to  be  supported,  first,  on  the  all^a- 
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tions  of  fiaud — the  case  being  compared  to  FVewin  v.  Lewis,{a) 
and  others  of  that  class  in  which  the  court  had  interfered  to  pre- 
vent parties  acting  under  the  authority  of  acts  of  parliament, 
from  exceeding  or  abusing  their  powers ;  and,  secondly,  on  the 
irreparable  damage  which  the  credit  of  a  trader  might  sustain 
by  the  mere  issuing  of  a  fiat  in  bankruptcy,  before  the  legal 
remedy  of  annulling  it  could  be  applied.  Attwood  v.  Bank€3(b) 
was  also  referred  to  as  an  authority  for  the  jurisdicticm. 

*The  Lord  Chancellor,  without  hearing  a  reply,  [*666] 
said,  there  was  no  more  reason,  but  rather  less,  for  in- 
terfering with  the  proceeding  of  which  the  plaintiff  complained, 
than  there  was  before  the  statute  1  &  2  Vict.  c.  110,  for  inter- 
fering with  the  right  of  arrest  on  mesne  process.  The  act  had 
introduced  no  new  hardship,  but,  on  the  contrary,  a  great  bene- 
fit to  the  debtor,  by  substituting  the  present  proceeding  against 
his  property  for  the  former  power  of  arrest  of  his  person,  by 
which  he  was  liable  to  be  thrown  into  prison,  and  thereby  in- 
capacitated for  providing  for  the  payment  of  his  debts.  If  the 
proceeding  sought  to  be  restrained  had  been  a  mere  action  there 
could  have  been  no  doubt,  the  only  equity  suggested  being,  that 
no  debt  was  in  fact  due.  Yet,  where  was  the  difference  be- 
tween the  two  proceedings  ?  both  were  remedies  for  the  recovery 
of  a  debt,  and  in  both  the  law  must  take  its  course  in  the  ab- 
sence of  equitable  grounds  of  interference.  In  Attwood  v. 
Bankes,  there  was  a  clear  equity :  here  there  was  nothing  but 
the  all^ation  of  the  debt  not  being  due.  The  demurrer  ought, 
therefore,  to  have  been  allowed. 

(«)  41L&Gr.94a  (ft)9BMnr.lM. 
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[*667]  *LANCASlfflES   V.  LANCASHIRe. 

1848 1  FeK  16. 

Adennof  iUtiMteftat«^ino|Mitf  in  trait  ibrhkniMeyMiljett  to  a  iSmnUmuj 
power  in  tiie  tnuteet,  onh«r  tttaining  twwty*Qnear  muofimgi  to  aetllo  Hw  nMo 
or  mich  part  ai  they  ahonld  think  fit  upon  h«r  and  her  children  if  die  ahoidd  have 
any,  with  remainder,  in  default  of  children,  to  her  mother  aboolntely.  Tlie  meee 
attained  twenty-one ;  bnt  before  any  settlement  was  made  under  the  power  At 
died,  without  haying  been  married.  Held,  that  the  power  ooaM  net  be  then  exer- 
cised, and  that  her  heir  was  entitled  to  the  whole  of  the  real  estate. 

A  trustee  of  a  wUl  who  had  formally  renounced  thai  cJiamcter  by  a  dsed  which  pnrw 
ported  (but  ineffisctuaUy)  to  appoint  a  successor,  being  applied  to  eleyen  ye^n  after- 
wards to  join  with  his  original  co-tmstee  in  a  deed  purporting  to  be  an  exercise  of  a 
dscietioDary  power  which  oouM  only  be  exercised  by  the  two  trustees  of  the  wiO 
for  the  time  being,  reftised  to  do  so,  without  an  indemnity,  but  ultimately,  on  being 
indemnified,  executed  the  deed.  Held,  thai  he  oeuld  net  nsume  bis  poaiiisn  ae 
trustee  for  such  a  purpose,  and  that,  even  if  he  oonld«  his  execution  of  the  deed 
under  the  circumstances  stated,  could  be  regarded  only  as  a  mere  formal  act,  and 
not  as  an  exercise  of  that  discretion  which  was  essential  to  a  due  execution  of  such 
a  power. 

If  the  nature  of  the  case  be  such  as  to  lender  costs  a  matter  of  disoretfan  with  the 
oonit,  the  mere  circumstances  that  they  form  part  of  the  relief  spedfioally  pimyed 
by  the  bill  does  not  make  them  a  suhstanttye  matter  of  appeal  irom  the  decrse. 

Wm.  Lancanshihb,  by  his  will  dated  tfie  16th  of  May,  1830, 
devised  and  bequeaAed  all  his  real  and  perscmal  estate  to  John 
Hutchinson  and  Ann  LancaAire  (the  widow  of  his  late  biothet, 
John  Lancariiire,)  in  trust  to  apfdy  the  wh<de  or  such  parts  as 
fliey  should  think  proper,  of  the  rents,  interest,  and  income  in 
the  support,  mainteoance  and  education,  of  his  niece,  Sarah  Lan- 
cashiie,  the  <Mily  child  of  his  said  brother,  until  she  should  attain 
twenty-one,  or  marry  with  the  consent  of  die  said  trustees  of  his 
will  for  the  time  being,  and,  immediately,  on  the  happening  of 
those  events,  'in  trust,  to  convey,  assign,  and  settle  the  said  trast 
estates  and  premises,  and  the  accimiulations  thereof  (if  any,)  or 
such  part  or  parts  of  the  same  as  they  should  think  proper,  to 
the  use  and  for  the  benefit  of  his  said  niece  and  her  assigns  fcM* 
her  life,  for  her  separate  use,  and  after  her  decease  to  the  use  or 
for  the  benefit  of  all  or  such  one  or  more  of  her  children,  in  such 
manner  and  in  all  respects  as  she,  whether  covert  or  sole,  should, 
by  deed  or  will  to  be  executed  in  the  presence  ci  three 
[*668]    witnesses,  *direct  or  appodnt ;  and  in  de&ult  of  such 


CASES  IN  OHANCBRT.  QBS 


1848.—- Luicuhiie  t.  Laacaaliin. 


appointment   and  80  far  as  any  such,  if  made,  should  not 
extend  to  the  use  or  for  the  benefit  of  all  her  children,  as  therein 
mentioned ;  and  if  there  should  be  no  such  child,  then  to  the  use 
or  benefit  of  the  said  Ann  Lancairhire,  her  heirs,  executors,  ad- 
ministrators, and  assigns  absolutely.    And  as  to  such  part  or 
parts  of  the  said  trust  estate  and  premises  as  his  said  trustees 
should  not  think  proper  to  settle  as  aforesaid,  and  with  respect 
to  which  he  gave  them  absolute  discretion,  upon  trust,  to  convey 
assign,  and  transfer  the  same  unto  bis  said  niece,  Sarah  Lanca- 
shire, her  heirs,  executors,  administrators,  and  assigns  absolutely. 
And  the  testator  directed  that,  to  prevent  dispute,  such  settlement 
should  be  submitted  to  and  approved  by  some  banister  of  ten 
years'  standing ;  and  he  ftirther  willed  and  directed,  that  if  the 
said  John  Hutchinson  and  John  Lancashire,  or  either  of  them, 
or  any  other  trustee  or  trustees  to  be  appointed  in  their  or  either 
of  their  stead,  as  thereinafter  mentioned,  or  their  respective  heirs, 
executors,  administrators,  or  assigns  should  depart  this  life,  or 
decline  to  act  in  and  for  the  trusts  and  purposes  before  men- 
tioned, or  any  of  them,  then,  and  so  often  as  it  should  so  happen, 
it  should  be  lawful  for  the  then  acting  trustee  or  trustees  of  his 
will,  with  the  consent  of  the  person  or  persons  for  the  time  being 
beneficially  entitled  to  the  said  trust  premises,  by  any  deed  or 
instrument  in  writing  duly  executed,  to  appoint  one  or  more 
person  or  persons  to  act  in  the  room  of  the  trustee  or  trustees  so 
dying  or  declining  to  act  as  aforesaid  :  and  that  upon  the  ap- 
pointment of  any  such  new  Ixustee  or  trustees,  the  said  trust  estate 
and  premises  should  be  vested  in  the  new  trustee  or  trustees 
jointly  with  the  surviving  or  continuing  trustee,  or  separately, 
as  the  case  might  require.    And  the  testator  appointed  John 
Hutchinscm  and  Ann  Lancashire  the  executors  of  his  will. 

•The  testator  died  in  January  1831,  and  John  Hutch-  ['659] 
inson  and  Ann  Lancashire  proved  his  will ;  but  by  a 
deed  dated  the  10th  December  1831,  and  made  between  Ann 
Lancashire  of  the  first  part,  John  Hutchinson  of  the  second  part, 
and  James  Osborne  of  the  third  part,  after  reciting  that  Ann 
Lancashire  and  John  Hutchinson  had  proved  the  will,  and  un- 
dertaken the  execution  thereof,  and  that  John  Hutchinson  was 
desirous  of  retiring  from  the  trust,  it  was  witnessed  that,  in  ex- 
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ercise  of  the  power  for  that  purpose  contaiiied  in  the  will,  Ann 
Lancashire,  as  continuing  trustee  under  the  said  will,  did  thereby 
nominate  and  appoint  James  Osbcmie,  her  broths,  joint  trustee 
with  herself,  of  the  said  will,  in  the  place  of  the  said  John 
Hutchinson ;  but  the  deed  contained  no  conveyance  of  assign- 
ment from  John  Hutchinson  of  his  estate,  as  trustee,  in  the  trust 
premises ;  and  Sarah  Lancashire,  who  was  then  a  minor,  was 
not  a  party  to  it 

Sarah  Lancashire  afterwards  attained  twenty-cme,  and  was 
thereupon  put  in  possession  of  the  trust  estates.   She  died,  without 
having  been  married,  in  July  1842,  up  to  which  time  no  settlement 
of  the  trust  estates  had  been  executed  pursuant  to  the  power  in  the 
will :  but  by  a  deed  dated  the  1st  of  November  1842^  and  made 
between  Ann  Lancashire  and  James  Osborne  of  the  first  part, 
John  Hutchinson  of  the  second  part,  William  Cantrell  and  Jo- 
seph Osborne  of  the  third  part,  and  the  said  Ann  Lancashire 
of  tlie  fourth  part,  after  reciting  the  facts  above  stated,  and  also 
that  doubts  might  be  entertained  whether  John  Hutchinson  was 
discharged  from  the  trusts  of  the  will  of  William  Lancashire  by 
the  indenture  of  the  10th  of  December  1831,  and  that  in  order 
to  obviate  such  doubts  John  Hutchins(»  had  concurred  with 
Ann  Lancashire  and  James  Osborne  in  the  propriety  of 
[*660]    the  settlement  'proposed  to  be  made,  and  that  Ann 
Lancashire,  James  Osborne,  and  John  Hutchinson  re- 
spectively, in  execution  of  the  trusts  of  the  said  will,  had  agreed 
and  determined  to  make  and  execute  the  setdement  thereinafter 
contained,  which  had  been  submitted  to  and  duly  approved  by 
Mr.  Cantrell,  who  was  a  barrister  of  ten  years'  standing — ^Ann 
Lancashire,  James  Osborne,  and  John  Hutchinson  conveyed  and 
assigned  all  the  real  and  personal  estate  devised  and  bequeathed 
by  the  will  of  William  Lancashire,  to  the  said  Joseph  Osborne 
and  William  Cantrell,  their  heirs,  executors,  d&c.,  to  the  use  and 
for  the  benefit  of  Ann  Lancashire,  her  heirs,  executors,  Ac.  for 
ever. 

John  Hutchinson,  on  being  applied  to  by  Ann  Lancadiire  to 
execute  that  deed,  declined  to  do  so  without  an  indemnity,  hav- 
ing never  interfered  in  the  trusts  since  his  retirement  therefrcm 
in  1831.    In  consequence  of  that  refusal  Ann  Lancashire  and 
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her  solicitor  gave  him  their  joint  and  several  bond  of  indemnity, 
whereupon  he  did  execute  the  deed  on  the  16th  of  December 
1842. 

Under  these  circumstances  the  present  suit  was  instituted  by 
the  heir-at-law  of  Sarah  Lancashire,  claiming  the  real  estate  de- 
vised by  the  will  of  William  Lancashire,  on  the  ground,  first, 
that  the  discretionary  power  thereby  given  to  the  trustees  to 
make  a  settlement  of  the  property,  not  havmg  been  exercised 
during  the  life  of  Sarah,  had  upon  her  death  ceased  to  exist : 
and,  secondly,  that  if  it  did  continue  after  her  death  it  had  not 
been  validly  executed  by  the  deed  of  1842,  inasmuch  as  Osborne 
was  not  duly  appointed  a  trustee  by  the  deed  of  1831,  for  want 
of  the  concurrence  of  the  party  beneficially  interested :  and  that 
Hutchinson  having  then  retired  from  the  trust,  was  in- 
competent to  resume  *his  place  after  an  interval  of  [*661] 
eleven  years,  for  the  purpose  of  exercising  the  power. 

The  cause  was  heard  before  Vice-Chancellor  Ejiight  Bruce, 
who  made  a  decree  for  the  plaintiff  with  costs,  expressing  in  his 
judgment(a)  a  doubt,  but  no  opinion,  as  to  whether,  indepen- 
dently of  flie  bond  of  indemnity  and  in  the  absence  of  all  unfair- 
ness, and  of  all  circumstances  of  a  suspicious  nature,  Hutchinson 
could,  after  his  retirement  and  the  ineffectual  appointment  of  a 
successor,  have  returned  effectually,  after  the  lapse  of  so  many 
years,  to  the  trusteeship  for  any  purpose. 

An  appeal  by  Ann  Lancashire  from  that  decree  now  came  on 
to  be  heard. 

Mr.  Bethellj  Mr.  Wtgramj  and  Mr.  WAiter  appeared  for  the 
plaintiff. 

Mr.  RoUf  Mr.  Bacofh  and  Mr.  Bazalgeite  for  the  appellant 
Sir  Francis  Simpkinson  for  Hutchinson. 

Upon  the  point  above  mentioned  as  left  undecided  by  the  Yicd- 
Chancellor,  no  authority  was  cited. 

(«)  I  0»  Gex  ft  Soi.  888.    8m  p^  89€. 
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In  the  couise  of  the  argument, 

Mr.  Bazalgette  contended  that  the  decree  ought  at  all  events 
to  be  varied  as  to  the  costs,  although  it  should  be  affirmed  in  other 
respects,  insisting  that  where  costs  were  part  of  the  relief  specifi- 
cally prayed  by  the  bill,  they  became  a  substantive  matter  of 
appeal,  Jenour  v.  Jenour  ;{a)  but 

[*662]  *The  Lord  Chancellor  said  he  could  not  recognize 
that  principle ;  if  he  did,  the  consequence  would  be,  that 
every  bill  would  pray  expressly  for  costs,  in  order  to  enable  the 
plaintiff  to  raise  that  question  on  appeal.  That  if  the  nature  of 
the  case  was  such  as  to  render  costs  a  matter  of  discretion  with 
the  court,  it  could  make  no  difference  whetherthey  were  or  were 
not  expressly  prayed  by  the  bill. 

At  the  conclusion  of  the  ai^ument, 

The  Lord  Chancellor,  after  expressing  a  clear  opinion  that 
the  direction  in  the  will  as  to  a  settlement,  did  not,  as  had  been 
contended  on  the  part  of  the  appellant,  constitute  an  imperative 
trust,  but  merely  a  discretionary  power,  proceeded  to  the  follow- 
ing effect :  There  being,  therefore,  nothing  on  the  face  of  the  will 
to  give  Mrs.  Lancashire  any  estate,  except  through  the  interven- 
tion of  the  power,  the  only  question  is,  has  the  power  been  exe- 
cuted ?  Now  the  construction  of  instruments  of  this  kind  must 
depend,  in  some  degree,  upon  the  circumstances  and  situation  of 
the  parties ;  but  I  think  it  is  clear  that  in  this  case  the  power  was 
introduced  for  the  benefit  and  protection  of  the  niece,  and  not  for 
the  benefit  of  any  other  person.  The  testator  intended  his  niece 
to  have  the  enjoyment  of  the  property ;  but  he  foresaw  that  cir- 
cumstances might  arise,  either  on  her  attaining  twenty-one  or 
manying,  in  which  it  would  be  more  secure  and  more  for  her 
benefit  not  to  give  her  the  absolute  disposal  of  the  property  in 
fee  simple,  and  therefore  he  says  to  the  trustees,  I  give  this  pro- 
perty to  my  niece  if  you  do  not  interfere ;  but  you  may  interpose 
your  authority  either  as  to  the  whole  or  as  to  any  part,  and  in- 

(«)  10  Ytm.  568. 
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Stead  of  handing  over  the  property  to  her  absolutely,  which 
3fOU  aie  authorized  to  do  you  *inay  settle  it — either  the  [*663] 
whole  or  a  part — by  giving  her  an  estate  for  life,  with 
lemainder  after  her  death  to  her  children,  and  in  the  event  of 
her  not  having  children,  then  to  her  mother.  To  be  sure  the 
niece  could  not  have  come,  at  any  period  of  her  life,  and  say, 
"  Hand  me  over  this  property ;"  because  whatever  age  she  might 
attain  the  possibility  of  her  marriage  would  continue  up  to  the 
time  of  her  death.  But  suppose  there  had  been  no  mention  of 
marriage  in  the  will,  and  that  the  trustees  had  permitted  her  to 
remain  in  the  uncontrolled  enjoyment  of  the  property  for  fifty 
years  after  she  attained  twenty-one,  could  the  court  have  allowed 
them  to  keep  the  property  from  her,  or  to  deprive  her  devisee  of 
it,  if  she  had  disposed  of  it  by  will  ?  I  apprehend  not :  because 
the  plain  intention  of  the  testator  would  have  been  that  their  dis- 
cretion should  be  exercised  when  she  came  to  the  period  of  life 
at  which  she  was  capable  of  entering  into  the  enjoyment  of  the 
property.  Then  is  the  case  altered,  because  there  is  a  second 
period  fixed  for  that  purpose,  which  might  not  come  so  soon,  viz. 
her  marriage,  as  to  which  it  is  equally  clear  that  even  in  that 
event  she  was  to  have  the  property  subject  to  the  interposition  of 
the  trustees  for  her  benefit  ? 

Upon  the  construction  of  the  will,  therefore,  I  am  of  opinion 
that  there  was  no  trust  or  interest  in  Mrs.  Lancashire  independ- 
endy  of  the  power :  and  that  the  trustees  not  having  thought 
proper  to  exercise  the  power  during  the  life  of  the  niece,  they 
could  not  exercise  it  afterwards. 

Then  comes  the  last  question,  which  is  equally  clear,  whether, 
if  the  power  had  survived,  and  if,  under  the  existing  circumstan- 
ces of  the  parties,  the  trustees  had  had  the  power  of  taking 
from  the  heir  of  Sarah  that  *which  the  testator  had  given  [*664] 
to  Sarah,  the  power  has  in  point  of  fact  been  executed. 
It  is  quite  clear  that  it  was  a  power  to  the  two  trustees  originally 
named,  or  to  those  who  might  be  substituted  in  their  place.  It 
was  to  the  trustees,  in  the  plural,  for  the  time  being.  At  all 
events,  it  was  not  a  power  in  one.  Hutchinson,  one  of  the  orig- 
inal trustees,  by  a  deed  of  1831,  recites  his  desire  of  no  longer 
acting  in  the  trust,  and  an  attempt  is  made  to  substitute  Osborne 
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in  his  place ;  but  it  is  not  pretended  that  Osborne  was  duly  ap- 
point^, the  concuiience  of  the  party  beneficially  interested  being: 
wanting.  From  that  time  to  1842  it  does  not  appear  that  Hatch- 
inson  in  any  way  interfered  in  the  trust.  He  had  formaBy  with- 
drawn, and  no  longer  interfered  with  the  property.  Now  to  say 
that  after  that  he  stood  in  the  situation  in  which  the  testator  in- 
tended  that  the  parties  who  were  to  ezerciBe  the  power  were  to^ 
stand,  is  falsifying  every  expression  in  the  will.  He  wa^not,  at 
the  time  he  was  induced  to  execute  the  deed  of  1842,  a  tmstee 
in  the  sense  in  which  the  testator  used  the  word ;  fet  thovgh  he 
had  originally  accepted  the  trusts,  the  will  gave  hkn  the  power 
of  retiring  from  them,  and  he  had  long  before  availed  himself  of 
that  power,  and  formally  declared  his  retnement  I  am  there' 
fore  clearly  of  opinion,  that  as  the  exercise  of  the  power  required 
the  concurrence  of  two  trustees,  as  Osborne  was  never  duly  ap- 
pointed a  trustee  at  all,  and  as  Hutchinson  had  long  before  ceased 
to  fill  that  character,  there  were,  in  1842^  no  persons  competent 
to  exercise  the  power. 

But,  assuming  for  the  moment  that,  notwithstanding  the  dbed 
of  1831,  Hutchinson  was  competent  to  have  joined  as  trustee  in 
the  deed  of  1842 — has  he  done  so  ?  has  he  exercised  the  discre' 
tion  which  that  act  would  involve  ?    The  facts  prove  directly 

the  reverse  They  prove  that  he  continued,  up  to  the 
[*665]    very  last  moment  *to  which  the  transsNOions  refer,  in 

the  very  same  state  of  mind  as  when  he  executed  the 
deed  of  1831.  He  had  retired  from  the  trust,  and  he  still  rofviapad 
to  rotum  to  it ;  at  least  he  refused  to  resimie  the  responsibility  in- 
cident to  the  execution  of  it ;  for  it  appears,  from  the  deed  of  in- 
demnity to  which  he  was  a  party,  that  the  language  he  used  was, 
I  will  not  interfere  at  all,  unless  you  will  uudertc^e  to  bear  me 
harmless,  whatever  may  be  the  consequences  of  the  act  It  comes 
in  fact  to  this,  that  Hutchinson  had  not  resumed  his  position  of 
a  trustee,  but  that  he  executed  the  deed  because  he  was  asked, 
and  that  he  declined  to  do  more  than  fonnally  to  be  a  party  to  9 
deed,  which,  if  it  was  not  accompanied  by  the  exercise  of  the 
discretion  which  the  testator  meant  to  repose  in  those  who  should 
execute  the  power,  was  a  broach  of  the  duty,  which,  as  trustee 
under  the  will,  he  ought  to  have  discha^ed.    His  duty  was  to 
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exeicise  a  discretion,  not  to  execute  a  mere  formal  deed.  The 
facts  clearly  demonstrate  that  he  was  at  th6  time  of  liigning  the 
deed  of  1842  as  completely  a  stranger  to  the  trust  as  he  deter- 
mined to  be  in  1831. 

This  latter  point  seems  to  have  ieen  the  ground  on  Vhich  the 
Vice-Chancellor  proceeded ;  and,  perhaps,  he  was  quite  right  in 
resting  on  one  ground,  finding  that  to  be  sufficient :  bilt,  as  I  have 
formed  a  very  clear  opinion  on  all  the  points  in  which  this  decree 
is  impeached,  it  may  be  satisfactory  to  the  parties  to  know  that, 
in  my  view  at  least,  there  is  no  ground,  in  any  one  of  the  argu- 
ments brought  forward  in  support  of  the  appeal,  upon  which  it 
can  be  maintained. 

Then  as  to  the  costs,  I  am  perfectly  clear  that  the  decree  is 
right  in  that  respect  also.  On  the  will,  independently  of 
the  subsequent  instruments,  there  is  really  ^o  question  [^666] 
at  all,  but  that  there  was  no  trust  in  favor  of  Mrs.  Lan- 
cashire. And  so,  I  presume,  she  was  advised  :  else,  why  all  that 
machinery  to  give  her  another  title  ?  Even  if  the  case  had  rested 
on  the  will  alone,  I  should  not  have  thought  there  vtras  doubt 
enough  to  protect  her  against  the  costs  of  the  suit ;  but,  as  she 
has  taken  upon  herself  to  execute  a  deed  with  a  view  to  alter  the 
relative  situation  of  herself  and  the  other  parties  interested,  and 
as  she  has  rested  her  title  on  her  own  acts,  it  is  quite  clear  tftat 
she  ought  to  pay  the  costs  of  the  suit,  to  which  will  now  be  added 
the  costs  of  this  appeal. 


The  Stockton  and  Habtlepool  Railway  Company  v. 
The  Leeds  and  Thiask  and  the  Clarence  Railway 
Companies. 

1848 :  Auf  .  5,  7. 

SembU,  where  the  right  of  a  party  to  petition  pariiament  against  a  UQ  pending  there 
depends  solely  npon  his  having  some  private  interest  which  is  likely  to  be  afiected 
hy  it»  this  eourt  has  the  same  jurisdiction  to  restrain  him  by  iajnnetion  from  ss  pe- 
tilmiiiig,  iaitwmiUhairatoraatniahimftQmtariBfiataaaoltaial  lawor 
l»t  Mgr  olhw  i^H  dwiywitail  with  neh  faitantL 
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This  was  a  motion  to  dissolve  an  injunction  granted  by  the 
Yice-Chancellor  of  Kngland,  to  restrain  the  Leeds  and  Thirsk 
Railway  Company  from  opposing  a  bill  brought  into  the  House 
of  Lords  by  the  Clarence  Railway  Company,  for  the  amalgama- 
tion of  the  latter  company  with  the  former,  or  doing  any  act  to 
prevent  or  delay  the  passing  of  such  bill  into  a  law. 

The  circumstances  of  the  case  were  in  substance  these : — ^In 
the  year  1844,  the  Clarence  Railway  Company,  under  the  au- 
thority of  an  act  of  parliament,  granted  a  lease  of  their  railway 
for  twenty-one  years  to  the  Stockton  and  Hartlepool  Company, 
reserving  to  themselves,  by  the  same  authority,  the  right 
[*667]  to  purchase  *the  stock  and  engines  of  the  Stockton  and 
Hartlepool  Company  at  the  end  or  sooner  determination 
of  the  term  upon  certain  conditions.  In  the  year  1846,  an  act 
of  parliament  was  passed  to  enable  the  Leeds  and  Thirsk  com- 
pany to  purchase  the  Stockton  and  Hartlepool  Railway,  and  a 
contract  was  entered  into  between  those  two  companies  for  that 
purpose ;  but,  before  the  terms  of  it  were  finally  settled,  the  di- 
rectors of  the  Leeds  and  Thirsk  Company,  having  become  in- 
formed of  the  relation  subsisting  between  the  Stockton  and  Har- 
tlepool and  the  Clarence  Companies,  entered  into  negotiations 
with  the  directors  of  the  latter  company  for  the  purchase  of  that 
railway  also ;  and.  the  project  having  been  sanctioned  by  the 
shareholders  of  both  companies,  it  was  arranged  that  the  Clar- 
ence Company  should  have  the  conduct  of  a  bill  in  parliament 
to  authorize  the  carrying  of  it  into  effect ;  and  they  accordingly 
forthwith  took  all  the  necessary  steps  for  introducing  such  bill 
in  the  ensuing  session. 

This  arrangement  between  the  Leeds  sind  Thirsk  and  the 
Clarence  Companies  having  been  communicated  to  the  Stockton 
and  Hartlepool  Company,  the  contract  before  mentioned  between 
that  company  and  the  Leeds  and  Thirsk,  which  had  been  duly 
ratified  by  three-fifths  of  their  respective  shareholders,  was,  on 
the  13th  of  January  1847,  definitively  concluded  and  reduced  into 
writing ;  and  it  was  thereby  provided,  among  other  things,  that 
the  purchase  to  which  it  referred  should  be  completed  within 
three  weeks  from  the  passing  of  the  act  for  the  purchase  of  the 
Clarence  Railway  by  the  Leeds  and  Think  C(»npany ;  and  that 
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the  Stockton  and  Hartlepool  Company,  and  especially  its  direc- 
tors, should  use  their  best  endeavors  to  promote  the  completion 
of  that  purchase. 

*In  the  spring  of  1847  a  bill  was,  in  pursuance  of  the  [*668] 
above-mentioned  arrangement,  introduced  by  the  Clar- 
ence Company  into  the  House  of  Commons,  where  it  was  read 
a  second  time  and  referred  to  a  select  committee;  but,  after  the 
committee  had  reported  in  its  favor,  and  the  report  had  been 
agreed  to,  there  not  being  time  to  carry  the  bill  through  its  sub- 
sequent stages  in  that  session,  further  proceedings  upon  it  were 
suspended,  and,  by  virtue  of  certain  special  resolutions  of  both 
Houses  of  Parliament,  leave  was  given  to  resume  them  in  the 
following  session  of  1848.  In  the  meantime,  however,  some  dis- 
agreement having  arisen  between  the  directors  of  the  two  com- 
panies respecting  the  subordinate  clauses  and  provisions  of  the 
bill,  the  Leeds  and  Thirsk  Company,  who  had  promoted  the  pro- 
gress of  it  throughout  the  session  of  1847,  gave  notice  to  the 
Clarence  Company  that  they  declined  to  pledge  themselves  to  a 
similar  course  in  the  event  of  its  reintroduction  in  the  next  session, 
and  that  they  should  then  hold  themselves  at  liberty  to  assent  or 
dissent  from  its  passing  as  circumstances  might  render  necessary; 
and  on  the  bill  being  brought  into  the  House  of  Lords  by  the 
Clarence  Company  in  the  session  of  1848,  the  Leeds  and  Thirsk 
Company  presented  a  petition  against  it :  whereupon  the  bill  in 
this  cause  was  filed,  alleging  that,  previously  to  the  negotiation 
for  the  purchase  of  the  Clarence  Railway,  the  1st  of  July  1847 
had  been  named  as  the  time  for  the  completion  of  the  purchase 
by  the  Leeds  and  Thirsk  Company  of  the  Stockton  and  Hartle- 
pool Railway,  and  that  the  period  of  three  weeks  after  the  passing 
of  the  act  to  authorize  the  other  purchase  had  been  substituted 
at  the  request  of  the  directors  of  the  Leeds  and  Thirsk  Compa- 
ny, and  on  the  faith  of  a  promise  on  their  part  that  they  would 
use  their  best  endeavors  to  advocate  and  promote  the  passing  of 
such  bill. 

•The  bill  also  alleged  that  the  terms  of  the  agreement    [•669] 
between  the  Leeds  and  Thirsk  and  the  Clarence  Com- 
panies had  been  definitively  settled  by  the  directors  of  those  com- 
panies in  November  1846,  when  the  project  for  the  amalgams^ 
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tion  of  those  compomes  was  ratified  by  the  respective  share- 
holders thereof;  but  it  charged  that,  even  if  such  were  not  the 
case,  it  would  furnish  no  sufficient  reason  for  the  Leeds  and 
Thirsk  Company  opposing  the  bill  now  pending,  its  provisions 
being  obligatory,  but  permissive  only,  and  their  operation  con- 
tingent upon  three-fifths  of  the  subscribers  of  both  the  compa- 
nies ccmcemed  agreeing  to  act  upon  them ;  that  it  was  evident 
fix>m  that  circumstance,  as  the  fact  was,  that  such  opposition  was 
not  founded  on  any  bona  fide  objection  to  the  provisions  of  the 
bill,  but  that  it  proceeded  entirely  from  a  desire  on  the  part  of 
the  Leeds  and  Thirsk  Company  to  defeat  and  delay  the  rights 
and  remedies  of  the  plaintifSs  under  their  agreement  of  January 
1847,  and  in  the  hope  that,  by  preventing  the  said  bill  from  pas- 
sing in  the  present  session  (which  would  be  the  effect  of  the  op- 
po8ition,)the  completion  of  that  agreement  might  be  evaded,  or, 
at  all  events,  the  time  for  such  completion  delayed.  And  it  fur- 
ther charged,  that  if  the  Leeds  and  Thirsk  Company  could  point 
out  any  clause  in  the  bill  which  could  be  construed  as  obligatory, 
and  not  merely  permissive,  the  Clarence  Company  were  willing 
lo  modify  them  in  such  a  manner  as  to  make  them  clearly  and 
indisputably  permissive  only. 

The  bill  prayed,  in  addition  to  the  injunction,  that,  if  neces- 
sary, the  agreement  of  January  1847  might  be  specifically  per- 
formed. 

The  defendants,  the  Leeds  and  Thirsk  Company,  in 
[*670]  their  affidavits  in  opposition  to  the  motion  for  the  *injunc- 
tion,  denied  that  the  terms  of  the  agreement  for  the  pur- 
chase of  the  Clarence  Railway  had  ever  been  definitively  setded 
or  ratified ;  in  confirmation  of  which  they  referred  to  the  resolu- 
tions passed  at  a  general  meeting  to  which  the  project  of  amal- 
gamation had  been  submitted  in  November  1846,  from  which  it 
appeared  that  the  assent  then  given  by  the  diareholders  was 
expressly  subject  to  the  condition  that  such  clauses  should  be 
inserted  in  the  bill  as  their  directors  should  in  their  discretion 
approve. 


On  the  hearing  of  the  ajqpeal  motioni  the  SoUcUor-Om^erai^ 
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Mr.  Walker^  and  Mr.  O.  Rttssdlj  appeared  for  the  Leeds  and 
Thirsk  Company  (the  appellants.) 

Mr.  BetheU  and  Mr.  Prior  for  the  plai^tifb. 

Mr.  Stuart  for  the  Clarence  Company. 

The  counsel  for  the  appellants  did  not  dispute  the  jurisdiction, 
but  only  the  propriety  of  its  exercise  in  the  particular  case. 


Aug.  7. — The  Lord  Chancellor. — In  this  case,  which  is 
an  application  to  restrain  a  party  from  petitioning  against  a  rail- 
way bill  pending  in  parliament,  I  have  much  satisfaction  in 
finding  (and  it  is  no  more  than  what  I  expected  from  the  learned 
counsel  engaged  on  the  part  of  the  defendants,)  that  no  question 
has  been  raised  here  as  to  the  jurisdiction  of  the  court  to  inter- 
fere in  a  case  of  this  kind  if  a  proper  case  were  made.  There 
is  no  question  whatever  about  the  jurisdiction  ^  a  party  who 
comes  to  oppose  a  railway  bill  in  parliament  does  so  solely  in 
respect  of  his  private  interest,  not  as  representing  any 
interest  of  *the  public,  or  for  the  purpose  of  communica-  [*671] 
ting  any  information  to  parliament  He  is  not  even 
allowed  to  be  heard  as  a  petitioner  against  the  bill,  unless  he  has 
a  locus  standi  in  respect  of  some  property  or  interest  liable  to  be 
affected  by  it,  if  it  should  pass  into  a  law.  This  court  therefore, 
if  it  sees  a  proper  case  connected  with  private  property  or  inter- 
est, has  just  the  same  jurisdiction  to  restrain  a  party  from  petition- 
ing against  a  bill  in  parliament  as  if  he  were  bringing  an  action  at 
law,  or  asserting  any  other  right  connected  with  the  enjoyment 
of  the  property  or  interest  which  he  claims.  About  that  there 
can  be  no  question  whatever :  nor  could  any  doubt  foe  raised 
about  it,  except  by  the  same  confusion  of  ideas  which  gave  rise 
to  the  old  discussion  between  courts  of  law  and  equity  which 
has  been  so  long  set  at  rest,  and  which  was  founded  on  the  sup- 
position that  the  injunction  operated  upon  the  court  and  not  on 
the  party.  Having,  therefore,  no  doubt  as  to  the  jurisdicticm,  I 
proceed  to  inquire  whether  a  proper  case  is  here  made  for  its  ex- 
ercise. 

Vol.  n.  70 
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Hovr  Ibe  whole  is  fooiided  on  tilie  agreement  of  the  13th  of 
January  1847 ;  but  it  is  to  be  observed  that  that  agreement  con- 
tains no  contract  on  the  part  of  the  Leeds  Railway  Company 
with  the  Stockton  RaUway  Company  respecting  the  purchase  of 
the  Clarence  Railway.  The  Stockton  Railway  Company  indeed, 
by  that  agreement,  contract  to  promote  the  completion  by  the 
Clarence  Railway  Company  of  the  sale  of  that  lailway  to  the 
Leeds  Company ;  but  there  is  no  contraction  the  part  of  the 
Leeds  Railway  Company  to  do  anything  with  respect  to  that 
contract  with  the  Clarence  Railway  Company.  The  bill,  how- 
ever, is  not  upon  the  ground  of  contract,  but  on  the  ground  of 
£raud  which  is  said  to  consist  in  this,  that  the  Leeds  Railway 

Company,  having  concluded  their  contract  for  the  Clar- 
[%72]    enoe  Railway,  but  which  required  *an  act  of  peiiliament 

to  give  it  effect,  and  having  purchased  the  Stockton 
Railway  under  an  agreement  that  such  purchase  should  be 
completed  within  three  weeks  after  the  passing  of  the  Act  for 
the  purchase  of  the  Clarence  Railway,  are  opposing  that  Act,  in 
order  to  deprive  the  plaintiflb  of  the  benefit  of  that  provision  in 
their  contract  But,  in  order  to  found  an  equity  upon  those  cir- 
cumstances, they  must  prove  that  the  Clarence  Railway  Com- 
pany are  entitled  to  have  that  Act  passed :  for  if  they  are  not,  it 
follows  ttiat  those  against  whom  it  is  to  be  pressed  in  pailiament 
have  a  right  to  resist  it,  and  there  can  be  no  fraud  therefore  in 
opposing  it  But  it  afqpears  to  me  to  have  been  very  clearly  es- 
tabUshed,  that  the  Clarence  Railway  are  not  so  entitled,  for  the 
evidence  shows,  first,  that  the  Act  was  to  be  only  consequential 
upon  the  agreement,  when  its  terms  should  be  definitely  conclu- 
ded; and,  secondly,  that  no  such  agreement  has  yet  been 
concluded.  With  respect  to  the  latter  of  these  propositions, 
indeed,  the  bill  chains,  that  it  is  immaterial,  and  that,  even 
supposing  no  such  contract  to  have  been  concluded,  the  plaintifis 
$ae  still  entitled  to  the  injunction.  But  for  that  chai^  I  am  of 
qiteion  that  there  is  no  foundation  whatever.  For  if  there  were 
BO  concluded  contract,  but  only  an  intended  contract,  there  could 
be  no  violation  of  duty  in  resisting  the  bill,  which  was  only  to 
give  effect  to  such  intended  contract  On  the  contrary,  the 
attempt  to  pass  the  bill,  under  such  circumstances,  for  any  col- 
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lateral  purpose,  would  be  a  violatioa  of  duty  on  the  part  of  the 
daience  Railway  Company,  and  would  justify  the  Leeds  Com- 
pany in  opposing  it  In  that  case,  therefore,  the  injimcti(»i 
would  operate  not  to  pievent,  but  to  facilitate,  a  yroh^tioa  of 
equity  and  duty. 
I  am  of  opinion,  therefore,  as  the  Clarence  Railway  Com- 
pany had  no  right,  as  the  matter  stands,  as  against  *the  [*673] 
Leeds  Railway  Company,  to  press  any  thing  which  is 
for  the  purpose  of  completing  this  contract,  no  such  contract  in 
fret  having  been  finally  agreed  upon,  that  the  Stockton  Railway 
Company  acting,  as  they  evidently  are,  in  connection — I  should 
rather  say  in  collusion — ^with  the  Clarence  Railway  Company, 
have  no  such  right  as  against  the  Leedq  and  Thirsk  Railway 
Company,  and,  consequently,  that  the  injunction  must  be  dis- 
chai^ed,  and  that  the  application  for  the  injunction  before  the 
▼ice-Chancellor  ought  to  have  been  refused  with  costs. 


Stamps  v.  The  BiaMiNGHAM  and  Stouk  Yallet  Railway 

Company. 

1848:  July  S9;  Aug.  7,  81 

Whera  the  grooad  on  which  an  isjiiBotkin  had  bean  pantad  waa  dkpiaoad  by  maU 
ten  which  ocoaned  Mtbeeqneiitly  to  the  filinf  of  the  anawer,  the  court  lefofed  to 
dHBolve  the  iigimction  on  an  affidavit  of  those  matteia,  bat  gave  leave  to  the  de- 
fendant to  intiodnce  them  upon  the  record  by  a  aapplemental  answer. 

A  Railway  Com|iany  m  entitled,  nnder  the  Lands  Clansea  Consolidation  Act,  to  give 
m  asosad  notice  to  the  same  landowner  for  land  within  the  limits  to  which  their 
ccanpolsofy  pawen  extend,  if,  from  nnfbneen  ciicnmstanoea,  the  land  taken  nnder 
the  fiiat  notice  torn  out  to  be  uMofficient  for  the  anthoriaed  pniposes  of  their  rail- 
way. 

The  idaintiff  was  the  owner  of  a  small  house  which  stood 
on  the  top  of  a  hill,  in  the  proposed  line  of  the  defendants'  rail- 
way. The  defendants,  intending  originally  to  drive  a  tunnel 
duough  the  hill,  served  the  plaintiff  with  a  notice  under  the  18th 
sediiBi  of  the  8  Tict  e.  18,  (Lands  Clauses  Consobdadoa  Act,) 
to  treat  for  a  portion  of  the  land  of  a  certain  depth  underneath 
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his  house ;  and,  having  duly  obtained  possession  th^peof,  they 
proceeded  to  tunnel  throttgh  the  hill,  in  the  coune  of  which 
some  damage  having  been  dcxie  or  threatened  to  the  fbundatioii» 
of  the  plaintiff 's  house,  he  filed  this  bill  for  an  injunction,  and 
an  account  and  payment  of  the  damage  aU^ed  to  have 
[*674]  been  already  'sustained :  and  an  injuDction  was  grant- 
ed by  Yice-Chancellor  Wigram  on  motion. 
The  defendants  then,  finding  that  the  hill  was  not  composed 
of  rock  sufficiently  solid  to  admit  of  tunnelling,  lesolved  to  make 
a  cutting  through  the  hill  instead,  for  which  purpose  they  ser- 
ved the  plaintiff  with  a  further  notice  to  treat  for  the  purchase 
of  his  house,  and  the  whole  depth  of  the  soil  beneath  it  But 
before  the  compulsory  process  prescribed  by  the  act  in  such 
cases  could  be  gone  through,  the  defendants  were  compelled,  by 
threat  of  an  attachment^  to  put  in  an  answer,  in  which,  of  course, 
the  fact  of  such  proceedings  having  been  taken  was  not  stated. 
Shortly,  however,  after  those  proceedings  were  completed,  the 
defendants  moved,  upon  an  affidavit  of  them,  that,  upon  pay- 
ment of  the  additional  purchase  money  and  the  costs  of  the  suit, 
the  injunction  might  be  dissolved,  and  further  proceedings  in  the 
suit  stayed.  But  the  Yice-Chancellor,  though  upon  the  merits 
inclined  to  grant  the  motion,  refused  to  stay  the  proceedings,  on 
the  ground  that  the  bill  prayed  not  only  an  injunction,  but  an 
account  of  damage  actually  sustained ;  and  he  refused  to  dis- 
solve the  injunction,  on  the  ground  that  the  facts  on  which  the 
motion  rested  were  not  stated  in  the  answer,  and,  therefore,  if 
the  cause  should  go  on  to  a  hearing,  it  would  appear  that  the 
injunction  had  been  dissolved  upon  facts  not  in  issue  in  the 
cause ;  and  he  intimated  that,  to  enable  the  court  to  interfere 
in  the  manner  prayed,  the  defendants  must  either  file  a  supple- 
mental answer  or  a  cross  bill. 

On  the  motion  being  now  renewed,  by  way  of  appeal,  before 
the  Lord  Chancellor,  his  Lordship,  after  hearing  counsel  in  sup- 
port of  it,  expressed  his  concurrence  with  the  opinion  of 
[•676]    the  Vice-Chancellor  on  both  the  above  ^points,  but  al- 
lowed the  motion  to  stand  over,  with  liberty  to  the  de- 
fendants to  make  such  application  as  they  should  be  advised. 
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Aug.  7, — ^Accordingly,  on  a  subsequent  day,  the  defendants 
moved  for  leave  to  file  a  supplemental  answer,  for  the  purpose 
of  stating  the  proceedings  which  had  been  taken  since  the  filing 
of  the  former  answer. 

The  Soliciior-Cfeneral  and  Mr.  James  Parker^  in  support  of 
the  motion,  cited  Jackson  v.  PaHsh(a)  and  PuUcn  v.  GHlmore  ,ib) 
but  they  relied  chiefly  on  Bousfield  v.  P(Uerscn^{c)  where  leave 
had  been  given  to  file  a  supplemental  answer  for  the  purpose 
of  stating  the  probate  of  a  will  granted  subsequently  to  the  filing 
of  the  original  answer. 

Mr.  RoU  and  Mr.  Terrdlj  controj  said,  that,  with  the  excep- 
tion of  the  last  case,  which  did  not  appear  to  have  been  dis- 
cussed, all  the  other  instances  in  which  leave  had  been  granted 
to  file  a  supplemental  answer  were  cases  in  which  the  new  facts 
proposed  to  be  stated  had  occurred  prior  to  the  filing  of  the  ori- 
ginal answer,  but  had  been  omitted  or  mis-stated  through  igno- 
rance or  mistake :  and  that  the  only  way  in  which  matter,  pro- 
perly speaking,  supplemental  could  be  introduced  on  the  record 
was  by  supplemental  bill.  That  if  such  facts  were  introduced 
by  answer  and  the  plaintiflf  had  occasion  to  reply  to  them,  he 
would  have  to  file  a  supplemental  bill  himself,  which  would 
<mly  be  relieving  one  party  of  a  burden  to  impose  it  on  the 
other. 

*The  SoUcUar-  Oeneralj  in  reply,  observed,  that  in  the    [*676] 
case  just  put,  an  amendment  of  the  bill  would  suffice, 
and  no  supplemental  bill  would  be  necessary  :  Knight  v.  Mai- 
thews.(d) 

The  Lord  Chancellor. — ^In  some  way  or  other  it  is  clear 
the  defendants  must  have  an  opportimity  of  bringing  these  facts 
forward :  for  it  would  be  productive  of  great  injustice  if  the 
court  were  bound  at  the  hearing  to  decide  on  the  facts,  not  as 
they  actually  stood  then,  but  as  they  stood  some  time  before. 

(•)  1  Sim.  505.  (6)  1  FhiU.  599.  (e)  1  Smith'a  F^.  373,  Sd  ad. 

(d>  1  Madd.5S8. 
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The  only  questiou  is  as  to  the  mode  in  which  that  is  to  be  done. 
The  olyection  that  it  is  an  attempt  to  altex  the  isgae  which  has 
been  joiQed»  applies  as  strongly  to  bringing  new  fa£ts  forward 
by  supplemental  bill  as  by  answer.  On  principle  it  is  difficult 
to  see  why  it  may  not  be  done  by  supplemental  answer.  For 
Aere  is  no  doubt  that  a  defendant  may  intiodace  in  his  original 
answer  any  thing  that  has  hiqppened  befoiB  putting  it  in,  though 
subsequently  to  the  filing  of  the  bill.  What  is  the  difiefenM 
when  he  aaks  to  do  it  by  supplemental  answer?  If  the  defend- 
ant in  this  case  could  have  delayed  putting  in  hia  answw  till 
these  proceedings  had  been  taken,  he  would  have  inticdaced 
them  there :  all  he  asks  is  to  be  allowed  to  supply  those  facts 
by  a  supplemental  answei.  There  seems  to  be  an  absence  of 
satisfactory  authority  on  the  subject:  but  the  only  audioiify 
there  is,  is  in  favor  of  the  application.  As,  however,  it  is  of  im» 
portaace  not  to  interfere  with  established  practice,  I  will  lock 
into  die  authorities  that  have  been  cited  before  I  dispose  of  the 
case. 

On  the  following  day, 
[*677]  His  Lordship  said,  tiie  order  r^xnrted  in  Smith  ap- 
peared to  have  been  made  on  notice,  though  it  did  not 
appear  whether  it  had  been  discussed :  but,  for  the  reasons  he 
had  expressed  yesterday,  he  thought  the  practice  a  pioper  one, 
and  should  tbeiefore  grant  the  application. 


A  supplemental  answer  was  accordingly  filed,  and  the  motion 
for  dissolving  the  injunction  being  then  renewed,  the  only  ques- 
tion was,  whether  the  company  had  not,  by  the  limited  notice 
first  given,  exhausted  their  compulsory  powers  under  the  act^ 
and  whether  their  subsequent  notice  and  the  proceedings  conse- 
quent upon  it  had  given  them  a  title  to  any  thing  more  than  they 
had  acquired  by  the  first 

On  this  question  W^b  v.  Mcaichester  and  Leeds  Railway  j{€^ 
Moncrief  v.  Maule^ifl)  iSimpsan  v.  Lancaster  and  Carlisle  Rail' 
v>ayj{c)  were  referred  to. 

(•)4My.  ACr.Ua       (»)  5  BeU'a  App.  Cai,  SSS.        (e)4]Ufl.CM.69S. 
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The  Lord  Chancellor. — ^It  does  not  appear  that  the  act  has 
expiessly  laid  down  any  rule  at  all,  but  simply  Aiat  the  company 
are  to  give  notice  of  what  land  they  require ;  in  other  words,  that 
Aey  cannot  take  any  land  witho/ui  notice.  The  plaintiff  how- 
ever goes  further  than  that,  for  he  contends  that  the  company  are 
bound  to  determine  once  for  all  what  quantity  of  land  they  wiH 
require,  and  that  when  tfiey  have  taken  a  certain  quan- 
tity under  one  notice,  "they  csumot  afterwaids,  if  they  (*678] 
find  it  insufficient,  come  for  more. 

I  am  of  opinion,  however,  that  nothing  could  be  more  iiu^on- 
venient  than  to  lay  down  such  a  rule.  The  company  is  natu- 
jally  desirous  of  taking  as  little  land  as  is  necessary  for  their  un- 
dertaking. But  a  thousand  unforeseen  circumstances  may  occur 
in  the  progress  of  their  works,  which  may  make  it  necessary  for 
them  to  have  more  land  than  they  originally  calculated  on.  And 
until  die  works  are  complete,  they  cannot  be  certain  whether 
they  may  or  may  not  require  more  land  than  they  at  first  gave 
notice  for.  Of  this  the  case  now  under  consideration  is  one  in- 
stance ;  that  of  Webb  v.  The  Manchester  cmd  Leeds  Railway 
Cofnpanyjl^a)  is  another ;  and  it  is  plain  that  the  effect  of  laying 
down  such  a  rule  as  the  plaintiff  contends  for  would  be  either  to 
compel  these  companies  in  all  cases  to  take  more  land  than  they 
will  probably  want,  or  if  they  happen  to  give  notice  originally 
for  less  than  they  eventually  require,  to  put  them  at  the  mercy  of 
the  landholder ;  while,  on  the  other  hand,  the  inconvenience  to 
the  landowner  from  the  contrary  rule  is  comparatively  trifling. 

An  argument  was  indeed  attempted  to  be  drawn  from  those 
cases  in  which  it  has  been  decided,  that  where  a  company  has 
given  a  notice  to  take  land,  they  cannot  afterwards  recede  from 
it :  but  it  does  not  follow,  because  the  notice  constitutes  a  contract 
on  their  part  to  take  the  land  comprised  in  it,  that,  having  given 
notice  to  purchase  one  acre,  they  cannot  afterwards  give  a  fur- 
ther  notice  to  purchase  another. 

•It  is  unnecessary  to  advert  to  eariier  cases,  for  the    [•679] 
question  seems  to  have  arisen  under  circumstances  sim- 
ilar to  the  present  in  Simpson  v.  Lancaster  and  Carlisle  BaH- 


(a)Ub. 
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way  ;  and  the  Y ice-Chancellor  of  England  theie  laid  down  what 
I  think  is  the  leasonable  rule  of  construction,  assigning  the  same 
ground  for  his  opinion  that  I  have  done.  I  quite  concur  in  the 
view  which  his  Honor  took  of  the  subject  in  that  case ;  but  the 
present  case  is  a  much  stronger  one :  for  there  the  purpose  for 
which  the  additional  land  was  wanted  was  a  station,  the  build- 
ing of  which  in  that  particular  spot  might  be  more  or  less  oxi- 
venient  for  the  traffic  of  the  company :  whereas  here  the  posses- 
sion of  the  land  in  question  is  absolutely  indispensable  to  the 
completion  of  the  railway. 

This  construction  of  the  act  is  more  consistent  than  the  other 
with  what  may  be  presumed  to  have  been  the  intention  of  the 
legislature,  for  it  is  that  which  the  interest  of  these  companies  re- 
quires, and  which  does  not  expose  landowners  to  anything  like 
the  inconvenience  to  which  the  contrary  construction  would  sub- 
ject the  companies.  I  think  the  act  is  not  only  capable  of  such 
a  construction,  but  that  it  is  the  right  and  proper  one ;  and,  there- 
fore, as  the  company  have  now  taken  all  the  steps  which  the  act 
prescribes  for  acquiring  possession  of  this  new  land,  the  ground 
on  which  the  injuncticHi  was  originally  granted  has  ceased  to 
exist ;  and  the  injunction  must  be  dissolved. 

As  to  costs,  it  is  not  now  in  dispute  that  the  injunction  was 
originally  correct,  and  the  defendant  has  only  got  rid  of  it  by 
subsequent  acts ;  therefore,  as  the  Yice-Chancellor  refused  the 
motion  to  dissolve  it  with  costs,  and  I  agiee  with  his  view,  I 
leave  that  order  as  it  stands.  As  to  the  present  motion, 
[*680]  there  has  undoubtedly  been  *an  attempt  to  put  the  comr 
pany  into  a  position  in  which  they  would  be  unable  to 
go  on  under  the  powers  of  their  act ;  but,  as  they  have  acquiesced 
in  what  was  intimated  in  the  course  of  the  discussion,  that  diey 
could  not  go  on  with  the  motion  as  the  pleadings  then  stood, 
they  must  pay  the  costs  of  the  appeal  motion. 


Mr.  RoU  asked  that  the  defendants  might  be  put  on  terms  to 
give  reasonable  notice  to  the  plaintiff  before  they  took  possession 
of  his  house. 

The  Lord  Chancbi.x«or« — I  cannot  interfere  with  that.    I 
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have  decided  that  there  is  no  ground  now  for  the  injunction^   The 
cest  must  be  matter  of  anangement 


^ 


Eldbrton  V,  Lack  and  another* 

1848;  May  11. 

At  the  hearing  of  a  rait  to  enfoice  an  eqnitaUe  eecurity  for  the  payment  of  an  aannity 
which  waa  impeached  on  the  ground  of  a  defective  statement  of  the  consideration 
in  the  memorial,  the  court  below  directed  an  issue  to  try  Aether  the  deed  was  a 
goody  valid,  and  binding  deed,  and  whether  the  phuntiflT  was,  by  virtue  thereof,  en* 
titled  to  CBOover  the  annuity,  but  at  the  same  time  ordeted  that  the  defendant  should* 
on  the  trial,  admit  the  due  execution  of  the  deed  (raeh  ezecutioii  having  been  reg- 
ularly proved  in  the  cause.)  Held,  on  appeal,  that  the  direction  as  to  the  admission 
was  inconsistent  with  the  form  of  the  israe :  and  further,  that,  as  the  fdaintiff's  title 
to  rolief  in  equity  depended  on  a  legal  right,  the  court  ought  not  to  interfere  with 
the  trial  of  that  right  in  a  oourt  ^lawby  raquirhig  the  defendant  to  admit  anyfeot 
upon  friiich  it  depended 

The  object  of  this  suit  was  to  enforce  payment  of  an  annuity 
granted  by  the  defendant  Lack  to  the  plaintiff  by  an  indenture 
of  covenant  of  April  1839  and  which  was  thereby  charged  upon 
a  pension  of  1000/.  a  year,  to  which  Lack  was  entitled.  The 
other  defendant,  Hall,  who  was  the  grantee  of  another 
annuity  similarly  'secured  by  a  deed  of  subsequent  date,  [*681] 
alleged  that  he  had  purchased  his  annuity  without  notice 
of  the  plaintiff's ;  and  the  defence  which  both  he  and  Lack  set 
up  by  their  answers  was,  that  the  memorial  of  the  plaintiff's  an- 
nuity was  defective,  inasmuch  as  it  did  not  state,  as  part  of  the 
consideration,  the  cancellation  of  a  former  annuity  deed  executed 
in  November  1838. 

At  the  hearing  of  the  cause  before  the  Master  of  the  Rolls, 
the  deeds  of  April  and  November  being  proved  in  the  usual  way, 
his  Lordship  directed  the  following  issue — ^Whether  the  deed  of 
April  1839,  was  a  good  valid,  and  binding  deed,  and  whether  the 
plaintiff,  was,  by  virtue  thereof,  entitled  to  recover  the  annuity 
thereby  covenanted  to  be  paid :  and  the  defendants  were  to  be 
at  liberty  to  appear  and  defend  separately ;  and  they  were  direc- 
ted to  admit  that  the  deed  of  April  1839  and  the  deed  of  Noven^ 

Vol.  11.  n 
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tor  1848  thema  redtdd^  and  for  which  it  waa  subttkated,  wei« 
respectively  signed,  sealed,  and  deliy«nd  by  the  aeycral  partMt 
thereto  respectively. 

The  defendants  appealed  from  that  part  of  the  order  which  re- 
lated to  the  admission. 

Mr.  Lee  and  Mr.  Heathfietd,  for  the  appellant,  objected  to  it, 
as  depriving  the  defendant  of  the  opportimity  of  cross-examin- 
ing the  witnesses  to  the  deeds.  They  cited  Butlm  v.  Maeiersjtfl) 
and  contended,  that,  as  the  plaintiff's  title  to  equitable  relief  de- 
pended entirely  on  the  legal  validity  of  the  security  under  which 
he  claimed,  he  ought  to  be  left  to  establish  his  light  at  law,  in 
the  usual  way,  without  any  further  interference  by  this  court 

than  what  was  necessary  to  put  the  question  in  such  a 
[*682]    train  for  adjudication  as  that  both  *the  defendants  might 

be  bound  by  the  decision ;  for  which  purpose  alone  an 
issue  had  in  this  case  been  directed,  instead  of  leaving  theplain- 
tiff,  as  in  Butlm  v.  Masters^  to  baring  an  action. 

Mr.  Walpole  and  Mr.  Eldertwij  for  the  plaintiff  contended 
that  the  doctrine  of  Butlm  v.  Masters  applied  only  to  cases  in 
which  the  jurisdiction  of  this  court  was  resorted  to  as  ancillary 
to  a  legal  right,  and  not  where  the  plaintiff  came  here  upon  an 
equitable  title,  as  in  the  present  case :  for  though  the  right  heie 
claimed  by  the  plaintiff  depended  on  the  legal  validity  of  an  in- 
strument, his  only  subsiantial  remedy  was  against  the  pension 
upon  which  the  annuity  was  charged.  That  not  only  had  the 
execution  of  the  deeds  been  proved  in  the  cause,  but  it  had  not 
been  put  in  issue  by  the  answers,  the  only  question  raised  by 
them  being  as  to  the  validity  of  the  memorial,  which  was  purely 
a  question  of  law  and  not  of  fact. 

The  Lord  Chancellor. — What  was  the  object  of  this  di- 
rection 7    Merely  to  save  the  expense  of  proving  the  deed  at  the 

trial? 

Mr.  Walpole.— Yes. 

(•)  Ant*,  lip.  m,  and  589. 
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The  Lord  Chancellor,  without  calling  for  a  leply. — ^It  ap- 
pears to  me  that  the  very  terms  of  the  issue  go  far  to  exclude 
the  propriety  of  the  direction  which  is  the  subject  of  tfus  appeal. 
The  issue  is  to  try  whether  the  deed  is  a  good,  yalid,  and  bind- 
ing deed«  How  can  I  say  that  nothing  may  come  out  <m  the 
cross-examination  of  the  witnesses  to  show  that  it  is  not  good, 
valid,  and  binding  ?  It  is  not  very  consistent  with  that 
inquiry  to  exclude  the  testimony  of  the  best  possible  *wit-  [*683] 
nesses  who  can  speak  to  it  It  may  be  that  the  only 
ground  on  which  the  validity  of  the  deed  is  impeached  upon  the 
pleadings,  is  the  defectiveness  of  the  memorial ;  but  tht  order  for 
the  issue  is  general ;  and  it  seems  most  essential  to  the  inquiry, 
as  directed  by  that  issue,  that  these  witnesses  should  be  called 
by  the  plaintiff,  in  order  that  the  defendants  may  have  an  oppor- 
tunity of  cross-examining  them: 

The  whole  demand  in  equity  arising  out  of  a  legal  right,  the 
court  very  properly  sends  that  right  to  be  tried  in  a  court  •of  law. 
By  the  ordinary  rule,  the  plaintiff  would  have  had  to  bring  an 
action ;  but,  on  account  of  the  situation  of  the  parties  an  acticm 
would  not  meet  the  case,  and  on  that  account,  and  that  only,  an 
issue  is  directed.  Under  such  circumstances,  I  think  the  whole 
affirmative  of  the  issue  ought  to  be  upon  the  plaintiff^  as  it  would 
have  been  if  the  court  had  simply  left  him  to  hia  action. 

See  the  next  oaww 


DuKB  OF  Beaufort  17.  Horris. 

1848 :  July  S3. 

Ob  a  bill  to  reetnin  the  eontmoaoce  ef  a  treepwi  alleged  to  ha^e  been  actually  eom- 
mitted,  the  eourt,  in  pattmg  the  plaintiffto  hb  aolkm,  will  not  nqoiie  the  defendant 
to  admit  any  faet  that  enten  into  the  qoeetion  of  tieepaai,  at  leart  onleM  eooh  foot 
be  deariy  and  nnqaalifiedly  admitted  in  the  aniwer. 

This  was  a  similar  case  to  the  last :  the  bill  prajring  an  in- 
junction to  restrain  the  defendant  from  working  his  colliery  in 
such  a  manner  as  to  allow  water  to  pass  from  it  to  a  colliery 
which  was  worked  by  the  plaintiff  oh  a  lower  level. 
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[*684]  *At  the  hearing  of  the  cause  before  Yice-ChanceUor 
Wigmm,  his  Honor  had  retained  the  bill,  with  liberty  to 
the  plaintiff  to  bring  an  action  in  which  the  defisndant  was  to 
admit  that  he  had  made  a  communication  between  his  colliery 
and  that  worked  by  the  plaintiff^  and  that  water  passed  by  it 

Mr.  Walpokj  fcH:  the  defendant  (the  appellant,)  who  complained 
of  being  required  to  make  that  admission,  said  that  the  facts  em- 
braced in  it  were  missue  on  the  pleadings,  and  that  much  of  the 
evidence  in  ttie  cause  related  to  them. 

Mr.  JameSf  for  the  plaintiff,  having  disputed  that,  the  Lord 
Chancellor  asked  him  if  he  was  prepared  to  take  the  admissioii 
from  the  answer,  which  he  declined  to  do,  (m  the  ground  that  it 
would  let  in  the  whole  answer  as  evidence. 

The  Lord  Chancellor. — ^Then  you  must  show  me  that  the 
sulgect  matter  of  the  admission  is  not  a  mattor  in  issue  in  the 
cause.  An  admission  on  the  pleadings  must  be  quite  clear  and 
free  from  all  doubt,  before  I  can  call  upon  a  party  to  admit  at 
the  trial  anything  which  enters  into  the  plaintifi*'s  legal  right. 

Mr.  James  then  observed,  that,  though  the  facts  required  to  be 
admitted  were  bejrond  all  doubt,  the  plaintiff  would  be  under 
great  disadvantage  in  proving  them,  because  the  evidence  must 
all  come  from  persons  in  the  defendant's  employ. 

On  the  conclusion  of  the  discussion 

[*685]  *Thb  Lord  Chancellor  repeated  the  substance  of 
his  concluding  observations  in  the  last  case,  adding, 
that  he  did  not  see  what  right  the  court  had,  in  a  case  of  this 
kind,  to  call  on  the  defendant  to  make  any  admission,  when  it 
merely  says  to  the  j^intiff.  You  must  establish  3rour  legal  right 
before  you  come  here. 

The  part  of  the  decree  requiring  the  admission  was,^  accord- 
ingly, reversed. 

Seeth*  bsteiM. 
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Attornet-Gbnbral  V.  The  Corporation  op  Ludlow. 

1848 :  June  6. 

Charity  trorteei  appointed  under  the  5  &  6  W.  4,  c.  76,  an  inTeated  by  their  ap- 
pointment with  all  the  rights  and  powen,  aa  raeh  tmateea,  which  formeriy  be- 
limged  to  the  eoiporation  or  coipomte  offioen  for  whom  they  am  rabitituted. 

Where  exhibitiooB  are  provided  oat  of  the  rarploa  fundi  of  a  g;rammar  school,  none  bat 
boya  who  are  objecta  of  the  charity  ooght  to  be  eligible  to  them.  ObeenrationB  on 
The  Aitomey-OwMral  ▼.  The  Barl  of  Stamford,  1  Fhai.  737. 

On  exceptions  to  the  Master's  Report  approving  of  a  new  scheme 
for  the  management  of  the  Free  Grammar  School  at  Ludlow, 
which  was  one  of  the  charities  which  at  the  time  of  the  passing 
of  the  Mmiicipal  Corporation  Act  were  vested  in  the  corporation 
of  that  town,  and  the  funds  of  which  had,  by  the  effect  of  a 
compromise  with  the  corporation  in  this  suit,  been  considerably 
increased. 

The  following  questions  arose : — 

1st  Whether  the  power  of  nominating  and  removing 
the  bead  master,  which  had  formerly  belonged  to  *the  [*686J 
corporation,  was  now  vested  in  the  trustees  appointed 
under  the  Municipal  Corporation  Act,(a}  or  whether  such  trus- 
tees were  merely  depositaries  of  the  legal  estate  in  the  charity 
property ;  the  Master  having  in  his  scheme  so  treated  them,  and 
having  proposed  to  give  the  management  of  the  property  and 
all  discretionary  powers  involved  in  the  working  of  the  scheme 
to  a  distinct  body  of  persons,  to  be  called  Governors. 

2dly.  Whether  boarders  should  be  eligible  to  the  exhibitions 
at  the  Universities,  which  the  scheme  proposed  to  provide  for 
out  of  the  surplus  funds ;  or  whether  the  benefit  of  such  exhi- 
bitions should  be  confined  to  the  day  boys  from  the  town,  who 
were  alone  the  objects  of  the  charity. 

On  the  first  question,  the  cases  of  the  Oxford  Charities^{b) 
of  the  Chrammar  School  of  Shrewsburyjl^c)  and  of  the  Norwich 
Chariiies,{d)  were  referred  to,  as  showing  that  the  right  was  in 
the  new  trustees. 

(^)  5  &  6  W.  4»  e.  76,  a.  71.  (6)  3  Myl.  &Cr.  339. 

(€)  IMyL  &  Cr.  09.  (4  9  MyL  &  Cr.  97ft. 
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On  the  second  question,  the  observations  of  Lord  Lyndhnist 
in  The  Attorney- Oenertd  v.  7%«  Earl  of  Stamford{a)  weie  le- 
lened  to  in  snptxnt  of  tfie  eligibility  of  boafden,  and  as  having 
thrown  some  doubt  upon  the  opposite  doctrine  previously  laid 
down  by  Lord  Gottenham  in  the  same  case  :  but  it  was  ob- 
served on  the  other  side,  that  the  discrepancy  between  the  two 
decisions  did  not  turn  upon  a  difference  of  opinion  as  to  the 
general  doctrine  propounded  by  Lord  Cottenham,  but  only  upon 
its  applicability  to  that  particular  charity. 

[*687]  •The  Lord  Chancellor. — On  the  first  of  the  two 
points  which  have  just  been  discussed,  whether  the 
trustees  appointed  by  me  under  the  Municipal  Corporation  Act 
have  now  the  powers  which  the  corporation  originally  had,  I 
have  only  to  repeat  the  opinion  I  have  expressed  in  the  course 
of  the  argument.  All  the  interest  and  all  the  powers  of  the  cor- 
poration as  trustees  ceased  on  the  passing  of  the  act  Then 
these  being  taken  out  of  the  corporation,  the  act  provides  that 
the  Lord  Chancellor  shall  make  such  orders  as  he  shall  see  fit 
for  the  administration,  subject  to  their  respective  uses  or  trusts, 
of  the  trust  estates,  and  under  that  provision  the  new  trustees 
have  been  appointed.  There  is  nothing  here  more  than  in  the 
ordinary  case  of  an  appointment  of  new  trustees  in  the  room  of 
others  originally  invested  with  certain  powers.  To  ascertam 
the  powers  belonging  to  the  new  trustees,  we  have  only  to  look 
and  see  what  were  the  powers  of  the  corporation  antecedently 
'  to  the  passing  of  the  act,  for  the  act  only  substitutes  one  autho- 
rity for  another.  I  think,  therefore,  that  the  trustees  actually 
appointed  have  all  the  powers  which  the  corporation  before  had, 
and  that  there  is  no  ground  for  dividing  the  trust,  by  vesting 
the  legal  property  in  one  party,  and  the  discretionary  powers  in 
another. 

As  to  the  exhibitions,  I  am  glad  to  find  that  I  am  not  res- 
trained by  Lord  Lyndhurst's  decision  from  acting  in  this  case 
upon  the  principle  which  I  laid  down  in  7%e  Attorney-  General 
V.  Lord  Stamford.    It  is  very  important  that  no  part  of  a  charity 

(•)  I  FhnL  787. 
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fund  should  be  applied  to  the  benefit  of  persons  not  objects  of 
flie  charity.  The  only  way  in  which  the  practice  of  taking 
boarders  in  these  schools  has  been  justified,  is,  that,  though 
you  are  emplojring  the  master  in  teaching  other  •boys  [•688] 
besides  those  who  are  objects  of  the  charity,  you  are 
thereby  enabled  to  obtain  the  services  of  a  superior  class  of  mmi 
as  masters,  and  so  the  charity  gets  an  equivalent.  In  that  case 
you  do  not  divest  any  part  of  the  charity  fund :  you  merely 
assume  that  the  master  has  leisure  time  after  teaching  the  boys 
on  the  foundation,  and  authorize  him  to  employ  it  to  a  purpose 
indirectly  beneficial  to  the  charity.  But  the  admission  of  board- 
ers to  exhibitions  is  very  difi*erent.  Lord  Lyndhurst  evidently 
misunderstood  the  grotmd  on  which  the  opinion  I  expressed  in 
that  case  was  founded  ;  but  in  the  observations  which  he  made 
on  that  part  of  my  judgment  he  proves  the  correctness  of  the 
real  ground :  for,  in  accounting  for  the  circumstance  of  the  ex- 
hibitioners having  been  taken  in  a  much  larger  proportion  from 
boarders  than  from  day-boys,  he  observes,  that  it  was  to  be  ex- 
pected, because  the  boarders  had  in  various  ways  much  greater 
advantages  than  the  day-boys ;  and  that  it  was  the  very  feason 
why  their  admission  is  so  unfavorable  to  the  boys  who  are  the 
real  objects  of  the  charity. 

I  have,  therefore,  no  hesitation  in  this  case  in  confining  the 
benefit  of  the  exhibitions  to  boys  who  are  really  objects  cf  the 
charity. 

The  SoKeUar-Oeneralj  Mr.  HUlj  Mr.  Tunss,  Mr.  Roltj  Mr. 
Lloyd,  Mr.  Wray,  Mr.  Bluni^  and  Mr.  Lewinh  appeared  for  dif- 
ferent parties. 


•Whitb  v.  Johnson.  [*689] 

1848 :  Jvly  98. 

Where  exMOtom  agwnit  ^on  «  daeree  l)w  heea  obtamed  )n  a  ereaUor's  mit,  wiili 
to  stay  proeeedtngB  in  a  aimilar  suit  iostitnted  againat  them  by  another  creditor  m  a 
diflbreot  branch  of  the  coart,  the  motion  ought  to  be  made  in  that  branch  of  tho 
•nnrt  to  which  the  latter  rait  belongt,  and  not  tn  the  other. 
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1848.— White  y.  JohnMm. 

Ma.  Bird,  on  behalf  of  executors^  defendants  in  a  cieditoi's 
suit,  in  which  Yice-Chancellor  Ejiight  Bruce  had  made  a  decree, 
moved  for  leave  to  make  an  order  in  that  branch  of  the  court,  to 
stay  proceedings  in  a  suit  which  had  been  instituted  against  them 
by  another  creditor  in  the  court  of  the  Yice-Chancellor  of  En- 
gland. 

The  Lord  Chancellor. — ^I  see  no  reason  why  Yice-Chan- 
cellor Knight  Bruce  should  interfere  to  stay  proceedings  in  a 
suit  in  the  Yice-Chancellcnr  of  England's  Court.  The  latter  is 
the  proper  court  to  go  to. 


[*690]  *In  the  Matter  of  Lowe's  Estate  and  In  the 
Matter  op  the  1  W.  4,  c.  60,  and  the  4  &  6  W. 
4,  c.  23. 

1846 :  Aug.  8. 

A  Ttndory  whodies before  the  oompletioii  of  the  contnetf  m  a  tnwtee  wHhm  the  meea- 
ing  of  the  4  &  5  W.  4  c.  33,  though  expnedy  excepted  oat  oi  the  1  W.  4  e.  SO. 

Lowe  had  contracted  for  the  sale  of  a  small  piece  of  land  to  a 
Railway  Company  for  120/.,  but  had  died  before  the  ccmtract  was 
completed,  without  heir  or  next  of  kin.  Administration  to  his 
effects  was  taken  out  on  behalf  of  the  crown,  and  this  was  a  pe- 
tition by  the  administrator  for  a  reference  to  the  Master  to  inqure 
whether,  as  to  the  piece  of  land,  he  was  a  trustee  within  the 
meaning  of  the  4  &  6  W.  4,  c.  23.,  and  for  the  appointment  of  a 
person  to  convey  it  to  the  company. 

The  SolicUor-Oeneral  and  Mr.  Wray  appeared  in  support  of 
the  petition,  and  stated  that  the  Yice-Chancellor  of  England  had 
refused  to  make  the  order,  on  the  ground  that,  as  the  case  of  an 
estate  under  contract  for  sale  was  expressly  excepted  out  of  the 
provisions  of  the  1  W.  4,  c.  60,(a)  which  was  incorporated  by 

(•)  Seeieot.  16. 
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iefeienee  into  the  4  A  6  W.  4,  c  23,  s.  &,  it  must  be  taken  to  be 
equally  excepted  out  of  the  provimons  of  the  latter  act  But  they 
contended,  that,  as  ttie  provisions  so  incorpoTated  related  only  to 
the  summary  form  of  procedure  given  by  the  act,  and  not  to  the 
cases  to  which  such  form  of  procedure  was  to  be  applicable,  and 
as  the  case  of  land  under  contract  for  sale  had  not  been  excepted 
in  the  second  act,  it  must  be  considered  as  included  in  it. 

Tbb  Lord  Chancbllor,  being  of  that  opinioUf  made  the 
order. 


•Rock  v.  Cook.  [•691] 

1848:  Aug.  9. 

An  application  liy  a  iheriff  who,  in  the  azecntion  of  a^/a.  fbr  ooita  nndor  the  order 
of  May  1839,  had  loized  goods  whteh  were  claimed  aa  the  property  of  third  por- 
tMB,  to  bo  proloeted  fkom  an  aetion,  and  that  the  ofaumanta  might  come  in  pro  tn- 
ttr9M$t  MO,  relbied :  the  •horiff  not  beingt  like  a  leiiiieotioAor,  an  offioor  of  IbM 
eooft,  and  the  protection  given  to  him  hy  the  Interpleader  Act  being  oanfined  te 
ezecntion  of  procem  at  law. 

In  executing  a  writ  of  fi.  fa.  issued  under  the  general  orders 
of  Hay  1839,  for  costs,  the  sheriff  seiiid  some  goods  in  the  house 
of  the  party,  which  were  claimed  by  third  persons  as  their  pro- 
perty. 

Mr.  Cooke  now  moved  on  behalf  of  the  sheriff,  by  way  of  ap- 
peal from  Tice-Chancellor  Knight  Bruce,  by  whom  a  similar 
motion  had  been  refused,  that  the  claimants  might  be  ordered  to 
come  in  pro  interesse  8Uo^  as  in  the  case  of  a  sequestration  under 
the  order  of  this  court ;  and  that  the  sheriff  might  in  the  mean 
time  be  protected  from  an  action. 

Thb  Lord  Chancellor. — ^In  the  ease  of  a  sequestratof,  or 
a  leoeiver,  which  is  the  same  thing,  the  court  will  not  allow  an 
action  to  be  brought,  because  they  are  its  own  officers.  But  here 
it  is  the  sheriff,  who  is  not  au  offioer  of  this  court.    There  is« 
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(herefoie,  no  questioa  about  having  the  process  of  the  court  in- 
quired into  at  law.  The  sheriff  takes  the  goods  at  his  peril :  if 
he  takes  the  wrmg  ones^  he  is  liable  to  an  action. 

Mr.  CiH^  then  referred  to  the  Interpleader  Act,(a)  submitting, 
that  this  case  was  within  the  mischief  which  that  act  was  de- 
signed to  remedy  in  reference  to  the  execution  of  such 
[*692]  writs  when  issued  out  of  courts  of  law :  *and  that  as  the 
act  was  passed  before  those  writs  had  been  given  to 
courts  of  equity,  the  Lord  Chancellor,  as  head  of  those  courts^ 
would  upon  the  equity  of  the  statute  apply  the  analagous  remedy 
now  asked  for. 

The  Lord  Chancellor. — ^There  is  certainly  no  reason  why 
the  sheriff  should  not  have  the  same  ];m)tection  here  as  at  law ; 
but  I  must  find  it  in  the  act ;  I  cannot  create  it  I  consider  the 
claimants  quite  strangers  ;  and  I  have  no  power  as  Chancellor 
to  extend  the  jurisdiction  to  persons  who  are  not  parties  to  the 
suit.  The  sheriff,  when  he  had  this  new  duty  imposed  upon 
him,  ought  to  have  been  protected  as  he  is  at  law  in  the  discharge 
of  It.  But  it  was  not  foreseen.  He  is  not  an  officer  of  this  court, 
and,  therefore,  the  rule  which  applies  to  officers  of  the  court  does 
not  apply  to  him. 

Mbticm  refused  with  costs. 


Raven  v.  Kerl. 

1848:  Jane  7. 

Upon  a  referonco  to  inqnira  whether  U  wae  for  the  benefit  of  in£uiti  m  whoM 
a  rait  had  been  inetitnted,  that  the  same  ihonld  be  proaecuted,  the  Master  reported 
that  it  waa,  and  exceptions  to  his  report  were  overruled ;  bat  a  petition  to  oonfinn 
the  report,  and  for  payment  by  the  defendant  of  the  costs  of  the  reference,  wai,by 

.  the  court  below,  ordered  to  stand  over  till  the  hearinir  of  the  caossw  Held,  on  ap- 
peal, that  such  an  order  was  contrary  to  the  practice,  and  it  was  dischaifBd,  aad 
an  order  made  according  to  the  prayer  of  the  petition. 


(•}ldc9W.4,c.58,BLa 
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In  this  suit,  which  was  instituted  by  the  father  of  several 
infants,  on  their  behalf,  against  the  trustees  of  an  estate  in  which* 
they  had  a  contingent  reversionary  interest,  Yice-Chan- 
oellor  Knight  Bruce  made  an  *order,  on  the  motion  of    [*693] 
the  defendants  referring  it  to  the  Master  to  inquire  whether 
the  suit  was  instituted  for  the  benefit  of  the  infants,  and  whether 
it  was  for  their  benefit  that  the  same  should  be  prosecuted,  with 
liberty  to  state  special  circumstances. 

The  Master  having  found  in  the  affirmative  on  both  the  in- 
quiries, the  defendants  filed  exceptions  to  the  report,  which 
were  overruled  on  argument,  but  the  costs  thereof  were  reserved ; 
and  a  petition  subsequently  presented  by  the  plaintiffs,  praying 
that  the  report  might  be  confirmed  absolutely,  and  that  the  de- 
fendants might  pay  the  costs  of  the  reference  and  consequent 
thereon,  was  ordered  by  the  Yice-Chancellor  to  stand  over  till 
the  hearing  of  the  cause,  with  liberty  to  the  plaintiffs  to  proceed 
with  the  cause  as  they  might  be  advised. 

The  plaintifiis  having  appealed  from  that  order, 

Mr.  RusaeU  and  Mr.  Fooks  appeared  for  the  appellants. 

Sir  Prancia  Simpkinson  and  Mr.  SHntan  for  the  respcxidents. 

The  Lord  Chancellor,  after  observing  that  the  order  of 
reference  was  made  on  motion,  asked  whether  it  was  regular  to 
apply  by  petition,  to  confirm  a  report  on  a  reference  so  obtained, 
to  inquire  whether  a  suit  ought  or  not  to  proceed  ? 

Mr.   RuaseU  referred  to  Pox  v.   Suwarkrop,{a)  in  which, 
after  a  reference  similarly  obtained,  and  a  report  finding 
*that  the  suit  ought  not  to  be  further  prosecuted,  and    [*694] 
exceptions  to  the  report  overruled,  an  application  to  dis- 
miss the  bill  with  costs,  was  made  by  petition. 

The  Lord  Chancellor. — ^That  may  have  been  right,  it 
was  a  fiirther  proceeding  in  the  cause. 

(«)  1  Bmv.  58S. 
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This  point,  hovever,  and  all  other  questions  as  to  the  rega- 
laiity  of  the  proceedingSi  in  point  of  finrm,  were  waived  by  mu- 


cussed,  was  the  propriety  of  the  order  appealed  from ;  it  being 
contended,  on  the  part  of  the  appellants,  that,  after  exceptions 
to  the  report  had  been  eivermled,  it  was  of  course  to  confirm  it 
«t  opee,  without  waiting  for  the  hearii^ig  of  the  cause. 
On  that  point, 

The  Lord  CBAKcsixoa  said— I  tbiak  the  xefiart  at  least 
ought  to  have  been  disposed  of.  It  seems  inconsistent  to  let  the 
suit  proceed  as  if  it  had  been  properliy  instituted,  and  yet  to 
leave  it  open  whether  it  was  so  or  not  It  would  have  been 
m<He  consistent  to  confirm  the  report,  if  it  required  confirmation 
(as  to  which  I  give  no  opinion,)  and  to  reserve  the  costs  of  the 
petition*  But  I  see  no  reason  why  the  court  should  not  have  also 
disposed  of  the  costs  at  once.  The  defendants  have  taken  an 
interlocutory  proceeding  in  which  they  have  failed.  I  do  not 
see  how  any  thing  that  can  happen  at  the  hearing  can  inter- 
fere with  the  consequence  which  natuially  follows,  or  why,  the 

intervention  of  the  defendants  at  this  stage  having  failed, 
[*6961    *they  should  not  pay  the  costs  occasioned  by  it    It  may 

very  well  be  that  a  suit  on  behalf  of  infants  may  seem 
at  the  commenc^nent  to  be  for  their  benefit,  and  yet  ultimately 
tura  out  otherwise :  and  the  court  does  not,  by  overruling  an 
objection  to  the  propriety  of  the  suit  at,  this  stage,  preclude  itself 
for  dealing  with  it  at  the  hearing  according  to  the  merits  as 
they  may  then  appear.  It  is  possible  that  the  costs  of  the  cause 
may  have  to  be  paid  by  the  next  friend  hereafter ;  but  that 
would  be  UQi  reason  for  throwing  upon  him  the  costs  of  an  in* 
terlocutory  proceeding  on  the  part  of  the  defendants,  quite  un» 
connected  with  the  merits  except  so  far  as  they  can  appear  in 
this  stage  of  the  cause,  and  in  which  both  the  Master  and  the 
court  have  decided  that  the  plaintiff  is  right,  and  the  defendants 
wrong. 
With  respect  to  the  mode  in  which  the  case  has  been  broo^ 

(•)  Sm  1  Dag.  Sl  Snala,  94S. 
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on,  if  no  <me  objects  lo  it  the  point  is  not  before  me ;  btrt  I  think 
it  light  to  mention  it,  that  this  case  may  not  be  made  a  preee^ 
dent  for  a  departing  from  the  established  pmctice  of  the  court, 
which  is  a  course  which  I  have  too  often  to  comjMn  of.  Thei« 
has  scarcely  been  a  step  in  these  proceedings  from  the  beginning 
to  the  end  in  which  there  is  not  some  irregularity.  For  the  eX'> 
ceptiODS  themselves  were  irregular,  being  objections  made  to  a 
t^wrt  founded  on  an  interlocutory  order.(a)  The  order  of  refe^ 
inos,  too,  is  not  in  the  usual  form,  the  inquiry  being  not  only 
whether  it  is  for  the  benefit  of  the  infants  that  the  suit  should 
be  prosecuted,  which  is  generally  the  only  inquiry  in  such  cases, 
but  whedier  it  was  instituted  with  a  view  to  their  benefit  Sup- 
pose the  suit  should  appear  to  be  greatly  for  the  benefit 
of  the  ^infants,  and  very  desirable  to  be  prosecuted,  is  it  [*690] 
to  be  stopped  because  you  can  make  out  that  the  next 
fiiend  instituted  it  for  some  collateral  purpose  of  his  own?  I  do 
not  say  that  the  form  of  the  older  in  this  case  may  not  in  some 
eases  be  a  proper  one,  but  then  it  should  be  up(m  a  special  case 
made ;  where  there  is  nothing  special,  the  jimpler  form  of  order 
which  I  have  menti<»ied,  and  which  the  registrar  (Mr.  C!olville) 
tells  me  is  the  usual  form,  had  better  be  adhered  to.(a) 


1848 :  Aug.  7. 

The  eoito  of  an  knie  dinetod  on  an  intariocQtory  applieatkm  nukj  be  diipeeed  of  tiler 

themMteMMwitlMSlwaillBgiKth^lBMlBforilwanMi    MMmt.Fri4t,9 

C<^  190,  o?erniled. 

The  suit  was  instituted  by  several  persons,  trustees  under  an 
act  of  parliament  of  a  certain  terrace  walk  in  the  neighborhood 


(lO  See  Otfey  ▼.  PesMim  1  Hare,  SiM. 

(b)  For  the  fonn  of  order  where  the  objection  ia  rather  to  the  motivea  and  oharae- 
t«  of  the  next  fxiend  than  to  the  propriety  of  the  mut  itael^  aee  NmUtr  ▼.  Hm»kim§t 
a  M.  lb  K.  MS ;  f)Mr  ▼.  Smmmrkrop,  1  Wmr.  ML 
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of  St.  James's  Paric,  and  also  on  behalf  of  themselves  and  all 
other  the  owners  of  the  neighboring  houses,  for  an  injunction  to 
restrain  the  defendant  from  cutting  timber  and  exercising  other 
acts  of  ownership  upon  the  terrace. 

On  a  motion  before  the  Yice-Chancellor  ci  England  for  the 
injunction,  the  defendant  having  disputed  the  fact  of  the  plain- 
tiffs' being  trustees  of  the  walk,  an  issue  was  directed  to  try 
whether  they  wete  so  or  not ;  and  a  verdict  was  on  the  first  trial 
found  for  the  plaintifis,  but  on  a  second  trial,  which  was  granted 
on  the  application  of  the  defendant,  there  was  a  verdict 
[*697]  for  *the  defendant  Whereupon  he  moved  before  the 
yice-Chancellor  for  the  costs  of  the  motion  for  the  in- 
junction and  of  both  the  trials,  including  the  costs  of  the  motion 
for  a  new  trial ;  all  of  which  were  granted,  except  the  costs  of 
the  first  trial. 

Mr.  Schamberg  now  moved,  on  behalf  of  the  plaintiffs,  to  dis- 
charge that  order,  contending,  first,  that  it  was  premature  and 
contrary  to  the  practice  of  the  court  to  dispose  of  the  costs  of  an 
issue  directed  upon  an  iuterlocutory  application  before  the  hear- 
ing of  the  cause ;  observing,  that  the  result  of  an  issue  so  direc- 
ted was  not  conclusive,  but  might  be  overturned  by  the  evidence 
adduced  at  the  hearing.  And  he  reUed  on  Malins  v.  Prfce,(a) 
in  which  it  appeared  from  the  report  that  the  Yice-Chancellor 
had  inquired  into  the  practice,  and  found  it  to  be  as  now  stated. 
But,  secondly,  he  contended,  that,  at  all  events,  the  plaintifi 
ought  not  to  have  been  ordered  to  pay  the  costs  of  the  second 
trial,  or  of  the  motion  for  it,  such  trial  being  in  the  nature  of  an 
indulgence  to  the  defendant 

The  Lord  Chancellor  expressed  great  surpnse  at  the  sup- 
posed rule  of  practice  which  had  been  mentioned,  and  sent  to 
inquire  whether  any  of  the  oflBLcers  of  the  court  recollected  hav- 
ing been  consulted  on  the  occasion  referred  to. 

Mr.  Walker  and  Mr.  Elmsley^  for  the  defendant,  said,  that 

« 

(«)  SCflU.  190. 
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the  ground  on  which  the  costs  of  the  motion  for  the  new  trial 
had  been  given  was,  that  the  plaintiffs  had  not  on  the  first  trial, 
brought  the  case  fairly  before  the  jury,  but  had  suppressed  some 
material  documents:  for  which  reason  the  defendant 
had  asked  for  the  costs  *of  both  the  trials,  though  the  [*698] 
YiceChancellor  only  gave  him  the  costs  of  one. 

[The  Lord  Chancellor. — If  the  order  for  a  new  trial  con- 
tained no  express  direction  for  production  of  documents  or 
admission  of  evidence,!  cannot  well  assume  that  the  court  made 
it  on  the  ground  you  mention — that  the  plaintiffs  had  miscon- 
ducted themselves  on  the  first.] 

As  to  the  application  being  premature,  they  observed,  that  it 
was  not  certain  that  the  cause  would  ever  come  to  a  hearing : 
most  probably  it  never  would.  But  suppose  the  bill  were  ulti- 
mately dismissed  with  costs,  the  costs  now  in  question  would 
not  be  costs  in  the  cause,  and  could  only  be  got  by  a  special  ap- 
plication at  some  stsige  or  other.  Or,  suppose  the  defendant 
moved  to  dismiss  for  want  of  prosecution ;  how  could  he  get 
these  costs  ? 

The  Lord  Chancellor. — ^That  would  apply  to  all  orders 
reserving  the  costs  of  interlocutory  appUcations  to  the  hearing 
of  the  cause. 

Mr.  Schomberg  having  replied, 

The  Lord  Chancellor  said — ^In  this  case  there  was  an 
interlocutory  application  for  an  injunction.  The  title  of  the 
plaintiffs,  as  trustees,  being  disputed,  the  court  directed  an  issue 
to  try  that  question.  On  the  first  trial  there  was  a  verdict  for 
the  plaintiffs :  but  on  a  new  trial  the  defendant  succeeded.  That 
verdict  has  not  been,  and  is  not  now,  called  in  question.  No 
application  has  been  made  for  a  third  trial,  and  no  question 
is  raised  before  me  as  to  the  correctness  of  the  verdict 
*on  the  second.  I  must  therefore,  assume  that  the  plain-  [*699] 
tiffs'  title  as  trustees  is  negatived,  at  least  for  the  purpose 
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and  the  question  is,  urtiat  is  to  be  done  with  the  costs  of  these 
pniceedings. 

The  only  doubt  I  have  felt  upon  that  point  arose  from  what 
was  said  to  have  occurred  in  the  case  before  Vice-chancellor 
Elnight  Bruce,  which  was  cited,  and  firom  which  it  would  ap- 
pear that,  after  consulting  the  officers  of  the  court,  his  Honor 
ascertained  that  it  was  contrary  to  the  practice  to  order  upon 
motion,  the  payment  of  the  costs  of  issues  directed  upon  an  in- 
terlocutory application.  That  was  quite  a  new  doctrine  to  me. 
The  Yice-Chancellor  Knight  Bruce,  indeed,  seems  to  have 
yielded  to  it ;  but  the  Vice-chancellor  of  England  in  the  present 
case  has  adopted  quite  a  different  view  of  the  practice,  and  the 
question  therefore  comes  bef9re  me  on  a  balance  of  authority. 

Now  it  would  be  productive  of  great  inconvenience  if  such  a 
rule  as  is  now  contended  for  were  to  prevail,  because  it  would 
make  it  necessary  in  all  cases  of  this  kind  that  the  cause  should 
go  to  a  hearing ;  for  the  party  who  had  succeeded  on  the  issues 
would  be  compelled  to  bring  the  cause  to  a  hearing,  solely  for 
the  purpose  of  getting  the  costs  of  those  proceedings.  In  many 
cases,  however,  the  verdict  on  an  issue  directed  upon  an  interlo- 
cutory appUcation,  disposes  of  the  case.  It  is  true  such  a  verdict 
is  not  ccmclusive ;  but  ixk  a  great  majority  of  cases  it  practically 
is  so.  Such  a  rule,  thexetbre,  would  be  a  most  mischievous  one, 
and  I  am  happy  to  think  that  no  such  rule  exists.  I  have  sent 
to  the  offices  to  inquire  whether  any  of  the  gentlemen  there 
recollect  this  question  having  been  referred  to  tliem  on  the  oc- 
casion which  has  been  mentioned,  and  the  answer  is,  that 
[*700]  they  know  nothing  of  any  such  reference.  I  *must, 
therefore,  dispose  of  this  case  upon  my  own  view  of  what 
the  practice  ought  to  be. 

An  issue  directed  upon  an  interlocutory  application  is  part  of 
the  interlocutory  application.  If  the  court  had  sent  the  inquiry 
to  the  Master,  instead  of  to  a  jury,  is  it  to  be  said  that  the  costs 
of  that  inquiry  are  not  to  be  disposed  of  until  the  hearing  of 
the  cause  ?(a)    I  think,  therefore,  the  Vice-Chancellor  was  quite 

(•)  8m  ScMfk  ▼.  K9fi,  ttto»  p.  699. 
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light  in  disposing  of  the  costs  when  he  did :  and  the  only  ro« 
maining  question  is  as  to  the  substance  of  his  order. 

If  the  plaintiff  had  suppressed  evidence,  or  been  guilty  of  any 
other  impropriety,  the  court  might  visit  him  with  the  consequen- 
ces ;  but  if  no  such  circumstances  existed — and  I  must  assume 
firom  the  form  of  the  order  that  none  such  did  exist — the  ground 
on  which  the  second  trial  was  directed  must  have  been  simply, 
that  the  jury  were  supposed  to  have  miscarried  on  the  first,  in 
which  case  no  costs  would  be  given  of  the  proceedings  to  set 
the  enor  right  But,  beyond  all  doubt,  I  should  make  tlie  losing 
party  pay  the  costs  of  one  trial ;  and  that  the  Yice*Ghancellor 
has  done,  and,  therefore,  it  is  not  necessary  to  alter  his  order  in 
that  respect  But  then  there  are  the  costs  of  the  motion  for  a 
new  triaL  That  waa  the  necessary  ecmsequence  of  the  first  triali 
and  if  the  plaintiffs  were  not  to  pay  the  costs  of  the  first  trial, 
neither  should  they  be  compelled  to  pay  the  costs  of  the  applica- 
tion for  the  new  trial.  In  that  respect,  therefore,  I  think  the 
Older  must  be  varied. 


•Wbbb  v.  Gbagb.  [TOIJ 

1848:  January  19:  Angitft. 

A  eovfoant  to  pay  to  E.  C.  dwing  her  life,  aiibject  to  tiie  proviao  thereinafter  eon- 
tained,  aa  anniBty  ef  407. ;  the  proviao  being,  thai  in  eaae  fi.  C.  ihonld  at  any 
time  theioafter  happen  to  nairy,  the  annuity  ihoald  thenoeferth  be  xednoad  to  901. 
only,  which  ram  ihoald  in  raeh  case  be  paid  and  payable  to  £.  C.  fkem  the  time  of 
her  marriage  for  the  remainder  of  her  life.  Held  (reTeraing  the  decision  below)  to 
be,  in  effect,  a  covenant  to  pay  an  annnity  of  40/.  until  maniagOi  and  afterward*  an 
annuity  of  902.  only :  the  proviao  for  reducing  the  annuity  being  part  of  the  original 
gift  kaelf,  and  not  operating  aa  a  condition  eubaequent  oo  aa  to  be  void  aaia  leatraint 
of  mafriage. 

The  question  in  this  case  was  whether  Eliza  Elborough,  for- 
merly Eliza  Castle,  was,  after  her  marri^e,  entitled  to  an  annuity 
of  40/.  or  only  to  an  annuity  of  202.  under  a  covenant  entered 
into  by  John  Webb,  the  testator  in  the  cause,  in  the  following 
words : 

''  That  John  Webb  shali  pay  to  Elixa  Casde,  for  and  during 
Vol.  II.  .  73 
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the  teim  of  her  natural  life,  subject  to  the  proviso  hereinafter  con- 
tained, an  annuity  of  402. :  provided  always  and  it  is  hereby  de- 
clared and  agreed  by  and  between  the  parties  hereto,  and  it  is 
the  true  intent  and  meaning  of  these  presents  that  in  case  the 
said  Eliza  Castle  shall  at  any  time  hereafter  happen  to  marry, 
then  from  and  immediately  after  her  marriage  the  said  annuity 
of  402.  shall  be  and  is  hereby  reduced  to  202.  only,  which  said 
sum  of  202.  shall  in  such  case  be  paid  and  payable  unto  the  said 
Eliza  Castle  from  the  time  of  her  marriage,  for  and  during  all 
the  remainder  of  her  life,  and  any  thing  hereinbefore  contained 
to  the  contrary  notwithstanding." 

The  Master  allowed  her  claim  to  an  annuity  of  402. ;  but  his 
decision  was  reversed  by  the  Vice-Chancellor  of  England  on  the 
ground  that  the  proviso  for  reducing  the  annuity  was  illegal  and 
void,  as  a  restraint  on  marriage. 

This  was  an  appeal  from  that  decisicm. 

[*702]        Mr.  Bacon  and  Mr.  Mimiagu  appeared  for  the  appel- 
lant. 

Mr.  Spencewad  Mr.  WinstanUy  for  the  respondent 

In  addition  to  the  cases  nsientioned  in  the  judgment,  the  fol- 
lowing authorities  were  also  cited : 

Low  V.  Peersj{a)  Long  v.  D€niSj{b)  Morhy  v.  Renoldsonlc) 
Scott  V.  Tyler y{d)  Harvey  v.  Astonj{e)  Hartley  v.  RiceJ^g)  Perry 
V.  Lynn,{h)  5  Fin.  Abr.  96  pi.  14.,  ShephercPs  Touchst.  p.  132. 
Brooke  v.  Spong.{%) 

The  Lord  Chancellor. — ^I  am  of  opinion  that  in  this  case 
the  report  of  the  Master  was  right  The  question  turns  upon  the 
construction  of  the  covenant ;  for  there  really  cannot  be  any 
doubt  as  to  the  rule  of  law. 

The  questions  which  have  arisen  as  to  conditions  subsequent 
in  restraint  of  marrying  do  not  appear  to  me  to  apply.    There 

(fl)  4  Butt.  2225.  (b)  Rid.  2052.  (c)  2  Hare,  570. 

{d)  2  Diek.  722.  (e)  Comyn,  726.  C^)  10  Ei«t,  92. 

(A)  9  Eait.  181.  (0  15  Mees.  lb  Web^  153. 
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can  be  no  doubt  that  mairiage  may  be  made  the  gromid  of  a  lim- 
itation ceasing  or  commencing.  It  is  tmnecessary  to  refer  to  au- 
thorities for  this  purpose.  Richards  v.  Bakerj{a)  Sheffield  v. 
Lord  Orrerj/,{b)  Gordon  v.  Adolphus,{c)  were  cited  in  the  ar- 
gument If,  then,  this  grant  is  a  grant  of  402.  per  annum  until 
marriage,  and,  from  that  event  happening,  of  20/.  per  annum  for 
Ufe,  there  can  be  no  doubt  but  that  such  a  gift  is  lawful, 
and  that  after  marriage  there  *can  be  no  demand  for  the  [*703] 
402.  per  annum.  The  claim  is  grounded  upon  contract 
and  obligation  on  the  part  of  the  grantor :  the  parties  claiming 
must  therefore  prove  that  their  claim  is  within  the  terms  of  the 
contract  and  obligation.  What,  then,  are  these  terms?  [His 
Lordship  then  stated  the  covenant  and  proceeded  :]  Is  there  in 
this  any  contract  or  obligation  to  pay  402.  per  annum  after  the  mar- 
riage of  Eliza  Castle  ?  The  argument  in  favor  of  the  claim  as- 
sumes that  there  is  an  unqualified  grant  of  an  annuity  of  402. 
per  annum  for  life,  and  an  attempt  to  defeat  the  gift  by  an  illegal 
condition  subsequent.  This  proposition,  I  think,  fails  in  all  its 
parts,  for  there  is  not  any  unqualified  gift  of  an  annuity  of  402. 
for  life :  the  contract  and  obligation  is  to  pay  to  Eliza  Castle 
during  her  life,  subject  to  the  proviso  hereinafter  contained,  an 
annuity  of  402.  at  certain  times  specified.  The  contract  and  ol> 
ligation  is  not  absolute  and  unqualified,  but  explained,  qualified, 
and  boimd  by  the  proviso^  and  must  be  construed  precisely  in 
the  same  manner  as  if  the  terms  of  the  proviso  had  been  intro- 
duced into  and  made  part  of  the  contract  and  obligation.  It  is, 
therefore,  to  pay  402.  per  annum  to  her  during  so  much  of  her 
life  as  she  shall  remain  unmarried,  which  brings  the  case  within 
the  unquestioned  rule  of  law  as  acted  upon  in  the  cases  referred 
to.  One  of  them,  indeed — Sheffield  v.  Lord  Orrery — ^is  upon 
this  point  stronger  than  the  present,  for  there  was  a  gift  for  life, 
without  any  quaUfication  in  the  terms  of  the  grant,  but  a  subse- 
quent condition  giving  the  property  over  in  the  event  of  mar- 
riage ;  and  Lord  Hardwicke  said  that  the  gift  over  was  to  take 
efiect  on  the  marriage. 

There  is  another  way  in  which  this  may  be  viewed, 
equally  fatal  to  the  claim.    The  contract  and  obligation  *is   [*704] 

(«)  %  AtkiM,  891.  (6)  3  Atkini,  383.  (c)  3  Bro.  P.  C.  806. 
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to  pay  a  certain  sum  at  certain  stipulated  periods  during 
the  life  of  Eliza  Castle ;  but  she  is,  by  the  proviso,  at  each  of 
those  periods  to  be  qualified  to  receive  it  by  the  fact  of  oot  being 
married.  Can  she  claim  any  of  such  payments  though  disqual- 
ified by  the  fact  of  marriage  ?  The  condition,  therefore,  if  there 
be  one,  is  precedent^  and  not  subsequent. 

I  am,  therefore^  of  opinion  that  the  Master's  finding  was  righ^ 
aad  that  the  report  must  be  confirmed. 


[*705]  *BAlNBRiedB  V«  BADl>Bt.KT. 

1847 :  November  13. 

A  bill  of  review,  or  a  mpplemeiltal  bill  in  the  natora  of  ■  Mil  6r  rerteir,  k  tteoeatrf 
irfieitt  the  title  or  sofaject-matter  of  the  dainl  kae  beMi  dinoll^  adjodwatad  «|mi 
in  a  finnier  rait  by  a  decree  dMlaiinf  or  aaiiiniiig  a  right  or,  m  the  caae  of  a  di^ 
miml  of  a  bill,  negativing  it :  but  an  oider  of  dismianl  ie  a  bar  only  when  the  convl 
has  thereby  determined  that  the  plaintiff^  has  no  title  to  the  relief  sragfat  \ff  the 
bni,  and,  therefore,  the  dismtssal  of  so  mndi  of  a  bill  as  relatee  to  aiv  i»ae  raised 
by  it  whieh  is  irrelevant  to  the  relief  prayed,  is  no  bar  to  a  nair  bill  by  tha  same 
party  for  a  difierent  object  depending  vpon  the  sane  issue. 

The  proper  test  by  which  to  try  whether  a  bill,  which  recites  a  decree  and  proceedings 
in  a  former  soit,  is,  in  reference  to  snch  a  decree,  to  be  considered  a  supplemental 
bill  in  the  nature  of  a  bill  of  review,  is  to  see  whether,  if  snch  decree  and  proceed* 
ings  were  omitted  firom  the  bill,  they  eoald  be  efibctnally  pleaded  fai  bar  to  it :  ftr 
which  porpose  it  is  not  soflkient  the*  the  plaintiff's  daim  in  the  aBOond  aoit  d^ 
pends  upon  a  determination  of  some  issne  at  variance  with  the  deteimination  of  the 
same  israe  in  the  former  soit,  unlesi  rach  issue  be  relevant  to  the  objects  of  both 
salts,  and  be  raised  between  the  parties  in  the  same  rights  and  in  raferenee  to  the 
same  snbjeet-malter  of  claim. 

A  pnrdiaser,  from  the  tmirtees  under  a  will  of  1818,  of  pari  6f  the  devised  tttatas 
filed  a  bill  agaimt  the  trastdes  and  the  patties  benefieiaHy  interested!  soggasthig  thai 
the  will  had  been  obtained  by  fravd,  and  was  invalid,  bat  praying^  no  rehef  on  thai 
rappcsition,  but  only  that  the  validity  of  the  will  might  be  inquired  into,  and  that, 
if  it  should  be  found  to  be  valid,  the  contract  might  be  specifically  performed.  At 
the  hearing,  the  bill  was  dismissed  as  against  all  the  defondants,  except  the  tna* 
tees,  and  that  part  of  it  which  went  to  impeach  the  wiH  was  disaiiaed  as  agaiost 
the  trustees  also,  and  the  usual  referance  was  directed  as  to  title,  and  the  Master 
having  raported  in  favor  of  the  title,  a  decree  was  ultimately  made  for  specific  per- 
finmance.  Some  yeani  after,  the  same  plaintiff  filed  another  bill  against  the  par- 
tifli  b  posBBWion  of  the  rest  of  the  estates  under  the  wffl  of  1818,  reeitmf  the  Itf^ 
dMne  and  piaoaedinffi  ;  bnt  ehaigiBf  that  the  wm  of  1818  iHid  bean  ablaiiied 
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bgr  fnad  and  when  the  testator  was  inoompetant,  and  piaying  that  it  might  be  aet 
aiide,  and  that  the  plaintiff  might  be  declared  entitled  to  the  eatatea  under  a  limita- 
tion in  a  prior  will  of  1815,  under  which,  supposing  the  will  of  1818  to  be  invalid, 
his  title  had  just  accmed.  Held  (reverung  the  decision  below)  that  the  decree  and 
proceedings  in  the  former  suit  were  no  bar  to  the  institution  of  the  second,  on  the 
gRNiad,  1st  That  the  issae  »a«ed  by  the  fint  snit  as  to  the  validity  vf  the  win  of 
1618  was  net  relevant  to  the  object  of  that  suit :  2dly.  That  the  two  saits  wvfe  wit 
brought  by  the  plaintiff  in  the  same  right,  or  3dly,  for  the  same  subject-matter  of 
claim. 

Tbi8  was  an  appeal  from  an  order  of  the  Master  of  theR<dli, 
allowing  a  general  demurrer  to  the  bill  on  the  ground  of  its  being, 
in  reference  to  a  former  decree  which  was  recited  in  it,  a  supple 
m^ital  bill  in  the  nature  of  a  bill  of  review,  and  having  bean 
filed  without  leave  of  the  court. 

*The  material  substance  of  the  lull,  which  was  ex-    [T06] 
tremely  involved  and  voluminous,  is  fully  stated  in  the 
Lord  Chancellor's  judgment 

Mr.  BetheU  and  Mr.  Webster  appeared  for  the  appellant 


Mr.  Rdt  and  Mr.  Prior  for  the  respondent 


The  Lord  Chancellor. — ^The  facts  of  this  case  are  very 
concisely  and  very  clearly  stated  in  the  judgment  of  the  Matter 
of  the  Rolls  ;(a)  but,  for  the  purpose  of  making  intelligible  the 
grounds  upon  which  I  am  about  to  decide  it,  they  may  be  stated 
in  very  few  wofds :— r 

The  testator  made  a  wiU  in  1816,  under  which  the  estates 
were  limited  to  Mary  Ann  Bainbrigge  for  life,  with  remaind^ 
to  her  sons  and  daughters  in  tail,  remainder  to  the  plaintiff  in 
tail.  In  1818  he  made  another  will,  as  it  is  alleged,  under  which, 
if  valid,  Mary  Ann  Bainbrigge  and  her  children  would  take  the 
same  interest  as  under  that  of  1816 ;  but  the  plaintiff  was  alto- 
gether excluded.  Upon  the  testator's  death  in  1818,  the  will  of 
that  date  was  acted  upon,  and,  there  having  been  two  children 
of  Mary  Ann  Bainbrigge,  the  survivor  of  them  did  not  die  until 
14th  July  1846.    Under  both  wills  the  estates  would  be  in  trust ; 
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and  the  question  as  to  which  of  these  wills  ought  to  prevail  could 
only  be  agitated  by  the  plaintiff  in  a  court  of  equity ;  and  it  is 
not  in  dispute  that  the  present  bill  is  sufficient  for  that  purpose, 
were  it  not  that  it  contains  a  narrative  of  certain  transactions 

which ,  it  is  alleged,  renders  it  open  to  a  general  demurrer ; 
[TTOT]    which  narrative  is,  in  substance,  *that  the  heir  of  law 

of  the  testator,  who  was  the  plaintiff's  father,  having  dis- 
puted the  validity  of  the  will  of  1818,  an  arrangement  took  place 
between  him  and  the  trustees  of  that  will,  under  which  he,  by 
deed,  confirmed  that  will ;  and  the  trustees  agreed  to  sell  to  him 
for  a  valuable  consideration  a  dwelling  house  and  certain  pren^ 
ises,  part  of  the  estate,  which  he  afterwards  agreed,  for  a  valua- 
ble consideration,  to  sell  to  tho  plaintiff,  and  to  assign  to  him  the 
benefit  of  the  contract  with  the  trustees  of  the  will  of  1818,  who, 
nevertheless,  brought  an  ejectment  for  the  purpose  of  recovering 
the  possession  of  these  premises ;  whereupon  the  plaintiff  filed  a 
bill  against  them  for  a  specific  performance  of  the  contract  which 
was  decreed,  and,  upon  the  usual  reference,  the  title  was  found 
to  be  good,  no  objection,  as  the  present  bill  alleges,  having  been 
made  to  the  title  of  the  trustees,  the  vendors ;  and  the  report  was 
confirmed,  all  which  took  place  before  the  plaintiff's  title  accrued 
by  the  death  of  the  survivor  of  the  tenants  in  tail  in  1846. 

If  that  suit  had  been  confined^  to  what  I  have  now  stated,  it 
would  not  have  been  contended  that  the  proceedings  which 
have  taken  place  raised  any  impediment  to  the  reUef  sought  by 
the  plaintiff  in  the  present  suit.  But  that  bill  was  framed  in  a 
very  extraordinary  maimer ;  for  it  alleged  that  the  will  of  1818 
had  been  obtained  by  fraud,  and  that  the  alleged  testator  was  at 
the  time  incompetent,  and  that  the  deeds  of  confirmation  by  the 
heir  at  law  had  also  been  obtained  by  fraud ;  and,  making  par- 
ties the  persons  who  claimed  under  the  will  of  1818,  it  prayed 
an  injunction  against  the  ejectment,  and  that  proper  directions 
might  be  given  for  ascertaining  the  validity  of  the  will  of  1818 ; 
and,  in  case  it  should  be  found  valid,  then  for  a  specific  per- 
formance of  the  agreement.    All  this  part  of  the  bill  was  at  the 

hearing  properly  dismissed;  and  that  dismissal,  it  is 
[•708]    contended  'in  support  of  the  demurrer,  precludes  the 

plaintiff  from  proceeding  with  his  present  bill.    That 
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YAM  alleges  that  the  sole  object  of  introducing  that  matter  into 
the  bill  for  a  specific  performance  was  to  try  the  title  of  the  ven- 
dors ;  and  such  appears  to  me  to  be  the  fact :  for  although  the 
bill  put  in  issue  the  validity  of  the  will  of  1818,  it  prayed  no  re^ 
lief  contingent  upon  the  event  of  the  will  being  found  invalid, 
out  only  upon  the  contingency  of  its  being  found  valid ;  and,  in- 
deed, the  bill  stated  no  title  in  the  plaintiff  except  under  the  con- 
tract— no  other  connection  with  the  property,  if  the  will  were 
mvalid.  No  mention  was  made  of  the  will  of  1816 ;  and  even 
if  the  question  had  been  between  the  devisees  of  the  will  of 
1818  and  the  heir  at  law,  the  issue  tendered  would  have  been 
mmiaterial  and  irrelevant,  the  plaintiff  having  a  contract  bind- 
ing upon  both  the  heir  and  the  devisees.  The  Master  of  the 
Rolls,  in  giving  judgment,  says  that  the  finding  a  good  title  in 
the  former  suit  would  be  inconsistent  with  a  decree  in  conforqiity 
with  the  prayer  of  the  present  bill :  that  he  was  far  from  think- 
ing that  the  proceedings  in  the  former  suit  were  inconsistent  with 
the  plaintiff's  title  to  relief  upon  another  proper  bill,  but  he 
thought  that,  after  the  former  proceedings,  his  bill  for  such  re- 
lief as  he  now  asks,  ought  not  to  be  filed  without  the  leave  of 
die  court ;  by  which  I  understand  his  Lordship  to  mean  that  the 
former  proceedings,  so  long  as  they  stood,  and  until  they  were 
set  aside  by  a  supplemental  bill  in  the  nature  of  a  bill  of  review, 
constituted  a  bar  to  the  relief  prayed  by  the  present  bill,  because 
for  that  purpose  only  would  the  leave  of  the  court  be  required 
for  filing  a  new  bill. 

A  bill  of  review,  or  a  supplemental  bill  in  the  nature  of  a  bill 
of  review,  is  indeed  necessary  when  the  title  or  subject-matter 
of  the  claim  has  been  directly  adjudicated  upon  in  a  for- 
mer suit  by  a  decree  declaring  *or  assuming  a  right,  or  [*709] 
negativing  it  in  the  case  of  a  dismissal  of  a  bill ;  and 
the  question  to  be  considered  is  whether,  if  the  bill  had  been 
silent  as  to  those  former  proceedings,  they  could  have  been 
pleaded  in  bar  to  the  present  bill.  For  this  purpose  the  plea 
must  have  averred  that  the  former  suit  was  for  the  same  mat- 
ter': Dames  v.  Lord  Braumlow.{a)     So  the  reference  to  the 

(«)  Diek.  611. 
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Master,  in  such  cases,  is  to  inquire  whether  the  suits  wete  for 
the  same  matter.  That  the  same  matter  was  in  issue  in  both 
suits  for  different  purposes  will  not  support  the  averment,  for,  if 
it  could,  the  dismissal  of  a  bill  for  one  year's  tithes  upon  the 
supposed  want  of  title  in  the  lector  might  be  pleaded  to  a  biU 
for  the  tithes  of  another  year,  as  in  both  the  title  of  the  rector 
would  be  in  issue :  but  that  could  not  be :  Minor  Canons  ofSU. 
PauPs  V.  Orickett{a)  It  is  impossible  to  hold  that  the  two 
suits  in  the  present  case  were  for  the  same  matter.  In  the  first 
the  validity  of  the  will  of  1818  was,  in  fact,  put  in  issue ;  but  it 
was  no  part  of  the  object  of  the  bill  to  set  it  aside  for  fraud. 
The  plaintiff  had  not  at  that  tune  any  title  to  raise  such  a  que^ 
tion,  or  ask  such  relief.  His  title,  as  it  existed  and  as  it  was  at- 
leged,  was  only  under  the  contract ;  and  the  only  object  he  could 
have  had  in  the  statement  as  to  the  will  was  to  raise  a  questicm 
as  to  the  title.  His  interest  under  the  will  of  1815  was  only  as 
heir  in  tail,  after  two  prior  estatea  tail,  and  even  this  was  not  al- 
leged in  the  bill ;  but  in  the  present  bill  his  title  rests  entirely 
upon  the  will  of  1816,  the  prior  estates  tail  having  determined ; 
and  the  object  of  the  suit  is  to  set  aside  the  will  <^  1818 ;  and 
this  opens  another  oljection  to  the  supposed  plea — ^that  the 
plaintiff's  claim  is  not  in  the  same  right ;  Huggina  v.  York 
Building  Comp€mp,{b)  which  was  carrying  the  doctrine  very 
fistr :  Lord  Redesdale,  however,  adopts  that  case,(c)  and 
[*710]  explains  *it  by  saying  that  the  first  suit  was  whoUy  ir- 
regular ;  and  nothing  could  be  more  irregular  than  all 
that  part  of  the  former  suit  in  this  case  which  related  to  the  will 
of  1818.  And  this,  again,  opens  another  objection  to  the  sup- 
posed plea — ^that  the  validity  of  that  will  was  not,  and  could 
not  have  been,  decided  in  that  suit.  The  contract  binding  both 
the  trustees  and  the  heir  who  had  confirmed  the  will,  and  who 
alone,  according  to  those  proceedings,  could  ever  have  disputed 
it  (the  will  of  1815  not  having  been  brought  forward,  the  va- 
Udity  of  the  will  of  1818  could  not  have  been  matter  of  decisioui 
and  the  bill  as  to  that  must  have  been  dismissed,  because  tb^ 
issue  had  been  improperly  raised  and  did  not  affect  the  question 

(«)Wigbtw.Sa  (i)3Atlu44.  (e)  Redctd.  PL  p.  S03»  Sd  ed. 
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in  dispute  between  the  parties.  An  order  of  dismiasal  is  a  bar 
only  where  the  court  has  thereby  determined  that  the  plaintiff 
had  no  title  to  the  relief  sought  by  his  bill.(a)  If  the  court  did 
intend  to  decide  upon  the  merits  as  to  that  part  of  the  case,  it 
was  clearly  an  error  and  irregularity ;  it  was  an  issue  which 
could  not  aflect  the  decree  to  be  pronounced  between  the  par- 
ties, and  therefore  the  decree  could  not  be  a  bar :  Behrens  v. 
8ievMngJ^Jk) 

If  the  proceedings  in  the  former  suit  as  they  are  stated  in  the 
present  bill  could  not,  if  they  had  not  been  so  stated,  have  sup- 
ported a  plea,  they  cannot,  when  stated,  support  a  demurrer  j 
and  if  they  form  no  bar  to  the  present  bill,  this  suit  may  pro^ 
ceed  without  any  necessity  for  reversing  the  former  decree ;  and 
no  new  bill,  and  consequently  no  leave  of  the  court,  is  necessary 
fcMT  the  purpose.  I  am,  therefore,  of  ojHnion  that  the  general  de- 
murrer to  this  bill  cannot  be  supported.  [His  Lordship  then 
adverted  to  an  objection  for  want  of  proper  parties  to  which  he 
thought  no  sufficient  answer  had  been  given,  and  he  therefore, 
allowed  the  demurrer  on  that  ground,  but  with  the  usual  leave 
to  amend.] 


•TouLMiN  V.  Copland.  [VllJ 

1846:  Angntt 

A  fafll  by  tlw  wprMentethre  of  a  deceaied  purtilir  againit  ibft  rarmuif  partner,  for 
an  aeoooBl  of  Uie  paitnonliip  dealinga  and  trMMaeUona,  Matatned  an  allogation 
that  the  defendant  had  employed  and  intended  to  employ  the  asMto  of  the  late 
partnenhip  in  carrying  on  the  borineoi  on  his  own  n/ccoont,  bSt  prayed  no  relief  in 
respect  of  aneh  allegation,  and  the  decree  merely  dirtetedthe  OK^ary  partoerihip 
•eeoonts,  reserving  fiirther  directions.  But  on  the  dMith  of  th«  defendant  some 
years  afterwatds,  and  beliDte  the  Master  had  made  his  rtportander  the  deoreoi  the 
same  plaintiff  filed  a  hill  of  nviYor  and  snpplement  against  the  repnaentativee  of 
the  late  defendant,  repeating  the  allegation  aboye-mentioned  as  to  the  employment 
of  the  partnership  funds,  and  praying  an  account  of  the  pmfits  made  thereby,  in 
addition  to  the  usual  prayer  for  carrying  on  the  accounts  difacted  by  the  (brmer 

(a)  Redfsd  PI.  194,  3d  ed.  {h)  ^  Myl.  h  Cr.  GOSl 
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decree.  Held  (reTening  tlie  deoinen' below)  thai  snob  bill  was  net,  in  releieace  to 
the  decree  in  the  original  suit,  a  supplemental  bill  in  the  natnre  of  a  bill  of  reviewa 
the  new  relief  founded  upon  the  allegation  above-meutioned  not  being  inconsiitent 
with  that  decree,  but  flo  fiu'from  it,  that  the  accounts  directed  by  the  decree  were 
necessary  to  raise  the  case  for  raich  new  relief,  and  nnvt  have  been  directed,  if 
both  claims  had  been  onlted  in  one  tait 
The  qnestionin  such  cases  tarns  upon  the  matter  of  the  decree,  and  not  vpoa  aUef»> 
tions  in  the  original  bill  to  which  the  decree  does  not  apply. 

This  was  a  motion  to  discharge  an  order  of  Yice-Chancellor 
Wiglram,'by  which  it  was  ordered  that  a  bill  of  revivor  and 
supplement  should  be  taken  off  the  file,  as  being,  in  reference  to 
the  decree,  pronounced  in  the  original  suit,  and  which  was  reci- 
ted in  it,  a  supplemental  bill  in  the  natnre  of  a  bill  of  review, 
and  having  been  filed  without  leave  of  the  court.(a) 

The  original  bill,  which  was  filed  on  the  16th  January  1819, 
stated  that  Abraham  Toulmin,  deceased,  and  the  defendant  Cop- 
land had  carried  on  business  in  partnership  under  a  verbal 
agreement,  as  Navy  agents,  from  the  year  1811  until  the  death 
of  Abraham  Toulmin,  which  took  place  on  the  4th  January 
1819,  (twelve  days  before  the  filing  of  the  bill,)  up  to  which  time 
no  accounts  had  been  taken  of  the  partnership  dealings  and 
transactions ;  but  that  by  far  the  greater  part  of  the  capital  with 
which  the  business  had  been  carried  on  was  furnished  by 
Abraham  Toulmin  and  that  a  large  sum  was  due  from 
[*712]  the  'partnership  to  the  plaintiffs  as  his  personal  represen- 
tatives.  The  same  bill  also  alleged  that  the  defendant 
had,  since  the  death  of  his  late  partner,  employed  the  partner- 
ship assets  in  carrying  on  the  same  business  on  his  own  account, 
and  that  he  intended  to  continue  so  to  do«  And  it  pra3red  the 
usual  accounts  of  the  dealings  and  transactions  of  the  late  part- 
nership, and  pa3rment  of  what  should  be  found  due  to  the  plain- 
tiffs as  the  personal  representatives  of  Abraham  Toulmin.  It 
also  prayed  die  appointment  of  a  receiver  to  collect  the  outstan- 
ding partnership  debts,  and  an  injunction  to  restrain  the  defen- 
dant fix)m  selling  out  certain  stock  then  standing  in  the  joint 
names  of  himself  and  his  late  partner,  and  which  the  bill  alleged 
to  be  partnership  property ;  but  it  prayed  no  relief  in  respect  of 

(c)  See  4  Hare,  41. 


CASES  IN  CHANCERY.  712 


1648— Tonlrahi  t.  Copland. 


tfie  alieged  emplojnnent  of  the  partnership  funds  by  the  defen- 
dant in  his  own  transactions. 

The  prosecution  of  the  suit  having  been  interrupted  by  seve- 
ral ineffectual  attempts  at  a  compromise,  the  cause  did  not  come 
on  for  hearing  imtil  the  year  1829,  when  a  decree  was  made,  by 
which  certain  inquiries  were  directed  as  to  the  terms  of  the  part- 
nership agreement,  which  were  the  principal  matter  in  dispute 
i:qpon  the  pleadings ;  and  it  was  ordered  that  the  accounts  of  the 
partnership  dealings  and  transactions  should  be  taken  according 
to  the  result  of  those  inquiries,  and  further  directions  and  costs 
were  reserved.  That  decree  and  the  proceedings  under  it  in  the 
Master's  c^ce  were  the  subject  of  various  appeals,  which  greatly 
delayed  and  protracted  the  taking  of  the  accounts.  In  the  year 
1843,  and  before  the  Master  had  made  his  general  report,  the 
defendant  Copland  died :  whereupon  the  bill  now  in  question 
was  filed  against  his  daughters  as  his  personal  representatives 
and  the  general  devisees  of  his  real  estate.  After  stating  the 
previous  proceedings  in  the  cause  and  the  death  of  Cop- 
land, it  'alleged,  by  way  of  supplement,  that  ever  since  [*713] 
the  death  of  Abraham  Toulmin,  Copland  had  carried  on 
the  business  of  a  navy  agent  on  his  own  account,  and  in  so  do- 
ing had  employed  the  assets  of  the  late  partnership,  although 
such  assets  were,  as  the  bill  charged,  wholly,  or  for  the  most 
part,  the  property  of  the  plaintiffs  as  the  representatives  of  Abra- 
ham Toulmin  :  in  support  of  which  general  charge  the  bill  con- 
tained divers  specific  charges  purporting  to  be  evidenced  by  the 
accounts  so  far  as  they  had  then  been  taken  in  the  Master's 
office ;  and,  after  charging  that  Copland  had  made  great  profits 
by  such  employment  of  the  plaintiff's  monies,  the  bill  prayed 
that  the  suit  might  be  revived  against  the  new  defendants,  that 
the  accounts  directed  by  the  former  decree  might  be  carried  on 
and  prosecuted  against  them,  and  that  an  account  might  also  be 
taken  of  the  profits  made  by  Copland  since  the  death  of  Abra- 
ham Toulmin  with  the  balances  from  time  to  time  in  his  hands 
belonging  to  the  partnership ;  and  that  it  might  be  declared  that 
the  plaiDtiffis  were  entitled  at  their  opti<H3,  either  to  participate  in 
such  profits,  or  to  be  allowed  interest  at  6  per  cent,  upon  their 
testator's  share  in  such  balances ;  and  that  what  should  appear 
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to  be  due  to  them  as  siich  representatives  on  both  accounts,  might 
be  paid,  in  a  due  course  of  administration,  out  of  the  personal 
estate  of  Copland,  and  if  that  should  be  insufficient,  then  by 
sale  of  bis  real  estates. 

On  the  hearing  of  the  appeal  motion, 

Sir  fh-ancia  Simpkinaany  and  Mr.  T.  X  PhUlipps  appeared 
for  the  plaintiff. 

Mr.  BetheUj  Mr.  RaU,  and  Mr.  Kenjfonj  oantra. 

In  support  of  the  Vice-Chancellor's  order,  it  was  aigued 
[*714]  that,  as  the  new  account  of  profits  prayed  by  the  *1h1I 
in  question  was  founded  on  matter  which  was  put  in 
issue  by  the  original  bill,  but  in  respect  of  which  no  reUef  was 
expressly  reserved  by  the  decree,  such  account  was  inconsistent 
with  the  decree,  inasmuch  as  it  would  result  in  a  species  of  re- 
Uef different  from  that  to  which  the  plaintiffs  would  otherwise 
be  entitled  on  further  directions,  under  the  reservation  actually 
contained  in  the  decree ;  Hodson  v.  BaUy{a)  Davis  v.  Bluefc,{b) 
Cfarland  v.  Liiilewood.{c) 

On  the  other  hand  it  was  observed  that  Hodson  v.  Ball  was 
decided  expressly  on  the  ground  that  the  relief  prayed  by  the 
supplemental  lull  was  inconsistent  with  the  decree  actually  made 
in  the  original  suit,  whereas  here  the  only  inconsisCency  that 
could  be  suggested  was  between  the  relief  now  asked  and  that 
which,  if  the  supjdemental  case  had  not  been  brought  forward, 
tjie  plaintiff  would  have  been  entitled  to  ask  at  some  future 
stage  of  the  original  suit  It  was,  however,  further  contended, 
that,  even  supposing  the  argument  on  the  other  side  were  good 
to  any  extent,  it  could  only  apply  to  the  interval  of  twelve  days 
between  the  death  of  Abraham  Toulmin  and  the  filing  of  die 
original  bill,  and  not  to  any  subsequent  a^iUcation  of  partner- 
ship assets  during  the  twenty  years  which  followed ;  every  indi- 
vidual instance  of  such  application  constituting  a  distinct  ground 

(•)  1  Fhai  177.  (ft)  6  Bmt.  an.  <e)  1  Bm¥.  597. 


CASES  IN  CHANCERY.  714 

1848^Toiilimii  y.  Copland. 

of  complamt,  and  being  capable  at  the  option  of  the  plaintiff, 
of  being  made  the  starting  point  of  the  new  account  So  that 
if,  instead  of  the  objection  having  been  taken  by  a  motion  to 
take  the  bill  oS  the  file,  the  supplemental  cause  had  gone  to  a 
hearing,  as  in  Hiem  v.  MUl,{a)  the  utmost  effect  that  could  have 
been  given  to  the  objection  would  have  been  to  Umit  the 
account  to  the  misapplication  of  ^partnership  monies  [*716] 
subsequent  to  the  filing  of  the  original  bill.  That  that 
circumstance  of  itself  threw  a  doubt  upon  the  propriety  of  this 
mode  of  raising  the  objection  ;  there  being,  it  was  believed,  no 
instance  of  it  in  a  case  where  the  objection  even  if  tenable,  went 
only  to  a  part  of  the  relief  prayed,  except  the  recent  case  of  Hod- 
son  Y.  Ball ;  and  the  practice  in  cases  where  the  otgection  went  to 
the  whole  bill  {Davis  v.  Bluck^)  having  probably  crept  in  from 
its  equivalence  to  the  more  common  and  regular  remedy  by  de- 
murrer.(6) 


The  Lord  Chancellor. — Many  of  the  observations  which 
I  made  in  giving  judgment  in  Baitibrigge  v.  Badddey  on  13th 
November  last,  apply  to  the  present  case ;  for  in  this  case  the 
question  is,  whether  the  decree  upon  the  first  bill  is  so  incon- 
sistent with  what  is  asked  by  the  present  bill  as  to  be  a  bar  to 
the  relief  thereby  prayed;  until  reversed  upon  a  bill  in  the  nature 
of  a  supplemental  bill  of  review  and  upon  an  accompanying  re- 
hearing. 

The  decree  directs  an  account  of  the  transactions  of  the  part- 
nership which  terminated  by  the  death  of  one  of  the  partners, 
the  bill  having  been  filed  twelve  days  after  such  dissolution. 
The  present  bill  prays  for  an  account  and  payment  of  the  pro- 
fits alleged  to  have  been  received  by  the  surviving  partner  fiom 
the  improper  use  of  the  deceased  partner's  share  of  the  partner- 
ship property  which  came  to  the  hands  of  the  survivor. 

This  bill  has  been  ordered  to  be  taken  off  the  file  upon  the 
declared  ground  that  such  a  bill,  after  such  a  decree,  was  in 
substance  in  the  nature  of  a  supplemental  bill  of  review,  and 
could  not  be  filed  without  the  leave  of  the  court 

(•)  13  V«iL  114  (()  See  Biinhriggt  v.  B^ddely,  ante,  p.  704. 
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[*716]  *If  this  question  be  tried  by  the  test  xefened  to  in  the 
case  of  Bainbrigge  v.  Badddey,  it  will,  I  think,  appear 
plainly  that  the  order  cannot  be  supported  upon  that  ground. 
The  former  decree  c^uld  not  be  pleaded  in  bar  to  the  new  bill : 
the  same  matter  was  not  in  issue  in  the  former  suit  within  the 
meaning  of  the  term  as  there  explained :  so  far  from  it  indeed, 
that  the  accounts  directed  by  the  decree  are  necessary  to  raise 
the  case  made  by  the  bill,  and  must  have  been  directed  if  both 
claims  had  been  united  in  one  suit,  and,  if  so,  there  cannot  be 
any  necessity  for  removing  the  decree  out  of  the  way  before 
the  relief  prayed  by  the  bill  can  be  granted,  and  therefore  it 
is  not  a  case  of  a  supplemental  bill  in  the  nature  of  a  bill  of  re* 
view. 

There  is  another  test  by  which  this  IhII  may  be  triedi  differing 
in  form,  but  not  perhaps  in  substance,  ftom  the  former.  If  ap- 
plication had  been  made  for  leave  to  file  a  supplemental  bill  in 
the  nature  of  a  bill  of  review,  what  would  have  been  the  case 
made  for  that  purpose  7  not  the  discovery  of  new  matter  which 
had  arisen  after  the  decree,  or  new  proof  come  to  light  after  the 
decree,  and  which  could  not  possibly  have  been  used  at  the 
time ;  all  which  refers  to  the  matters  in  issue  in  the  cause.  In 
this  case  the  ground  of  the  relief  prayed  was  the  death  of  one 
of  the  partners ;  and  the  use  made  of  his  share  of  the  partner- 
ship property  by  the  survivor  relates  to  transactions  subsequent 
to  the  dissolution  of  the  partnership  by  the  death  of  one  of  the 
partners,  and  is  not  inconsistent  with,  but  consequent  npon^  the 
result  of  the  partnership  accounts  directed  to  be  taken  by  the  de- 
cree. 

As  I  observed  in  Bainbrigge  v.  Badddey^  the  alleging  mat* 
ters  in  the  former  suit  which  were  not  and  could  not  be  the  sub- 
ject of  the  decree,  cannot  interfere  with  the  founding  a 
[*717]    new  suit  upon  such  matters  after  the  decree.    *The 
question  is  as  to  the  matters  of  the  decree,  and  not  as 
to  the  statements  in  the  bill  to  which  the  decree  does  not  apply 

I  am,  for  these  reasons,  of  opinion  that  the  bill  in  question  is 
not  irregular ;  and  that  the  leave  of  die  court  was  not  required 
for  filing  it,  and  consequently  that  the  order  was  erroneous,  and 
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must  be  discharged,  and  the  plaintiff  must  have  the  costs  of  the 
motion  below. 


Moore  v.  Grbq  and  others, 

1S48 :  November  4,  7. 

An  equitable  mortgagee,  by  deporit,  of  a  leaae  a  not  compellable  in  eqoity,  at  the 
mat  of  the  knor,  to  take  a  legal  aMgnment  of  the  leaee,  although  he  may  have 
entered  into  poHeaion  of  the  pnmieei  and  paid  rent  Nor,  §emhU,  is  he  liable  to 
the  leaor  upon  the  covenanta,  there  being  no  privity  between  him  and  the  leieor 
nntil  he  has  made  himself  legal  asrignee.  Lueat  v.  Comerford  (3  B.  C.  C.  166,) 
oveimled. 

This  was  an  appeal  from  an  order  of  the  Yice-Chancellor 
of  England,  allowing  a  general  demurrer  to  the  bill  for  want  of 
equity. 

The  bill  stated  that,  by  an  indenture  dated  the  12th  of  May, 
1842,  the  plaintiff  demised  to  the  defendant  Taylor  a  cotton  mill 
or  factory,  with  the  engines  and  machinery  therein,  a  great  part 
of  which  was  affixed  to  the  freehold  for  a  term  of  twenty-one 
years  at  a  certain  rent,  payable  half  yearly  on  the  12th  of  May 
and  the  I2th  of  November  in  each  year.  That  the  indenture  was 
shortly  afterwards  deposited  by  Taylor  with  the  defendants  the 
Messrs.  Greg,  as  a  security  for  the  floating  balance  of  an  account 
for  monies  advanced  and  cotton  furnished  by  them  to  Taylor 
for  the  purposes  of  his  trade.  That  on  the  12th  of  November 
1846,  there  being  a  large  amount  of  rent  then  due  to  them  from 
Taylor,  the  plaintiffs  levied  a  distress  on  the  demised  premises, 
which  was  replevied  by  Taylor ;  one  of  the  partners,  and  a 
clerk,  in  the  firm  of  the  Messrs.  Greg,  joining  in  the  replevy  bond. 
That  a  few  days  afterwards  the  plaintiff  having  discov- 
ered, that,  owing  to  a  mistake,  the  sum  for  *  which  the  [*718] 
distress  had  been  issued  was  less  than  the  amount  of 
rant  actually  due,  caused  another  distress  to  be  made  for  100/.  ^ 
and  that,  in  order  to  remove  such  distress,  the  Gregs  paid  that 
sum  to  the  sheriff's  officer,  and,  with  the  consent  of  Taylor,  took 
possession  of  the  premises  themselves.    That,  in  November  1847, 
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the  Gregs  put  an  end  to  the  action  of  replevin  by  paying  the 
whole  amount  of  rent  claimed,  up  to  that  time,  with  costs ;  and 
that,  in  March,  1848,  after  some  fruitless  attempts  to  find  a  per- 
son who  would  purchase  the  machinery  and  take  an  assignment 
of  the  lease,  they  sold  a  considerable  portion  of  the  machinery, 
including  part  of  that  which  was  affixed  to  the  freehold.  That 
ever  since  they  took  possession  of  the  premises,  as  before  men- 
tioned, they  had  continued,  by  an  agent,  in  the  exclusive  occu- 
pation thereof,  until  shortly  before  the  filing  of  the  bill,  when,  in 
order  to  relieve  themselves  from  liability  to  the  plaintiff  for  the 
future  payment  of  rent  and  performance  of  the  covenants  in  the 
lease,  they  redelivered  to  Taylor  the  indenture  of  the  lease,  and 
reinstated  him  in  the  possession  of  the  premises.  But  the  bill 
charged  that,  by  taking  possession  of  the  premises  and  dealing 
with  them  as  they  had  done,  the  defendants,  the  Gregs,  ^'  had 
conducted  themselves  towards  the  plaintiff  as  assignees  of  the 
lease,  and  that  the  plaintiff  had  accepted  them  as  such  assignees, 
and  that  they  ought  not  to  be  allowed,  by  abandoning  the  pos- 
session, to  escape  from  the  liability  attaching  to  that  character." 
And  the  bill  prayed  that  it  might  be  declared  that  the  Gregs 
were  liable  to  the  rent  and  to  the  covenants  of  the  lease,  and  that 
they  were  bound  to  accept,  and  the  defendant  Taylor  to  execute 
to  them,  a  legal  assignment  of  the  premises  for  the  residue  of  the 
term;  and  that  the  defendants  Taylor* and  the  Gregs  should 
respectively  be  decreed  to  execute  and  accept  such  assignment 

accordingly. 
[*719]        *The  demurring  defendants  were  the  Messrs.  Greg. 
On  the  hearing  of  the  appeal, 

Mr.  Rolt  and  Mr.  Webster  appeared  for  the  appellants. 

Mr.  R.  Palmer,  for  the  respondents.* 

The  following  cases  were  referred  to :  Lucas  v.  Camerford,{a) 
Might  V.  Bentleyyih)  Moores  v.  Choatj{c)  Jenkins  v.  Portfna$i,{d) 

(a)  3  B.  C.  C.  166,  I  Vet.  235,  and  8  Sim.  499.  (h)  7  Sim.  149. 

(c)  8  Sim.  508.  'd)  \  Keene,  435. 


OASES  IN  CHANCBRT.  n% 


1848«— Maora  ▼.  Gng. 


CloBe  Y.  WUberf9rcej{a)  Wilson  y.  L&mardj{b)  Sandjfs  y.  Ben- 
9onic)  Marsh  v.  Bracej{d)  WiUiams  v.  B9S(mqtiei.{rB) 

Nov.  7. — ^The  Lord  Chancellor. — ^In  this  case  the  question 
is  whether  the  bill  states  grounds  for  the  equitable  interposition  of 
this  court  ?  The  case  made  by  the  bill  is  that  the  plaintiff,  being 
entitled  to  property,  made  a  lease  of  it,  and  that  the  party  to 
whom  that  lease  was  made,  afterwards  deposited  it  with  the 
present  defendants  as  a  security  for  a  sum  of  money  ^  that  the 
lent  being  in  arrear,  the  owner  of  the  estate  distirained ;  that  the 
distress  was  replevied ;  but  that  the  amount  of  the  rent  then 
due,  together  with  a  further  sum  which  became  due  subsequently 
to  the  distress,  was  ultimately  paid  by  these  defendants,  the  ie- 
positaries  of  the  lease.  It  is  stated  that  at  the  time  when  the 
distress  was  levied,  the  lessee  was  himself  in  possession,  but  that 
subsequently  the  premises  were  found  to  be  in  the 
hands  of  those  who  had  the  deposit  *o{  the  lease.  It  [*720] 
appears,  however,  that  when  the  bill  was  filed  no  rent  was 
due,  the  arrangement  by  which  the  action  of  replevin  had  been 
put  an  end  to  having  cleared  off  the  rent  up  to  some  day  in  No- 
vember 1847,  and  the  bill  having  been  filed  before  the  expiration 
of  the  next  half  year :  in  fact,  it  is  not  alleged  in  the  bill  that 
any  rent  was  due ;  nor  does  the  bill  pray  the  payment  of  any 
arrears  of  rent  or  the  performance  of  any  of  the  covenants  in 
the  lease,  but  it  prays  a  declaration  that  the  defendants,  the  de* 
positaries  of  the  lease,  were  liable  prospectively  to  the  rents  re* 
served  by  it  And  then  it  prays  that  they  may  be  decreed  to 
accept,  and  the  lessee  to  exec«ite  an  assignment  of  the  lease. 

It  appears,  therefore,  on  the  face  of  the  bill,  that  the  whole 
connection  of  these  defendants  with  the  property,  or  with  the 
plaintifi^  was  that  they  had  taken  a  deposit  of  the  lease  by  way 
of  security  for  a  sum  of  money.  It  is  true  that  possession  is 
alleged.  But  the  bill  asks  no  relief  in  respect  of  such  possession: 
it  does  not  call  for  an  execution  or  performance  oS  any  of  the 
covenants  of  the  lease  :  nor  does  it  allege  that  at  this  moment 

(a)  t  Bear.  119.        (h)  S  Bmt.  373.        (e)  4  Bmt.  350.      (d)  Cia  Jac.  334. 
<•)  1  BMd.  4l  Biag.  93a 
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there  is  any  breach  of  any  of  those  corenants.  It  only  prays 
prospectively,  that  the  defendants  may  be  declared  liable  to  the 
covenants,  and  that  they  may  take  and  execute  an  assignment 
of  the  lease.  No  doubt,  if  that  were  decreed,  they  would  here- 
after  become  liable  at  law  upon  the  covenants,  for  they  would 
then  become  assignees  of  the  lease.  But  the  question  immedi* 
ately  occurs,  Why  should  a  court  of  equity  interfere  to  compel  a 
party,  whose  only  connection  with  the  property  is  that  he  has 
taken  a  piece  of  parchment  from  the  lessee  as  security  for  a 
debt,  to  put  himself  in  a  totally  different  situation  from  that  which 
he  intended, — ^namely,  to  clothe  himself  with  a  legal  liabiUty  to 
the  covenants  by  taking  an  assignment  to  the  lease? 
[*721]  One  thing  is  certain,  that  if  this  court  *were  to  adminis- 
ter such  relief,  it  would  effectually  prevent  anybody  from 
ever  hereafter  taking  a  deposit  of  a  lease  as  a  security  for  a  sum 
of  money,  for  no  man  in  his  senses  would  take  a  deposit  of  a 
lease  if  he  were  thereby  to  render  himself  liable  to  the  covenants 
of  the  lease.  Such  a  depositary  has  no  connection  with  the 
property  but  a  right  to  hold  the  document  deposited,  for  the  pur^ 
pose  of  securing  the  debt.  What  right  such  a  deposit  may  give 
him  as  against  the  person  who  makes  it,  whether  a  right  to  sell 
the  interest  of  that  party  in  the  property,  or  a  right  to  an  assign- 
ment of  such  interest  is  a  matter  which  at  present  I  do  not  feel 
it  necessary  to  consider :  because,  however  that  may  be,  I  can^ 
not  imderstand  what  right  the  lessor  has  to  call  upon  a  court  of 
equity  to  put  the  mere  depositary  of  the  lease,  who  has  no  priv* 
ity  with  him  by  contract  or  otherwise,  in  a  totally  different  situ- 
ation from  that  in  which  he  intended  to  place  himself  by  his 
contract  with  a  third  party. 

This  is  not  even  the  case  of  a  party,  who  has  contracted  for 
an  assignment  of  a  lease,  being  called  upon  in  equity  to  fulfil 
the  covenants  of  the  lease  as  he  would  be  bound  at  law  to  do  if 
the  assignment  had  been  actually  executed.  It  would  be  diffi- 
cult enough  to  enforce  such  an  equity  if  that  case  were  to  arise ; 
but  that  IS  not  the  object  of  the  present  bill.  There  are  no  cov- 
enants broken,  no  relief  prayed  on  any  of  the  covenants  con- 
tained in  the  lease.  The  object  is  to  compel  a  party  holding  a 
lease  by  way  of  deposit  to  make  himself  the  legal  assignee. 
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What  would  that  be  but  for  equity,  instead  of  following  the  law 
which  is  the  usual  rule,  to  run  before  the  law  1  Indeed  it  was 
hardly  argued  that  the  mere  taking  a  deposit  of  a  lease  would 
create  such  a  liability  but  it  was  said  that  there  was  in  this  case 
something  more ;  that  the  defendants  had  been  in  posesssion, 
and  had  paid  the  rent  due  from  the  party  from  whom 
they  *took  the  deposit.  But  is  that  to  make  them  [*722] 
liable  to  the  covenants  which  the  lessee  had  entered 
into  ?  A  lessee  ier  liable  to  a  distress  from  his  landlord,  and 
the  goods  being  distrained,  some  other  person  from  interes- 
ted motives,  or  motives  of  friendship,  comes  in  and  pays  the 
demand  of  the  landlord,  taking  no  assignment  nor  any  security 
beyond  what  he  had  before.  That,  of  course  cannot  make  him 
liable  to  any  of  the  covenants  in  the  lease.  He  pays  the  money 
for  or  on  behalf  of  the  party  who  owed  it.  Well,  then,  does  his 
being  in  possession  make  him  liable  1  If  that  were  so,  there 
would  be  an  end  of  the  distinction  between  an  assignment  of  a 
lease  and  an  underlease.  Taking  an  imderlease  does  not  render 
you  liable  to  all  the  covenants  in  the  original  lease,  but  taking 
an  assignment  does ;  which  shows  that  the  effect  of  possession 
depends  upon  the  title  under  which  it  is  taken,  and  that  mere 
possession  not  taken  under  a  title  can  go  for  nothing. 

There  are,  then,  in  this  case  three  things  which  are  alleged  as 
constituting  the  liability, — the  being  the  depositary,  the  having 
paid  the  rent,  and  the  having  been  in  possession.  Now  none  of 
these  things  taken  separately  will  make  the  party  liable  upon 
the  covenants  of  the  lease,  and  if  none  of  them  separately  will, 
it  is  very  difficult  by  reasoning  to  show  why  they  jointly  should 
have  that  effect  If  the  question,  therefore,  had  stood  unaffected 
by  authority,  I  should  not  have  had  the  least  doubt  but  that  the 
relief  sought  by  this  bill  was  one  which  this  court  would,  upon 
its  ordinary  principles,  refuse.  But  I  am  told  that  in  a  case  of 
Lticas  V.  Comerfordy{a)  Lord  Thurlow  did  administer  that 
very  rehef ;  and  I  cannot  but  say  that,  unless  there  is 
'something  still  behind  in  that  case  which  has  not  yet  [*723] 
been  discovered,  it  is  a  decision  by  Lord  Thurlow  that  a 
party,  having  an  equitable  interest  in  a  lease,  is  liable  in  a  couit 

(«)  3  Bb  c.  c.  16& 
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of  equity^  at  the  suit,  not  of  the  party  with  whom  he  is  dealing, 
but  of  the  original  landlord,  to  be  cmnpelled  to  take  a  legal  as* 
signment  of  the  term  r  and  no  doubt  a  deliberate  decisiou  of  that 
sort  by  such  a  judge  as  Lord  Thurlow,  if  it  had  been  sanctioned 
by  practice  following  upon  it,  would  have  been  an  authority 
which  I  should  not  hare  been  at  liberty  to  overrule,  however 
mttch  it  might  have  appeared  to  me  at  variance  with  the  ordi- 
nary principles  upon  which  justice  is  administered  in  this  court. 
It  seems,  however,  from  the  report  of  that  case,  that  singular  as 
it  may  appear,  the  point  was  not  very  directly  raised  before  Loid 
Thurlow.  The  case  was  this ;  there  was  a  covenant  in  the 
original  lease  that  at  a  certain  period  of  the  lease  the  lessee 
should  rebuild  the  house.  HThe  lessee  before  this  covenant  waa 
performed,  indeed  before  the  time  at  which  it  ought  to  have  been 
performed,  deposited  the  lease  as  a  security  with  another  person. 
The  question  was,  whether  the  person  so  holding  the  lease  was 
bound  by  the  covenant.  The  bill  was  filed,  not,  as  bere^  to 
compel  the  defendant  to  take  a  legal  assignment  of  the  lease,  but 
directly  to  enforce  the  specific  performance  of  the  covenant 
And  it  appears  that  the  defendant  rested  his  case  upon  the  rule 
that  this  court  would  not  enforce  a  covenant  to  rebuild ;  and  so 
Lord  Thurlow  thought,  and  said  that  he  could  not  by  decree 
direct  a  party  to  perform  a  covenant  of  that  description  but 
added,  that  what  he  could  do  he  would,^ — ^viz.  compd  the  defen- 
dant to  take  a  legal  assignment  of  the  term,  and  so  reader  him- 
self liable  at  law.  That  was  undoubtedly  the  reUef  which  Lord 
Thurlow  tfiought  it  right  to  give :  but  the  question,  whether  it 

was  such  relief  as  a  court  of  equity  was  justified  in  giv- 
[*724J    ing  against  such  a  Mefendant,  does  not  seem  to  have 

been  raised  in  argument,  and  was  probably  not  much 
considered. 

Several  cases  involving  the  same  question  have  since  occuned 
in  which  that  case  has  been  referred  to ;  but  no  case  has  been 
mentioned  in  which  Lord  Thornton's  doctrine  has  been  adopted, 
except  Flight  v.  Bentley,  in  which  the  Vice-Chancellor  made  a 
decree — ^not,  indeed,  exactly  such  as  Lord  Thurlow  made,  or 
such  as  is  asked  by  this  bill, — ^giving  effect  to  the  covenants  of 
the  lease  against  the  depositee,  on  the  principle,  that  tbey  wese 
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in  equity  binding  upon  him ;  but  in  the  very  next  volume  of  the 
same  reports  there  is  a  case  of  Moores  v.  ChocU^  where  the  bill 
prayed  precisely  the  same  relief  as  that  in  Flight  v.  Beniley, 
viz.  performance  of  the  covenants,  and,  if  necessary,  an  execu- 
tion of  the  assignment,  in  which  the  Vice-Chanccllor,  on  having 
his  attention  called  to  his  own  decree  in  Flight  v.  Bentley,  dis- 
claimed the  doctrine  on  which  it  was  founded,  and  expressed  his 
fttrprise  that  such  a  decree  should  ever  have  been  made.  The 
only  observation  I  make  on  what  then  fell  from  the  Vice-Chan- 
cellor  is,  that  I  cannot  concur  in  the  opinion,  which  he  seems  to 
have  entertained,  that  he  could  decide  that  case  of  Moores  v. 
Cheat  as  he  did  consistently  with  the  case  of  Lucas  v.  Comer- 
ford  ;  for  I  confess  I  cannot  see  any  ground  of  distinction  be- 
tween the  two  cases ;  inasmuch  as  both  of  them  turned  upon  the 
question  whether  an  owner  of  an  estate  can  or  cannot  treat  a 
party  who  has  only  an  equitable  title  to  the  lease,  derived  from 
the  leasee,  in  the  same  way  as  if  he  had  a  legal  title.  However, 
in  that  case  the  Vice-Chancellor  expressed  a  very  clear  opinion 
that  there  had  been  an  error  in  the  decree  in  Flight  v.  BerUley  ; 
and  he  established  the  doctrine  that  no  privity  exists  between 
parties  in  those  respective  situations. 

*The  case  of  Close  v.  Wilberforce  before  the  Master  ["725] 
of  the  Rolls,  which  was  also  referred  to,  was  of  a  totally 
different  kind,  being  a  case  between  a  lessee  and  an  equitable 
assignee  of  the  lease,  the  former  calling  upon  the  latter,  who  had 
been  for  many  years  in  possession  of  the  property  as  purchaser, 
to  indemnify  him  against  a  claim  by  the  lessor  for  dilapidations 
and  breaches  of  the  covenants  in  the  lease.  In  that  case  it  is 
clear  that  a  privity  existed  between  the  plaintiff  and  defendant, 
and,  therefore,  whatever  the  merits  of  it  might  be,  it  could  not 
raise  the  present  question,  which  is,  whether  a  lessor  has  any 
equity  upon  the  covenants  against  an  assignee,  there  being  no 
legal  assignment  of  the  term. 

Such,  then,  being  the  state  of  the  authorities,  there  being  un- 
doubtedly, in  support  of  the  present  bill,  a  decree  of  Lord  Thur- 
low,  but  which  has  never  been  followed  except  in  the  single  case 
of  Flight  V.  Bentle}/j  the  authority  of  which  was  distinctly  re- 
pndiated  by  die  judge  who  decided  it  in  the  subsequent  case  of 
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Moores  v.  Choatj  the  question  is  whether  I  am  bound  to  act  on 
that  decree  of  Ijord  Thurlow,  objectionable  as  it  appears  to  me 
in  principle,  as  an  established  rule  of  equity.  I  am  of  opinion 
that  I  am  not.  The  state  of  the  authorities  does  not  compel  me 
to  do  so ;  and  not  being  compelled,  I  will  not  make  an  order  which 
would  have  the  effect  of  again  setting  up  that  rule  as  the  doc- 
trine of  the  court 

I  think,  therefore,  the  decision  of  the  Yice-Chancellor  allowing 
the  demurrer,  was  correct,  and  that  the  present  appeal  must  be 
dismissed  with  costs. 


[*726]  *Rheam  V,  Smith. 

1848 :  December  13. 

An  individaal  ■bareholder  in  an  intolrent  joint-«tock  oompuiy,  being  nied  at  law  by 
a  banking  firm  conaiiting  of  fire  partners,  one  of  whom  was  also  a  shareholder  in 
the  company,  for  a  debt  due  from  the  company  to  the  bank,  filed  a  bill  against  the 
plaintiff  at  law,  and  all  the  other  shareholden  in  the  company,  praying  (hat  the 
afiairs  of  the  company  might  be  wound  up,  and  that,  in  the  mean  time,  the  action 
might  be  stayed.  A  general  demurrer  by  the  other  four  partners  in  the  bank  wis 
allowed,  on  the  ground  that  the  relief  prayed  necessarily  invoWed  the  winding  up  of 
the  affairs  of  the  bank  as  well  as  of  the  company,  which,  if  it  had  been  specifi- 
cally prayed,  which  it  was  not,  would  have  rendered  the  bill  multifarious. 

But  9embU.  This  court  will  not  restrain  a  creditor  of  a  joint  stock  company  from 
enforcing  payment  of  his  debt  against  an  individual  shareholder,  ou  the  ground  merely 
that  the  creditor  is  himself  a  shareholder,  and  therefore  liable  to  contribute,  as  such 
mterference  would  defeat  the  rule  at  law,  which,  for  convenience,  enables  creditois 
of  soeh  companies  to  recover  their  debts  by  that  form  of  proceeding. 

This  was  an  appeal  from  an  order  of  the  Yice-Chancellor  of 
England  overruling  a  general  demurrer  to  the  bill. 

The  bill  stated  that,  in  1836,  a  joint  stock  company  was  formed 
for  the  purpose  of  establishing  a  proprietary  school,  called  the 
Hull  College,  in  shares  of  25/.  each,  limited  in  number  to  200 ; 
and  that  the  plaintiff  and  upwards  of  100  other  persons,  all  of 
whom  were  defendants,  subscribed  and  became  shareholders  in 
the  company.  That  the  undertaking,  proving  unsuccessful,  was 
abandoned  in  the  year  1845  ;  but  that  various  debts  which  were 
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contracted  in  the  course  of  carrying  it  on  still  remained  unpaid. 
That,  though  there  were  some  assets  of  the  company  still  out- 
standing, such  assets  were  inadequate  to  the  payment  of  the 
debts,  and  that  the  plaintiff  was  only  liable  to  such  debts  jointly 
with  the  other  shareholders.  That  the  defendant  John  Henry 
Smith  and  five  other  persons  (who  were  the  demurring  defend- 
ants,) being  in  partnership  as  bankers,  had  lately  brought  an 
action  against  the  plaintiff  in  the  Court  of  Exchequer  to  recover 
1020/.  alleged  to  have  been  advanced  by  the  bank  to  the  com- 
pany ;  but  that  John  Henry  Smith  was  also  a  shareholder 
in  the  joint-stock  'company ;  and  that,  if  an  account  were  [*727] 
taken  of  the  affairs  of  the  company,  it  would  be  found 
that,  as  between  himself  and  other  shareholders,  including  the 
plaintiff,  John  Henry  Smith  was  equally  liable  with  the  plaintiff 
to  the  payment  of  a  portion  of  the  said  alleged  debt ;  and  that 
the  portion  of  it  for  which  the  plaintiff  was  liable,  as  between 
himself  and  the  other  shareholders,  did  not  exceed  10/. 

The  bill  then  chained  that,  under  these  circumstances,  it  was 
contrary  to  equity  that  John  Henry  Smith  should  be  allowed, 
either  alone  or  jointly  with  his  copartners,  to  enforce  payment 
against  the  plaintiff  of  the  debt ;  and  it  prayed  that  the  accounts 
of  the  company  might  be  taken,  and  its  affairs  wound  up  under 
the  direction  of  the  court :  and  that  provision  might  be  made  for 
payment  of  the  debts  of  the  company,  including  the  debt  in  ques- 
tion, and,  so  far  as  might  be  requisite  for  that  purpose,  by  the 
contribution  of  the  shareholders  according  to  their  relative  lia- 
bilities ;  and  that  in  the  meantime  the  action  and  all  proceedings 
therein  might  be  stayed. 

On  the  hearing  of  the  appeal, 

Mr.  Rolt  and  Mr.  RoundeU  Palmer  appeared  for  the  ap- 
pellants. 

Mr.  Stuart  and  Mr.  Ooodeve  for  the  respondent 

In  the  course  of  the  argument  it  was  stated  that  the  Vice- 
chancellor  had  treated  the  case  as  one  in  which  a  partnership 
composed  of  A.  &,  B.  were  suing  a  partnership  composed  of  A., 
C.  &  D.  in  which  case  he  considered  that  it  would  be 
contrary  to  equity  to  allow  the  'debt  to  be  recovered  with-    [*728] 
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oat  first  ascertaining  for  what  proportion  of  it  A.  himsdf  was 
personally  liable. 

The  Lord  Chancellor. — It  really  seems  to  me  that  if  the 
principle  upon  which  this  demurrer  is  said  to  have  been  overruled 
by  the  Yice-Chancellar  were  admitted,  it  might  lead  to  the  most 
frightful  consequences ;  for  it  comes  to  this — that  if  a  railway 
company,  or  any  company  carrying  on  great  works,  and  who 
may  have  become  indebted  to  some  contractor  in  half  a  million 
of  money  for  work  done,  upon  that  contractor  applying  for  pay- 
ment of  his  debt,  can  find  out  that  he  or  any  one  connected  with 
him  in  business  holds  a  single  share  in  the  company,  they  may 
say  No,  wo  cannot  pay  your  debt ;  you  must  first  break  up  the 
company,  and  ascertain  whether  its  assets  are  sufficient  for  pay- 
ment of  its  debts ;  for  if  not,  you,  or  the  persons  connected  with 
you,  will  be  liable  to  contribute  to  the  very  sum  which  you  seek 
to  recover.  It  is  impossible  to  stop  short  of  that,  if  the  principle 
be  once  admitted. 

After  some  difficulty  a  rule  has  been  established  at  law  ena- 
bling creditors  of  these  great  companies  to  enforce  their  claims 
against  individual  shareholders,  leaving  them,  of  course,  to  their 
right  to  contribution  against  their  copartners.  The  rule,  no 
doubt,  leads  sometimes  to  hardship  upon  the  party  sued  :  but  the 
balance  of  convenience  is  in  its  favor,  and  for  that  reason  it  has 
been  adopted,  because  it  would  be  a  still  greater  hardship  upon 
parties  dealing  with  such  companies  if  the  enforcement  of  their 
claims  were  to  be  embarrassed  by  the  necessity  of  treating  all  the 
members  of  the  company  as  jointly  responsible.  This  suit,  how- 
ever, is  an  attempt  to  induce  a  court  of  equity  to  interfere 
[*729]  with  that  rule ;  *for  the  plaintiff  by  his  bUl  asserts,  in 
effect,  nothing  short  of  this  proposition — ^If  I  can  find  out 
that  you,  who  are  suing  me  at  law,  have  a  single  share  in  the  com- 
pany against  whom  the  claim  is  made,  then  theie  is  an  end  to 
your  legal  right :  Equity  will  interfere,  and,  though  your  money 
may  have  contributed  to  the  establishment  of  the  company,  you 
shall  not  be  permitted  to  recover  a  single  farthing  against  any 
member  of  the  company  imtil  the  concern  is  altogether  wound  up. 

I  have  made  these  observations  upon  the  general  principle  in- 


GASES  IN  CHANCiaiT.  789 


1848.~Rheam  v.  Smith. 


volved  in  the  bill,  and  which  the  order  of  the  Vice-Chancellor 
appears  to  have  recognized,  on  account  of  the  alarming  conse- 
quences  to  wjiich  it  seems  to  lead :  but  they  are  not  the  grounds 
upon  which  I  dispose  of  this  case  ;  for,  independently  of  these 
general  considerations,  there  are  other  objections  on  the  face  of 
the  bill  which  appear  to  me  to  be  fatal  to  it. 

Here  is  a  bill  filed  by  an  individual  who  is  sued  at  law  for  a 
debt  due  to  a  banking  house.  He  says,  you,  the  banking-firm, 
ought  not  to  be  permitted  to  sue  me  for  this  debt,  because  Mr. 
Smith,  one  of  the  partners  in  your  firm,  is  a  shareholder  in  the 
company ;  and,  therefore,  if  I  am  liable  to  pay  this  debt,  he  is 
bound  to  contribute  with  me  to  this  and  all  other  demands  against 
the  concern  in  which  we  are  both  shareholders.  Now,  as  against 
Mr.  Smith,  in  a  suit  properly  framed  for  that  purpose,  the  plain- 
tiff may  or  may  not  be  entitled  to  such  contribution ;  that  is  not 
the  question  here ;  for,  he  says,  because  Smith,  a  partner  in  the 
bank,  is  also  a  shareholder  in  the  company,  you,  the  bank,  shall 
not  be  permitted  to  sue ;  and  he  makes,  not  only  Smith,  but  all 
the  other  partners  in  the  bank  parties  to  the  suit  But  what  is 
ibe  equity  against  the  partners?  K  they  are  not  to  be 
permitted  to  proceed  at  law,  what  •is  it  that  the  plaintiff  [•730] 
asks  against  them?  If  his  contention  is  that  they  shall 
not  be  permitted  to  recover  the  debt  at  law,  because  one  among 
them  has  a  joint  liability  for  it  with  the  plaintiff  in  equity,  what 
is  that  but  to  set  off  a  joint  against  a  separate  debt  ?  If,  on  the 
other  hand,  the  object  is  to  set  off  the  amount  of  Smith's  liability, 
not  against  the  whole  debt  claimed  by  the  bank,  but  against  the 
part  which  Will  be  coming  to  him  as  one  of  the  partners,  the  an- 
swer to  that  is  twofold — 1st.  The  bill  contains  no  allegation 
that,  if  the  accounts  of  the  bank  were  taken,  anything  would  be 
coming  to  Smith.  For  aught  that  appears,  he  may  be  a  debtor 
to  the  partnership,  and  then  his  share  of  the  sum  in  question 
would  be  nothing.  But,  2dly,  if  that  be  the  object,  the  bill  is 
multifarious  in  the  highest  degree.  FVnr,  in  order  to  work  out 
that  equity,  it  would  be  necessary  to  wind  up  the  affairs  of  the 
bank  as  well  as  those  of  the  company,  in  which  the  other  part- 
ners in  the  bank  have  no  interest  or  concern  whatever.  It  is  ob- 
vious that  that  is  multifariousness  in  its  highest  possible  fbnn. 
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Without,  therefore,  insisting  upon  the  extremely  dangerous 
consequences  which  I  think  would  result  from  acting  upon  the 
doctrine  which  seems  to  be  the  foimdation  of  the  order  of  the 
Yice-Chancellor,  it  appears  to  me  that  upon  these  particular 
grounds  the  demurrer  in  this  case  ought  certainly  to  have  been 
allowed. 


[•731]  •Whittle  v.  Hennino. 

1848  .-December  34. 

A  fund  in  court  wai  sabjeot  to  a  trust  for  a  buaband  for  life,  nmainder  to  hii  wife 
for  life,  remainder  to  their  eon  absolutely.  The  husband  and  son,  by  deed,  surren- 
dered and  released  their  respectiTe  interests  to  the  wife  for  the  ezpnass  purpose  of 
giving  her  a  present  absolute  interest  in  the  fund,  and  thereby  enabling  h«r  to  liiign 
it  at  once  to  the  son.  But  a  petition  by  the  three  for  payment  of  the  fund  to  the 
son  was  refused,  on  the  ground  that  this  court  will  not  estaUish  an  equitable  mer- 
ger by  analogy  to  law,  where  the  efiect  would  be  to  defeat  its  own  rules  and  prac- 
tice in  the  protection  of  married  women  from  the  marital  control. 

By  the  settlement  made  on  the  marriage  of  Mr.  and  Mrs.  Hen- 
ning  in  1822,  the  sum  of  2000/.,  to  which  Mrs.  Henning  was  en- 
titled under  her  father's  will,  was  vested  in  trustees  in  trust  for 
the  intended  husband  and  wife  successively  for  life,  and,  after 
the  death  of  the  survivor,  on  the  usual  trusts  for  the  children  of 
the  marriage  as  the  parents  should  appoint,  d&c.  And  the  deed 
contained  a  power  to  the  trustees,  at  the  request  of  Mr.  and  Mrs. 
Henning,  or  the  survivor  of  them,  to  invest  the  money  in  land, 
to  be  held  on  the  same  trusts  as  were  thereby  declared  of  the 
money. 

This  suit  was  afterwards  instituted  for  the  administration  of 
the  testator's  estate,  and  the  2000Z.  was  carried  over  in  the  cause, 
to  the  separate  account  of  the  marriage  settlement 

By  an  indenture  of  the  1st  of  November  1847,  Mr.  and  Mrs. 
Henning,  by  virtue  of  the  power  in  the  settlement,  which  was 
an  exclusive  one,  appointed  the  fund,  subject  to  their  own  lives, 
to  John  James  Henning,  their  only  surviving  child.  And  by  an- 
other indenture  dated  the  16th  March  1848,  and  made  between 
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the  SOD  of  the  first  part,  Mr.  Henning,  the  father,  of  the  second 
part,  and  Mrs.  Henning  of  the  third  part,  the  father  and  the  son 
released  and  surrendered  their  respective  interests  in  the  fund  to 
Mrs.  Henning,  expressly  '^  to  the  intent  that  the  interests 
of  the  father  and  the  son  might  be  ^merged  and  extin-  [*732] 
guished  in  that  of  the  mother,  and  that  the  fund  might 
become  absolutely  vested  in  possession  in  her."  And  having  ex* 
ecuted  that  deed,  the  father,  mother,  and  son  presented  a  joint 
petition  to  the  Master  of  the  Rolls,  prajring  that  the  fund  in  couit 
might  be  transferred  to  the  son.  His  Lordship  having  dismissed 
the  petition,  this  was  an  appeal  from  his  decision. 

Mr.  BaUen  appeared  in  support  of  the  appeal  petition,  and  cited 
several  cases,  all  of  which  are  reviewed  on  the  Lord  Chancelloi's 
judgment. 


Dec.  24. — ^The  Lord  Chancellor. — When  this  petition  was 
heard,  I  expressed  a  strong  opinion  that  the  prayer  could  not  be 
granted,  and  I  had  understood  that  the  petioners  did  not  propose 
to  press  the  case  any  further.(a)  Having,  however,  lately  been 
informed  that  they  wished  for  my  judgment  upon  it,  I  have  fully 
considered  the  very  important  point  raised  by  the  petition  ;  most 
important,  as  deeply  affecting  the  protection  which  this  court 
ought  to  afford  to  married  women,  and  worthy  of  the  utmost  de- 
liberation, as  the  Master  of  the  Rolls  and  Yice-Chancellor  of  En- 
gland entertain  opposite  opinions.  The  point  is  one  which  ought 
not  to  remain  in  that  state ;  and  I  am  glad  of  the  opportunity  of 
doing  what  in  me  lies  to  settle  it. 

It  appears  upon  the  petition  that,  by  the  marriage  settlement 
of  Mr.  and  Mrs.  Homing,  the  sum  in  question,  the  pro- 
perty of  the  wife,  was  vested  in  trustees,  upon  trust  *to    {*733] 
pay  the  income  to  the  husband  for  his  Ufe,  and  then  to 
the  wife  for  her  life,  and  then  to  pay  the  principal  to  such  child 
of  the  marriage,  and  in  such  manner  as  the  parents  should  ap- 

(a)  Probably  becauM  the  objeet  of  the  petition  migfat  be  indiieotly  attained  by  an 
inveatnent  of  Hie  ftuid  in  land*  ftr  which,  it  will  be  obMTved,  there  was  a  power  in 
the  eettlonent  ^ 
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point  An  appdntment  of  this  sum  was  duly  made  m  fkr&t  of 
the  son  of  the  marriage,  and  be  bad  executed  a  deed  aasignin§f 
and  releasiiig  aU  diis  reversionary  inteiest  in  the  fund  to  his 
mother,  her  executors,  administrators,  and  assigns,  to  the  end 
that  the  Ufe  interest  of  the  mother  might  merge  in  this  lerersion*' 
ary  interest  of  the  son,  and  be  enlarged  thereby  into  an  immedi' 
ate  absdute  interest  expectant  on  the  death  of  the  father,^andthe 
father  assigned  and  surrendered  all  his  interest  in  the  fund  to  hi« 
wife,  the  mother,  to  the  intent  that  such,  his  life  interest,  might 
be  meiged  and  extinguished  in  the  inteiest  of  the  wife,  and  ttiat 
the  fund  should  become  absohitely  vested  in  her* 

The  first  thing  which  strikes  the  mind  is,  what  effect  this 
machinery  can  produce,  and  how  it  can  alter  the  rights  of  the 
parties.  The  wife,  by  her  marriage  settlement,  had  an  interest 
fox  her  life  in  all  the  dividends  which  would  accrue  after  the 
death  of  her  husband,  and*  before  her  own ;  and  this,  by  the 
acknowledged  law  and  practice  of  tbiscouct,  was  secured  to  her, 
as  she  could  not  part  with  it  during  the  covertuie.  The  hus' 
band  had  a  right  to  all  the  dividends  which  should  accrue  du- 
ring his  life  }  but  he  could  not  by  any  means  defeat  or  interfere 
with  the  future  life  interest  of  his  wife.  What,  theu,  is  the  ef- 
fect of  his  assigning  this  life  interest  of  bis  for  the  benefit  of  his 
wife  1  Whatever  benefit  the  wife  could  derive  under  this  as- 
signment must  terminate  with  the  coverture,  it  being  for  the  life 
of  the  husband.  To  such  interest  the  husband  jure  tnarUi 
woiM  become  immediately  entitled ;  that  ia,  his  interest  would 

remain  the  same,  though  under  a  different  title.  It 
[*734}    would  indeed  be  strange  if  such  a  scheme  should  *have 

the  effect  of  enabling  him  to  deprive  the  wife  of  her  fu- 
ture life  interest  by  depriving  this  court  of  the  exercise  of  its  ju- 
risdiction for  her  protection.  If  that  were  possible,  it  wotdd  be 
difficult  to  suggest  methods  by  which  fathers  could  secure  for 
the  widowhood  of  their  daughters  that  income  which  the  for- 
tune settled  upon  them  might  produce.  All  the  rates  of  this 
court  for  the  protection  of  married  women  are  for  their  protec- 
tion against  the  influence  of  their  husbands  when  exercised  for 
the  purpose  of  ajqiropriating  to  themselves  pnyperty  which  the 
wives  ought  to  enjoy,  or  against  the  too  severe  opemtioB  <rf  the 
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marital  rights.  That  the  court  disregards  for  this  purpose  what 
the  abstract  rights  of  the  husband  may  be,  is  illustrated  by  the 
rule  that  this  court  will  not  assist  the  husband  to  possess  him- 
self of  property  to  which  he  is  entitled  jure  tnariti,  without  se- 
curing so  much  of  it  as  it  thinks  right  for  the  benefit  of  the  wife 
and  children,  and  will  enforce  her  equity  against  him,  imless 
satisfied  by  the  private  examination  of  the  wife  that  she  fully 
understands  her  rights,  and  is  desirous  that  the  property  should 
be  paid  to  her  husband.  If  the  property  be  reversionary,  the 
court  will  not  take  her  consent,  the  principle  of  which  rule  is 
very  clearly  explained  in  the  very  able  judgment  of  Sir  Thomas 
Plumer  in  Purdew  v.  Jacks(m,{a)  and,  as  in  that  case,  will  not 
give  any  effect  to  an  assignment  by  the  husband  and  wife 
against  the  surviving  wife.  ^  In  t^iffe  v.  EverUHJbl)  I  expressed 
an  opinion  that  the  present  life  interest  of  the  wife  fell  within  the 
rule,  because  if  she  should  survive  her  husband,  all  payment 
after  his  death  would  prove  to  have  been  reversionary  within  the 
principle  of  the  rule.  If  that  opinion  be  correct,  it  follows  that, 
if,  from  the  commencement,  the  wife  had  had  a  life  in- 
terest in  the  dividends,  such  interest  would  *be  inalien-  [*735] 
able  by  the  husband,  except  as  to  what  might  accrue 
during  the  coverture.  But  is  not  the  position  of  the  parties  in 
the  present  case  precisely  the  same  ?  The  husband  in  her  right 
is  entitled  to  all  the  dividends  which  may  arise  during  the 
coverture,  but  upon  his  death  her  title  to  all  future  dividends 
during  her  own  life  will  be  hex's.  In  neither  case  will  the  court 
permit  the  husband  to  deprive  her  of  such  reversionary  interest 
It  is  true  that  the  wife  in  this  case  has  not  only  a  present  life 
interest  from  her  husband,  but  the  ultimate  interest  in  the  fund 
from  her  son,  and  therefore,  it  is  said,  has  a  present  absolute  title 
to  the  whole.  This  proposition  assumes  that  her  reversionary 
life  interest  no  longer  exists ;  that  it  is,  in  fact,  merged  in  the 
other  interests  so  conferred  upon  her  by  her  husband  and  son. 
But  this  can  only  prevail  if  the  court  should,  by  analogy  to  law, 
establish  an  equitable  mei^er  for  the  sole  purpose  of  depriving 
the  wife  of  this  protection  to  her  reversionary  interest  which  it 

(•}  \  KtoM,  L  (»)  1  M.  It  Cr.  37. 
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has  hitherto  afforded,  which  would  be  to  pennit  a  supposed 
analogy  to  the  rules  of  law  to  defeat  the  rules  and  practice  of 
this  court  in  the  protection  it  affords  to  married  women,  although 
in  all  other  cases  it  disregards  the  rules  of  law  and  the  rights  of 
husbands  when  they  interfere  with  such  rules  and  practice. 
What  this  court  protects  is  the  reversionary  life  interest  of  the 
wife,  and  for  that  puipose  it  will  consider  it  as  still  reversionary, 
notwithstanding  other  parties  interested  in  the  fund  may  for  the 
purpose  of  depriving  her  of  such  reversionary  interest,  by  enabUng 
her  to  dispose  of  it,  endeavor  to  unite  in  her  person  all  the  other 
interests  in  it  I  observe  that  the  Yice-Chancellor  of  England, 
in  Hcdl  V.  Hugonin^{a)  says  that  he  does  not  put  the  case  as  one 

of  mej^er ;  but  the  conveyancer  who  prepared  the  as- 
[*736]    signment  in  this  case  seems  *to  have  been  aware  that 

in  no  other  way  could  the  object  of  the  parties  be  ad- 
vanced, for  it  recites  that  the  object  was,  that  the  life  interest  of 
the  husband  should  be  merged  and  extinguished  in  the  interest 
of  the  wife.  If  there  be  no  mei^er,  the  life  interest  of  the  wife 
remains  reversionary,  and  would  therefore  be  clearly  within 
Purdew  v.  Jacksony{a)  Honner  v.  Morton^iP)  and  the  many 
other  cases  which  have  established  the  rule  for  the  protection 
of  the  reversionary  interest  of  wives.  Is  there,  then,  a  me^er 
which  defeats  this  rule  1  Iicgal  merger  there  cannot  be :  but, 
if  there  had  been,  equity  would  not  permit  a  merger  at  law  to 
defeat  equitable  estates  and  interests.  Such  has  been  the  rule, 
at  least,  since  the  time  of  Charles  U.,  as  is  proved  by  Thorn  v. 
Neurmar^c)  Nurse  v.  Yerworth.{d)  Will  it,  then,  when  there 
is  no  legal  merger,  introduce  the  doctrine  of  mei^er  into  trusts, 
solely  for  the  purpose  of  defeating  equities  and  destroying  its 
own  jurisdiction  in  the  protection  of  the  interests  of  married 
women  ?  I  cannot,  also,  but  refer  upon  this  part  of  the  case  to 
the  able  argument  of  Mr.  Randall  in  Hall  v.  Hugonin,{e)  show- 
ing  how  impossible  it  was  to  prejudice  the  wife  in  her  own  re- 
versionary interest  by  others  bestowing  upon  her  gifts  which  she 
might  afterwards  dislaim,  and  thereby  revive  her  reversionary 

(a)  14  Sim.  595.  (6)  1  Rum.  1.  (e)  3  Rna.  65. 

(c)  S  Swsa.  603.  (i)  3  Swin.  6ia  (/)  14  Sim.  595. 
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interest,  after  this  court,  if  it  should  make  the  order  prayed,  had 
destroyed  it  by  treating  it  as  an  interest  in  possession.  The  ob* 
servations  of  Sir  W.  Grant  in  Richards  v.  Chambers{a)  leave 
no  doubt  as  to  what  would  have  been  his  opinion  upon  the  case 
now  before  me,  which  I  am  glad  to  refer  to,  because  another 
case  before  the  same  eminent  judge,  that  of  DosweU  v. 
E(xrle,{b)  has  been  referred  to  as  an  'authority  in  sup-  [*737] 
port  of  the  petition.  It  is  sufficient  to  observe  that  the 
rule  of  the  court  relating  to  the  reversionary  interests  of  married 
women  was  not  adverted  to,  and  that  the  widow's  claim,  which 
was  not  to  the  fund,  but  against  representatives  for  a  devastavit, 
was  not  made  until  after  the  lapse  of  many  years  from  her  hus- 
band's death :  the  report  states  that  the  bill  was  dismissed,  but 
the  grounds  upon  which  that  was  done  are  not  reported.  PuJc- 
ard  V.  RobertSy{c)  is  said  to  differ  from  the  present,  because  in 
that  case  the  life  estate  belonged  to  the  husband  ;  but  the  only 
difference  is  that  in  that  case  he  held  the  life  estate  in  his  own 
right,  and  in  the  present  he  holds  it  jure  mcuritL 

Independently  of  the  very  recent  decisions  which  I  am  by 
this  appeal  called  upon  to  review,  I  should  have  considered  the 
attempt  to  obtain  possession,  by  an  order  of  this  court,  of  a  fund 
in  which  a  married  woman  has  such  an  interest  as  was  provided 
for  this  lady  by  her  marriage  settlement,  as  one  which  the  court 
could  not  sanction,  as  being  in  violation  of  the  rules  and  princi- 
ples of  this  court  for  the  protection  of  married  women,  which 
have  been  established  for  that  laudable  purpose  in  defiance  of 
legal  rights,  and  the  evasion  of  which  this  court  will  not  permit. 
I  must,  however,  consider  these  recent  decisions.  I  have  against 
the  claim  made  by  this  petition,  the  judgment  of  the  Master  of 
the  Rolls  in  this  case ;  and  I  have  also  his  refusal  to  make  the 
order  in  Story  v.  T<mge,{d)  I  have,  on  the  other  hand,  several 
cases  decided  by  the  Yice-Chanccllor  of  England,  which  are 
reported  in  14  Sim.  593,  giving  effect  to  such  a  claim.  The 
first  of  these  in  date  appears  to  be  Lachtan  v.  Adams,  13th 
August  1836,  reported  also  in  14  Law  Journal,  382,  which  is,  in 

(a)  10  Vefc  680.  (6)  19  Ve^  473.  (e)  3  Madd.  384. 

(d)  7  BeaT.  91. 
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[*738]  principle,  the  same  as  '^the  present.  The  report  says 
that  his  Honor  made  the  order ;  but  the  married  lady's 
consent  not  having  been  taken,  and  the  Yice-Chaucellor  having 
risen,  counsel  applied  to  me  to  take  such  consent,  and  that  I 
thereupon  said  that  the  life  interest  had  merged,  and  that  the  in- 
terest of  the  mairied  lady  was  no  longer  reversionary.  I  have 
not  any  recollection  of  the  transaction ;  but,  as  the  order  had 
been  made,  and  as  all  I  was  asked  to  do  was  to  take  the  married 
Woman's  consent,  it  is  not  very  probable  that  I  should  have  en- 
tered into  the  merits  of  the  case,  or  expressed  any  opinion  upon 
it.  If  any  such  expressions  were  used  as  those  reported,  they 
are  much  more  likely  to  have  been  used  by  the  counsel  who 
made  the  application ;  but,  be  that  as  it  may,  it  is  quite  cleari 
from  the  report,  that  the  application  was  ex  parte ;  and  the  ob» 
servation.  if  made  by  me,  which  I  greatly  doubt,  was  so  made 
without  consideration,  without  argument,  and  without  reference 
to  authorities.  An  opinion  expressed  under  such  circumstances 
ought  not  to  have  any  weight  attached  to  it.  That  case,  how- 
ever, does  show  the  view  the  Vice-Chancellor  took  of  the  claim 
in  question.  The  next  case  in  date  is  Wilson  v.  Oldha/mjlfl)  in 
which  it  must  be  presumed  that  the  same  principle  was  inten- 
ded to  be  acted  upon,  but  in  which  case  there  does  not  appear, 
from  the  report,  to  have  been  any  union  of  the  interests  or  any 
possibility  of  a  merger,  because  the  husband's  assignment  of  his 
wife's  reversionary  interest  being  inoperative,  Wilson,  who 
claimed  under  it,  and  to  whom  the  life  interest  was  assigned, 
never  had  the  two  interests  united  in  him.  In  other  respects  it 
was  precisely  this  case :  but  Creed  v.  Perry^ijb)  in  1845,  went 
further ;  for  there  being  a  fimd  in  court  of  which  Ann 
[•739]  Taylor  was  entitled  to  the  dividends  for  her  life,  'and 
Ann  Raynor  entitled  to  the  principal  after  her  death,  the 
consent  of  Ann  Taylor  and  Ann  Raynor  being  taken  in  court, 
the  fund  was  ordered  to  be  paid  to  the  husband  of  Ann  Raynor. 
In  Hall  V.  HiLg(min{a)  the  case  now  under  consideration  clearly 
and  distinctly  arose.    It  appears  to  have  been  well  ai^ued ;  and 

(a)  14  Sim.  504  (6)  14  Sim.  599.  (e)  14  Sim.  595. 
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the  judg:meiit  of  the  Tiee-Chancellor  must  be  oonsidered  as  the 
expression  of  his  deliberate  opinion. 

Those  cases  though  rather  numerous,  are  all  of  recent  dates ; 
and  the  importance  of  the  subject,  and  the  practice  which  they 
encourage  of  attempting  to  deprive  married  women  of  the  pro* 
tection  of  this  court  for  their  reversionary  interests  by  schemes 
such  as  tbis  petition  discloses,  compels  me  to  act  upon  the  opin- 
ion I  have  formed)  notwithstanding  these  cases.  The  reversion* 
ary  interest  of  the  wife  entitled  to  the  protection  of  this  court 
continues,  in  my  judgment,  still  reversionary  for  die  purpose  of 
such  protection,  notwithstimding  the  attempts  made  (o  ezciuda 
it    The  petition  must  theqrefoie  be  dismissed. 


*LoRD  V.  The  Governor  and  Company  of  Coppbr    [TIO] 

MiNElts  and  others. 

1848:  DMember  5. 

A  dtmrnter  to  a  bill  fay  one  oi  the  ihaie-holdet«  of  «a  incoiponted  nuBing  company 
on  behalf  of  hioMelf  and  all  the  other  ahare^holden  except  the  memben  of  the 
goveniinflf  body,  who  were  defsndante,  impeaching  ■everal  transaetioBe  of  that 
body,  which  it  appeared  had  been  sanctioned  by  raajoritiee  at  general  meeting!  of 
the  ehare-holdem,  and  ameogrit  whkdi  was  a  project  to  vest  all  the  property  of  the 
company  'm  trustees  £ar  the  purpose  of  liqnidatiog  its  afiaiis,  was  allowed,  notwith* 
standing  tome  vagae  and  general  charges  of  fraud  aad  misoondnet  on  the  part  of 
the  defendants,  and  an  allegation  that,  by  the  constitution  of  the  campany,  no  one 
but  the  governing  body  could  convene  a  general  mooting ;  the  specific  acts  com- 
plained of  not  bemg  deariy  such  as,  In  the  ophikm  of  the  court,  it  was  incompe* 
tent  to  a  majority  of  diaie-holden  to  saaetioa. 

The  doctrine  of  Fo»9  v.  HmrbottU,  (2  Haie,  493,)  and  JIfoiriey  r.  AUton  (1  FhiH 
700,)  as  to  the  interferance  of  this  eovt  in  the  iatenuJ  adminirtntion  of  iacoipo> 
rated  companies,  eonfinned. 

This  was  an  appeal  from  an  order  of  Tiee-Chancellor  Knight 
Bruce,  overruling  tivo  general  demurrers  to  the  bill,  which  was 
filed  by  the  plaintiff  on  behalf  of  himself  and  all  the  other  share- 
holders in  the  company,  except  the  members  of  the  governing 
body,  against  the  company  itself^  the  memben  of  the  govexning 
body,  the  Bank  «tf  Bnfi^aad,  and  saveml  etfasr  parliSB  wb#  Wiw 
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alleged  to  be  holders  of  debentures,  notes,  or  other  securities 
affecting  the  property  of  the  company,  which  the  bill  sought  ta 
impeach. 

The  bill  commenced  by  setting  forth  an  abstract  of  certain 
letters-patent  of  William  and  Mary,  by  which  the  company  had 
been  incorporated  by  the  name  of  the  Governor  and  Company  of 
Copper  Miners  in  England ;  from  which  abstract  it  appeared 
that  the  company  was  empowered  to  hold  land  not  exceeding 
the  yearly  value  of  £6000,  and  goods  and  chattels  to  any 
amount,  and  to  raise  a  joint  stock,  and  the  same  to  increase  or 
diminish  from  time  to  time,  as  the  company  and  their  succes- 
sors should  find  most  fitting  and  convenient ;  that  the 
[*741]  ^management  of  the  affairs  of  the  company  was  vested 
in  a  Gk>vemor  and  Deputy-Governor,  and  ten  or  more 
assistants,  who  were  to  be  annually  elected  at  general  meetings 
of  the  shareholders,  and  that  the  Grovemor  and  company  and 
their  successors  were  empowered  to  hold  courts  for  the  purpose 
of  consulting  concerning  the  affairs  of  the  company.  The  bill 
then  set  forth  various  prospectuses  which  had  been  issued  by  the 
goveming  body  of  the  company  in  the  years  1841  and  1842,  and 
in  consequence  of  which,  it  alleged  that  many  shares  had  been 
disposed  of,  annoimcing  that  the  nominal  capital  of  the  company 
was  £1,000,000,  consisting  of  10,000  shares  of  £100  each,  a 
considerable  number  of  which  still  remained  unappropriated; 
but  that  it  had  been  calculated  that  a  paid  up  capital  of 
£660,000  would  be  sufficient  to  carry  on  the  contemplated  busi- 
ness of  the  company,  being  £65  per  cent,  on  the  nominal  amount 
of  the  shares,  of  which  £33  was  to  be  paid  immediately,  and 
the  remainder  in  calls  not  exceeding  £10  at  intervals  of  not  less 
than  two  months. 

The  bill  then  stated  that  the  whole  management  of  the  con- 
cerns of  the  company  devolved  upon  the  Court  of  Assistants, 
consisting  of  the  Governor  and  assistants,  who  rendered  no  ac- 
counts to,  and  were  subject  to  no  supervision  of,  the  sharehol* 
ders  at  large,  but  that  twice  in  every  year,  general  meetings  of 
the  shareholders  were  convened  by  the  Court  of  Assistants,  at 
one  of  which  the  election  of  the  elective  officers  of  the  company 
was  cairied  on,  and  at  each  of  which  the  Governor  and  Deputy- 
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Ctovemor  would  deliver  a  speech  or  report  to  the  shareholders, 
purporting  to  inform  them  of  the  condition  and  prospects  of  their 
affairs. 

The  bill  then  stated  that,  at  the  half-yearly  general 
meeting  of  April  1844,  the  Governor  had  announced  •that  [*742J 
all  the  shares  in  the  company  had  been  disposed  of,  and 
had  represented  the  afiairs  of  the  company  as  in  a  highly  pros- 
perous condition ;  and  that  at  the  half-yearly  general  meeting 
of  April  1846,  after  making  a  similar  representation,  he  pro- 
ceeded to  state  that  it  had  appeared  to  the  court  that  they  were 
best  consulting  the  interests  of  the  shareholders  by  delaying  as 
far  as  was  prAticable,  the  making  of  calls,  and  that,  as  that 
view  had  appeared  to  meet  with  the  full  approbation  of  the 
shareholders  at  several  previous  meetings,  they  had  from  time 
to  time  borrowed  considerable  sums  of  money,  for  terms  varying 
from  two  to  seven  years,  and  that,  owing  to  unforseen  circum- 
stances, it  had  become  necessary  to  make  immediate  arrange- 
ments f(Mr  liquidating  a  considerable  portion  of  those  loans,  and 
for  which  purpose,  in  order  to  avoid  the  necessity  of  making  ad- 
ditional calls  upon  the  proprietors,  whch  they  conceived  would  be 
inexpedient,  they  proposed  to  raise  a  sum  not  exceeding  £600,000, 
by  the  issue  of  preference  shares  of  £26  each,  redeemable  by 
the  company  after  the  expiration  of  ten  years,  at  a  sum  not  ex- 
ceeding £30  per  share,  the  holders  of  such  shares  in  the  mean- 
time to  have  a  priority  of  right  to  a  dividend,  not  exceeding 
a  certain  amount,  before  any  dividend  should  be  declared  upon 
the  original  shares.  The  bill  then  stated  that  a  resolution  to 
that  effect  was  unanimously  adopted  by  the  meeting,  and  that  at 
the  half-yearly  general  meeting  of  April  1847,  the  Governor  an- 
nounced diat  the  sum  of  £400,000  had  been  raised  by  the  issue 
of  such  preference  shares,  and  that,  having  accomplished  the 
immediate  objects  they  had  in  view  considerably  within  the 
limit  which  had  been  voted,  the  Court  of  Assistants  had  discon- 
tinued the  issue  of  any  more  such  shares :  that  the  Governor 
then  made  various  statements,  to  show  the  prosperous  con- 
dition of  the  Company,  and  concluded  by  announcing  •a  [•743] 
dividend  of  7|  per  cent  on  the  paid  up  capital  of  the 
preference  shares,  and  a  dividend  of  6  per  cent  on  that  of  the 
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original  shares.  The  bill  then  alleged  that,  eiiortly  after  the  de- 
livery of  that  speech,  the  ccanapany  became  so  embarrassed  in  its 
circumstances  that  h  was  no  longer  practicable  for  the  Court  of 
Assistants  to  withhdd  from  the  diarehoklers  the  knoirledge  of 
iHie  truth,  but  that,  instead  of  immediately  comreoing  a  general 
meeting,  they  called  together  a  private  meeting  of  the  preference 
shareholders^  to  which  the  plaintiff,  who  was  then  the  holder  of 
scrip  certificates  for  200  of  such  shares,  was  summoned^  and  at 
which,  after  stating  generally  that  the  company  was  much  em- 
barrassed, owing  to  various  untoward  circumstances,  the  court 
proposed  that  a  fresh  issue  of  piefeienee  shares  should  be  made, 
for  the  purpose  of  raising  more  money,  to  ^vdiicft  proposition  sev- 
eral of  the  preference  shareholders  then  present  at  first  assented, 
but  that  shordy  afterwards  it  was  disclosed  by  some  member  of 
the  Court  of  Assistants,  as  the  fact  was,  that  the  court  bad  con* 
verted,  or  assumed  to  conveft,  a  number  of  the  preference  ^ares 
already  issued  into  debentures,  or  some  similar  security  on  the 
property  of  the  company,  upon  wliidi  the  plaintiff  immediately 
requested  to  be  allowed  to  convert  his  own  preference  shares 
into  such  debentures  or  securities,  but  that  such  application  was 
refused,  the  Deputy  Governor  stating  that  no  fresh  conversion 
would  take  place,  in  consequence  of  a  promise  to  that  effect 
made  by  the  court  to  die  Bank  of  England ;  upon  whkh  the 
plaintiff  protested  against  the  vrhde  proceeding  as  illegal. 

The  bill  then  stated,  that  after  some  further  discussion,  the 
proposal  to  issue  additional  pi^renoe  shares  was  ultimately  re- 
jected, and  that,  in  consequence  of  such  rejection,  the  Court  of 

Assistants  convened  a  special  general  meeting  of  the 
[*744]    shareholder  for  the  13th  *of  October  1847,  when,  after 

adverting  to  the  pressure  then  existing  in  the  money 
market,  and  the  numerous  failures  of  commercial  establishments, 
and  referring  to  what  had  passed  at  the  meeting  of  preference 
shareholders,  the  Governor  stated,  that  the  Court  of  Assistants 
had  agreed  with  the  Bank  of  England,  subject  to  the  sanction 
of  the  shareholders,  for  a  k)an  of  £270,000  at  5  per  cent  on 
mortgage  cf  the  real  estate  of  the  company,  of  which  sum, 
£160,000  would  liquidate  engagmnents  of  the  company  aheady 
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in  the  hands  of  the  bank,  and  the  remaining  £120,000  would 
come  into  the  company's  possession  in  cash.  The  bill  then  sta- 
ted that  a  resolution  to  that  effect  was,  in  fact,  canied  without 
any  dissentient  roice ;  but  it  charged  tfiat  the  meeting  had  been 
convened  without  any  notice  being  given  of  its  olgect,  or  any 
knowledge  on  the  part  of  the  shareholders  of  the  state  of  the 
finances  of  the  company,  except  the  general  statementB  which 
had  been  made  at  the  previous  meeting  of  the  preference  shave- 
holders  ;  and  that  owing  to  the  crowded  state  of  the  room,  and 
the  alarm  and  bewilderment  of  the  shareholders  present,  suffi- 
cient time  and  opportunity  were  not  afforded  for  discussion,  and 
that  upon  some  of  the  shareholders  expressing  a  desire  to  be  in- 
formed of  the  nature  of  the  alleged  liabilities  of  the  company  to 
die  Bank  of  England,  and  the  mode  in  which  they  had  be^n 
created,  the  Court  of  Assistants  had  flatly  refused  to  give  any 
explanation,  merely  stating  that,  unless  the  proposed  arrange- 
ment with  the  bank  were  confirmed,  the  works  of  the  company 
would  stop,  and  its  affairs  would  be  involved  in  immediate  ruin. 
The  bill  further  charged  that  the  plaintiff  had  been  desirous  of 
attending  at  that  meeting,  but  that  he  had  been  refused  admit- 
tance on  the  ground  that  he  was  not  then  registered  as  a  share- 
holder in  the  books  of  the  company,  and  that  several  other 
holders  of  scrip  for  shares  like  himself  had  been 
'excluded  on  the  same  ground,  which  the  bill  charged  [*746] 
diat  they  ought  not  to  have  been. 

The  bill  then  stated  that  the  proposed  mortgage  to  the  Bank 
of  England  had  been  carried  into  effect  in  pursuance  of  the  last- 
mentioned  resolution  ;  but  it  charged  that  the  meeting  at  which 
that  resolution  was  passed  was  illegal  and  incomplete,  and  that 
the  mortgage  was  procured  from  the  shareholders  by  undue  con- 
cealment and  pressure,  and  that  it  ought  to  be  declared  void. 

The  bill  then  proceeded  to  state  that,  on  the  10th  of  February, 
1848,  another  special  general  meeting  was  assembled,  at  which 
the  Court  of  Assistants,  without  rendering  any  accounts,  or  giving 
any  explanation  of  their  transactions,  informed  the  shareholders 
that  it  would  be  necessary  to  vest  the  property  of  the  company 
in  trustees  for  the  purpose  of  putting  its  affairs  into  a  course  of 
UlltUdatioti,  and  that,  aetwithstaiiding  a  pvotstt  ontMod  by  the 
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plaintiff  (who  had  since  the  last  meeting  procured  himself  to  be 
duly  registered  as  a  shareholder)  against  such  a  proposition,  a 
resolution  was  then  put  and  carried  by  the  shareholders  present 
at  such  meeting,  authorizing  the  Court  of  Assistants  ^  to  affix  the 
common  seal  of  the  company  to  a  deed  to  be  prepared  under  the 
advice  of  the  company's  solicitors,  vesting  the  property  of  the 
company  in  trustees,  with  power  of  sale  of  all  or  any  part  of  such 
property  from  time  to  time  for  the  Uquidation  of  debts^  and  to 
protect  the  interests  of  all  concerned.'' 

The  bill  then  stated  that,  by  the  constitution  of  the  company, 
there  was  no  power  for  any  one  or  any  number  of  the  sharehol- 
ders to  call  a  general  meeting  of  proprietors ;  but  that  such  power 
resided  wholly  in  the  Court  of  Assistants,  and  that  the 
[•746]  Court  of  Assistants  'refused  to  call  any  meeting  for  the 
purpose  of  taking  into  consideration  the  matters  before 
mentioned ;  and  that  the  plaintiff  was  wholly  ignorant  of  the 
names  or  places  of  abode  of  the  great  majority  of  the  sharehol- 
ders ;  and  that  the  defendants  refused  to  discover  who  such  share- 
holders were,  or  where  they  respectively  resided. 

The  bill  then  charged  that  the  plaintiff  and  the  other  share- 
holders took  their  shares  on  the  faith  and  understanding  that  the 
capital  stock  of  the  company  raiseable,  independently  of  the  le- 
solution  of  April,  1846,  was  limited  to  the  sum  of  650,000/. ;  and 
that  the  Court  of  Assistants  had,  in  excess  of  their  authority,  in- 
creased such  stock  to  a  very  great  extent,  and,  in  particular,  that 
they  had  issued,  at  a  heavy  discount,  to  the  defendants  consti- 
tuting the  said  court,  and  also  to  certain  other  defendants  (whom 
the  bill  alleged  to  be  the  only  other  holders  of  securities  from  the 
company  whose  names  were  known  to  the  plaintiff)  divers  loan 
notes  or  promissory  notes  under  the  seal  of  the  company,  purport- 
ing to  be  promises  by  the  company  to  pay  the  monies  therein 
mentioned  ;  and  that  the  said  court  had  treated  such  notes  as 
transferable  by  delivery,  and  that  some  of  such  notes  had  been 
transferred  to  the  Bank  of  England,  which  claimed  to  be  the 
owner  thereof;  whereas  the  bill  charged  that  the  said  court  had 
no  authority  to  issue  such  notes,  and  that  the  same  were  unlaw- 
ful in  their  creation  and  invalid. 

The  bill  fiirther  charged  that  the  plaintiff  and  the  other  pre- 
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ferential  shareholders  accepted  such  shares  on  the  faith  and  un- 
derstanding that  they  should  all  continue  alike  on  the  footing  of 
shareholders ;  and  that  neither  the  Court  of  Assistants  nor  the 
Governor  and  Company  had  any  power  or  authority,  without  the 
consent  of  every  individual  shareholder,  to  convert  any 
of  the  said  preferential  'shares  into  debentures,  or  prom-  [•747] 
issory  or  loan  notes  of  the  Company ;  and  that  all  deben- 
tures and  notes  which  had  arisen  from  such  conversion  were 
void ;  but  that  it  was  intended  that  the  trustees  to  be  appointed 
in  pursuance  of  the  resolution  of  the  11th  of  February,  1848, 
should  be  empowered  to  pay,  and  that  they  should  pay  forthwith 
the  monies  purporting  to  be  due  on  such  debentures  and  notes, 
as  well  as  upon  all  other  debentures  and  notes  which  had  been 
issued  as  aforesaid ;  and  that  there  was  great  danger  of  the  pro- 
perty vested  in  such  trustees  being  misapplied  and  wasted  to  the 
injury  of  the  plaintiff  and  the  other  shareholders. 

The  bill  prayed,  in  substance,  an  account  of  the  affairs  of  the 
Company,  and  an  investigation  of  the  debentures  and  other  se- 
curities which  had  been  issued  by  the  Court  of  Assistants ;  and 
that  such  of  them  as  should  be  found  to  have  been  issued  in 
excess  of  their  authority  should  be  declared  void  ;  and  that  the 
defendants,  the  members  of  the  Court  of  Assistants,  might  make 
good  to  the  other  shareholders  any  loss  which  they  might  have 
incurred  thereby ;  and  that  the  mortgage  to  the  Bank  of  England 
might  be  set  aside  as  having  been  unduly  obtained,  or  might,  at 
all  events,  stand  as  a  security  for  120,000/.  only ;  and  that  the 
defendants,  the  governing  body,  might  be  restrained  by  injunc- 
tion from  putting  the  corporate  seal  to  the  proposed  deed  for  vest- 
ing the  property  of  the  company  in  trustees,  and  from  making 
any  payment  in  respect  of  any  debenture  or  note  which  should 
appear  not  to  be  a  lawful  and  valid  debt  of  the  company. 

The  demurring  parties  were  the  company  and  the  members  of 
the  Court  of  Assistants. 

On  the  hearing  of  the  appeal, 

•Mr.  Bethell  and  Mr.  WiUcock  appeared  for  the  com-  [•748] 
pany,  and  Mr.  Bacon  for  the  Court  of  Assistants. 

Mr.  RuMaM,  Mr.  Rolt  and  Mr.  Hobkouse  for  the  plaintiff. 
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The  argument  turned  upon  the  principles  of  the  court's  inter- 
ference with  the  internal  administration  of  incorporated  compa- 
nies at  the  suit  of  individual  members,  as  illustrated  by  the  cases 
of  Adley  V.  The  Whitstable  Companf/,{a)  Ward  v.  7%c  Society 
of  AtiomieSi{b)  Foss  v.  Harhottle,{c)  Mozley  v.  Alston^{d)  Attor* 
ney-Oeneral  v.  Wilsonj{e)  Preston  v.  Ghrand  Collier  Dock  Com- 
pany.ig)  In  support  of  the  bill  reliance  was  placed  upon  the 
ch&urge  that,  by  the  constitution  of  the  company,  a  general  meet- 
ing of  the  shareholders  could  be  convened  only  by  the  Court  of 
Assistants,  and  that  they  refused  to  convene  such  meeting,  and 
also  that  the  plaintiff  was  ignorant  of  the  names  and  addresses 
of  the  other  shareholders :  it  was,  however,  further  contended  that 
the  alleged  acts  of  misconduct  on  the  part  of  the  Court  of  Assis- 
tants in  reference  to  the  conversion  of  preference  shares,  to  the 
improper  issue  of  debentures,  and*to  the  intended  transfer  of  the 
property  of  the  company  to  trustees,  were  acts  in  excess  of  their 
legitimate  powers,  and  such  as  no  majority  of  the  shareholders 
could  give  validity  to ;  and,  therefore,  that,  independently  of  the 
above  chaiges,  showing  the  plaintiff's  inability  to  convene  a 
general  meeting,  he  had  a  right  to  institute  a  suit  for  relief  in 
the  present  form ;  Foss  v.  Harhottle,{h)  In  answer  to  which  it 
was  insisted  that,  by  the  general  law,  it  was  competent  to  any 

member  of  an  incorporated  company  to  convene  a  gene- 
[*749]    ral  meeting,  ^unless  such  power  were  expressly  taken 

away  by  the  provisions  of  the  charter ;  and  that,  as  there 
appeared  to  be  no  such  provision  in  the  charter  as  set  out  in  the 
bill,  a  mere  unsupported  allegation  that  the  power  resided  exclu- 
sively in  the  Court  of  Assistants,  would  not  be  attended  to.  But 
it  was  further  contended  that  there  was  nothing  to  show,  that, 
even  if  a  general  meeting  were  convened,  it  would  be  competent 
to  such  meeting  to  rescind  resolutions  which  had  been  unani- 
mously adopted  at  preceding  ones;  that,  with  respect  to  the 
charges  of  undue  preference  and  concealment,  they  were  too  vague 
and  general,  it  not  being  alleged  that  the  representations  made 
by  the  Qovemor,  as  to  the  general  state  of  the  company's  affairs 

(a)  17  Vee.  315.  (i)  1  CoU.  373.  (c)  2  Hare,  461. 

{d)  I  PhOl.  790.  («)  Cr.  4l  Ph.  1.  {g)  11  Sim.  397. 

(k)  9  Ham,  489. 
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and  the  peril  to  which  they  were  exposed,  were  untrue ;  and, 
lastly,  that  none  of  the  transactions  complained  of  was  so  plainly 
an  excess  of  the  powers  of  the  con^)any  as  to  entitle  individual 
members  to  impeach  them,  after  they  had  been  sanctioned  and 
confirmed  by  general  meetings  of  the  shareholders  at  large. 

bi  the  course  of  the  argument  it  was  stated,  that  the  Yice- 
Chsincellor,  in  disposing  of  the  case  below,  had  not  entered  into 
any  detail  of  the  reasons  of  his  judgment,  but  had  merely  stated 
that  there  was  at  least  some  ground  for  the  reUef  prayed,  and 
that  the  resolution  for  vesting  the  property  of  the  company  in 
trustees,  might  alone  be  thought  sufficient  to  support  the  bilL 

The  Lord  Chancellor. — This  is  one  of  those  experiments 
whicli  are  now  frequently  made  to  bring  the  various  questions 
arising  out  of  the  transactions  of  joint  stock  companies  within 
the  jurisdiction  of  this  court.  I  have  had  occasion  be- 
fore to  observe  upon  the  duty  of  the  court  to  adapt  *its  [*760] 
practice  to  the  varying  wants  of  the  public  ;  but  I  am 
not  insensible  to  the  danger  of  carrying  this  principle  too  far, 
and  assuming  a  jurisdiction  which  this  court  may  not  have  the 
means  of  so  exercising  as  to  promote  the  object  of  the  suitors. 
There  is  great  difficulty  in  drawing  the  line.  Cases  of  this  kind 
are,  therefore,  attended  with  great  difficulty  ;  and  I  have,  in 
this  instance,  to  regret  that,  in  executing  the  duty  of  reviewing 
the  decison  of  Vice-Chancellor  Knight  Bruce,  I  have  not  the 
benefit  of  being  informed  of  the  grounds  on  which  it  was  found- 
ed, his  Honor  having  merely  stated  that,  in  his  opinion,  there 
was  no  defect  for  want  of  parties,  and  that  there  was  at  least 
some  ground  for  the  relief  prayed  ;  and  that  the  resolution  of  the 
10th  of  February  only  might  be  thought  enough  to  support  the 
bill.  I  postponed  my  judgment,  not  on  account  of  any  difficulty 
I  felt  in  this  particular  case,  but  because  I  thought  it  important, 
as  far  as  possible,  to  act  in  conformity  with  some  recent  cases, 
and  to  expound  the  principles  on  which  the  course  of  practice 
of  this  court  ought,  in  my  opinion,  to  be  founded. 

[His  Lordship  then  stated  shortly  the  nature  and  objects  of  the 
suit ;  and,  after  adverting  to  the  unlimited  power  given  to  the 
company  of  increasing  or  diminishing  its  capital,  and  to  the  con- 

Vol,  if.  78 
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stitution  and  powers  of  the  governing  body,  he  proceeded  as  fol- 
lows :^ 

The  first  matter  necessary  to  be  observed  upon  is  the  com- 
plaint made  of  the  resolution  of  the  10th  February  1848,  au- 
thorizing the  vesting  of  the  property  of  the  corporation  in  trus' 
tees  for  the  purpose  of  paying  its  debts.  This  is  the  allegation 
which  Vice-Chancellor  Knight  Bruce  is  reported  to  have  said 
was  of  itself  sufficient  to  support  the  bill ;  but  I  have  not 
[•751]  been  informed  whether  'it  was  supposed  to  be  an  excess 
of  authority  or  an  improper  use  of  it.  I  cannot  consider 
it  as  either.  The  bill  indeed  contains  various  charges  of  im- 
proper issuing  of  notes,  debentures,  and  other  securities  by  the 
defendants ;  but  the  allegation  is  mnch  too  general  to  be  of  any 
avail ;  and,  although  such  securities  are  alleged  to  have  been 
issued  at  a  heavy  discount,  I  do  not  find  any  allegation  that 
such  securities  were  worth  more. 

The  principal  ground  of  complaint  is  the  alleged  conversion 
of  preferential  shares  into  debentures.  No  particular  case  is 
stated  amounting  to  a  fraudulent  benefit  conferred  upon  any  in- 
dividual by  su6h  means ;  but  the  objection  is  made  to  the  sys- 
tem adopted.  If  this  was  fairly  done,  it  does  not  appear  what 
objection  cam  be  made  to  it.  It  could  only  be  done  with  the 
concurrence  of  die  holders  of  the  preferential  shares ;  and  if  the 
debentures  given  are  not  of  more  value  than  the  shares,  no  in- 
jury is  done ;  and  there  is  no  charge  that  they  are  so.  If  the 
other  preferential  shareholders  shall  allege  that  they  are  injured 
by  creating  debts  which  come  in  before  them  in  lieu  of  preferen- 
tial shares  which  come  in  with  them,  the  original  shareholders 
cannot  join  in  any  such  case.  Both  the  creditors  and  the  pre- 
ferential shareholders  have  a  priority  to  them,  and  yet  the  plain- 
tiflf  makes  this  complaint  on  behalf  of  both  sets  of  shareholdei-s. 

This  objection  would  be  fatal  to  the  bill  in  its  present  state. 
It  is  not,  however,  the  point  on  which  I  decide  this  case.  I  find 
all  the  complaints  made  by  the  individusJ  shareholder  to  consist 
of  acts  within  the  powers  of  the  corporation,  and  all  sanctioned 
by  general  meetings  of  the  shareholders,  and  no  allegation 
raising  any  case  for  the  interference  of  a  court  of  equity  with  the 
estercise  of  such  rights. 
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*A  court  of  equity  could  not  aesuipe  jurisdiction  in  [*752] 
such  a  case,  without  opening  its  doors  to  all  parties  in- 
terested in  corporations  or  joint  stock  companies  or  private  part- 
nerships, who,  although  a  small  minority  of  the  body  to  which 
they  belcmg,  may  wish  to  interfere  in  the  conduct  of  the  ma- 
jority. This  cannot  be  done,  and  the  attempt  to  introduce  sudi 
a  lemedy  ought  to  be  checked  for  the  benefit  of  the  community. 

In  Foss  V.  IIarboiik,{a)  Sir  James  Wigram  acted  on  this 
principle,  because  the  acts  were  capable  of  confirmation ;  and 
in  Mozley  v.  Alstwi^ijb)  I  expressed  my  strong  approbation  of 
fiir  J.  Wigram's  decision  in  that  case.  Here  the  acts  have  been 
actually  confirmed,  and  are,  therefore,  the  acts  of  the  whole  body. 
There  is  no  case  that  calls  upon  this  court  to  entertain  such  a 
suit,  and  the  evils  of  doing  so  I  think  would  be  very  serious. 
I  therefi»e  think  the  demuners  must  be  allowed. 


^HE  Attorney-General  v.  Lucas.  ['ZSS] 

IS48:N4iv.34. 

In  •ettling  the  property  of  a  minor,  who  hai  heen  married  in  fraud  of  the  proviekmi 
of  the  Marriage  Act,  4  6.  4,  c.  76,  the  court  if  bound  to  carry  into  effect  the  diree- 
tiont  given  by  the  act  for  preventing  the  o^nding  party  from  deriving  any  pecun- 
iary benefit  from  the  marriage,  aa  far  as  may  be  without  prejudicing  the  pecuniiiry 
mtereets  of  the  innocent  party  and  the  inue  of  the  marriage.  And,  therefore,  in  a 
caae  where  the  minor  wai  a  female,  the  court  retuaed  its  sanction  to  a  general  power 
of  appointment  being  given  to  her,  in  case  she  should  die  before  her  husband,  over 
ono-third  of  her  property,  though  there  should  be  children ;  as  she  might  ezerciso  it 
in  favor  of  her  husband  to  the  prejudice  of  the  children ;  but  the  court  approved  of 
m  power  being  given  to  her  in  ease  she  survived  her  husband,  though  there  should 
be  ehildren,  of  appointing  such  one-third  either  by  deed  or  will ;  as  it  was  for  her 
benefit  to  be  able  in  that  case  to  make  provision  for  a  second  marriage. 

Held,  ako,  that  it  was  no  objection  to  the  settlement,  that  a  child  dying  in  the  lifetime 
of  the  father,  after  having  attained  a  vested  interest  under  its  limitations,  might  be- 
qneath  such  interest  to  the  father 

The  defendant,  Mr.  Lucas,  having  married  a  minor  in  fraud 
of  the  Marriage  Act,  4  G.  4,  c.  76,  this  information  was  filed  under 

(a)  9  Hare,  49S.  (h)  I  MIL  80a 
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the  23d  section  of  the  Act,(a)  for  the  purpose  of  having  her  pro- 
perty, consisting  both  of  realty  and  personalty,  settled  under  the 
direction  of  this  court. 

By  the  settlement,  as  approved  by  the  Master,  the  whole  of 
the  property,  both  real  and  personal,  was  to  be  vested  in 
[*754[  trustees,  in  trust  for  the  wife  for  life  (the  'trust  during  the 
coverture  to  be  for  her  separate  use,  without  power  of 
anticipation,)  with  remainder  as  to  one-third,  if  she  survived  her 
husband,  in  trust  for  her  absolutely ;  but  if  she  died  in  his  life- 
time, then  in  trust  as  she  should  by  will  appoint,  and,  in  default 
of  appointment,  upon  the  same  trusts  as  the  other  two-thirds ;  and 
as  to  the  other  two-thirds,  whether  she  died  in  her  husband's 
lifetimq  or  not,  in  trust  for  the  children  of  the  marriage  as  she 
should  by  will  appoint ;  and,  in  default  of  appointment,  equally 
amongst  the  children  who,  being  (sons,  should  attain  twenty-one, 
or,  being  daughters,  should  attain  that  age,  or  marry  with  the  con- 
sent of  their  parents  or  guardians,  with  the  usual  powers  for 
maintenance  and  advancement ;  and,  in  case  there  should  be  no 
child  who  should  attain  a  vested  interest,  then,  if  Mrs.  Lucas  sur- 
vived her  husband,  in  trust  for  her  absolutely ;  and,  if  he  survived 
her,  in  tmst  as  she  should  by  will  appoint,  and,  in  default  of  ap- 
pointment, for  her  heir  at  law  and  next  of  kin,  as  if  she  had  died 
intestate  and  unmarried :  and  there  was  a  covenant  by  the  hus- 
band, to  settle  any  after  acquired  property  of  the  wife  to  and  upon 
the  same  uses  and  trusts. 

Exceptions  taken  to  that  settlement  by  the  Attorney-General 
having  been  overruled  by  Vice-Chancellor  Wigram,  this  was  an 
appeal  from  his  Honor's  decision. 

• 

(0)  The  section  pnmdes  that  if  any  ralid  marriage  be  procured,  by  a  party  toracb 
marriage,  to  be  solemnized  with  a  minor,  in  fraud  of  the  provisions  therein  eontaiuedr 
Sttch  party  knowing  of  the  frand,  "  it  shall  be  lawful  for  the  Attorney-General  &^, 
by  information,  &.c.,  to  sae  for  a  forfeiture  of  all  estate,  right,  title,  and  interest  in  any 
property  which  hath  accrued  or  shall  accrue  to  the  party  so  oflSsnding  by  force  of  such 
marriage  ;  and  such  court  shall  have  power  in  such  suit  to  declare  such  forfeiture,  and 
thorenpon  to  order  and  direct  that  all  such  estate,  right,  title,  and  interest  shall  be  se- 
cured under  the  direction  of  the  court  for  the  benefit  of  the  innooent  party,  or  of  the 
issue  of  the  marriage,  or  of  any  of  them,  in  such  manner  as  the  court  shall  think  fil 
for  the  purpose  of  preventing  the  offending  party  from  deriving  any  interest  in  zeal  « 
panwnal  estate,  or  pecuniary  benefits  from  such  mairiafs." 
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The  Solicitor-  Oeneral  and  Mr.  Heaihfidd  appeared  for  the 
Attomey-Gieneral  (the  appellant) 

Mr.  Rolt  and  Mr.  Collins  for  the  respondent 

On  the  part  of  the  appellants,  it  was  said  that  the  settlement, 
as  it  stood,  did  not,  as  required  by  the  act,  effectually  prevent  the 
husband  from  receiving  any  pecuniary  benefit  from  the 
marriage,  inasmuch  as  under  *the  power  given  to  the  wife '  [*766] 
of  appointing  one-third  of  the  property  by  will,  though  she 
should  die  in  the  lifetime  of  her  husband  and  leave  children,  she 
might  appoint  that  one-third  to  her  husband,  in  exclusion  of  the 
children  ;  and,  even  as  to  the  other  Iwo-thirds,  if  he  should  sur- 
vive any  of  his  children  after  they  had  attained  a  vested  interest 
in  a  share,  either  by  the  appointment  of  the  mother  or  in  default 
of  appointment,  he  might  acquire  such  share,  either  by  the  in- 
testacy of  or  gift  from  the  child  ;  to  prevent  which  it  was  sug- 
gested that  the  settlement  should  contain  a  proviso  that,  in  the 
event  of  the  death  of  a  child  during  the  lifetime  of  the  father,  af- 
ter attaining  a  vested  interest,  the  share  of  such  child  should  go 
to  its  children,  if  any  ;  and,  if  none,  then  to  the  surviving  chil- 
dren of  the  marriage. 

In  support  of  these  objections,  it  was  contended,  that  the  act  had 
left  to  the  court  none  of  that  discretion  which  it  was  in  the  habit 
of  exercising  in  the  case  of  a  clandestine  marriage  with  one  of 
its  own  female  wards ;  the  primary  object  in  those  cases  being 
the  welfare  of  the  ward,  and  the  punishment  of  the  husband 
being  only  secondary ;  Bathurst  v.  Murray,{a)  Birkett  v.  Hib- 
bertib)  Whereas  the  primary  object  of  the  act  was  the  preven- 
tion of  clandestine  marriages  generally,  which  it  proposed  to  effect 
by  excluding  the  offending  party,  as  a  punishment,  from  any 
possibility  of  pecuniary  benefit  from  the  marriage  ;  Attorney-Ge- 
neral V.  Mullay,{c)  In  answer  to  which  it  was  argued,  that  the 
words  "  it  shall  be  lawful,"  and  "  the  court  shall  have  power," 

(a)8V«&74.  (I) S  My.  & K. 997.  (c)4RMih899. 
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ireie  moonsittent  with  the  notion  that  the  court  was  to  have  no 
discretion  in  the  firaming  of  the  a^ttlement,  and  that  at 
[*766]  least  they  were  not  so  imperative  as  to  'exclude  all  con- 
sideration of  what  might  be  for  the  benefit  of  the  wife 
and  children :  the  effect  of  which  would  be,  by  endangering  the 
peace  and  harmoiay  of  families,  to  involve  the  inuocent  paities  in 
the  puniflhmeat  intended  only  for  the  guilty  one. 

The  Lord  Chancellor. — In  the  general  outline  of  the  argu- 
ment, as  to  the  construction  of  the  act,  I  concur  with  the  appel- 
lant This  case  has,  clearly,  no  analogy  to  the  ordinary  case  of 
a  clandestine  marriage  with  a  ward  of  the  court.  In  those  cases 
the  discretion  of  the  court  is  unfettered ;  whereas  the  act  certainly 
meant  to  punish  the  husband,  and  it  is  impossible  not  to  see  that 
the  directions  there  given  as  to  the  settlement,  furnish  the  rule 
by  which  the  court  is  to  be  regulated. 

The  first  direction  is,  as  to  the  forfeiture  of  all  the  estate  or 
interest  which  the  husband  may  acquire  by  force  of  the  mar- 
riage— ^that  is,  jure  marUi  ;  and  the  act  then  goes  an  to  direct 
what  is  to  be  done  witli  the  property,  including  the  interest  so 
forfeited ;  the  direction  is,  that  it  is  to  be  settled  for  the  benefit  of 
the  wife  and  the  issue  of  the  marriage,  in  such  manner  as  the 
court  shall  think  fit,  for  the  purpose  of  preventing  the  husband 
from  deriving  any  interest  in  real  or  personal  estate,  or  any  pe- 
cuniary benefit  from  such  marriage. 

The  court  is  to  carry  that  direction  into  effect,  as  far  as  may 
be  without  prejudicing  the  objects  of  the  settlement :  the  husband 
is  to  get  nothing  to  the  prejudice  of  those  parties :  but  it  would 
be  a  great  injury  to  the  wife  to  say  that,  though  she  should  have 
no  children,  or  any  one  else  whom  she  might  be  anxious  to  pro- 
vide for  but  her  husband,  she  is  not  to  have  the  power 
[*757]  *of  giving  him  a  benefit.  So  far,  however,  as  the  giving 
her  such  a  power  may  by  possibility  interfere  with  any 
pecuniary  interests  of  herself  or  the  issue  of  the  marriage,  it  is 
precluded  by  the  act :  and  I  am,  therefore,  of  opinion,  that  the 
general  power  proposed  to  be  given  to  her  by  this  settlement,  of 
appointing  one-third  of  the  prc^rty,  though  there  should  be  chil- 
dren, would  be  at  variance  with  the  directions  of  the  act,  and 
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that  the  proper  settlement  will  be— that,  if  there  be  ilo  childieo^ 
the  wife  should  hare  a  power  of  appointing  the  whole,  during 
the  coverture,  by  will,  and,  if  she  survive  her  husband,  either  by 
deed  or  will :  if  there  be  no  children,  and  the  wife  dies  first,  then 
the.  whole  to  go  to  the  children,  if  sons,  at  twenty-one,  and,  if 
daughters,  at  twenty-one,  or  marriage ;  but,  if  she  survive  her 
husband,  then  two-thirds  to  the  children  of  the  marriage,  and 
one-third  to  be  subject  to  her  appointment  by  deed  or  will ;  for, 
though  there  is  no  express  provisiim  fer  the  purpose  in  the  act, 
it  is  a  great  benefit  to  a  widow  to  be  able  to  make  provision  for 
a  second  marriage. 

With  respect  to  the  i^ggestion  of  limiting  over  the  riiares  of 
children  who  should  die  during  the  lifetime  of  their  fittber 
after  having  attained  a  vested  interest,  I  think  it  is  open  to  the 
objection  that  it  would  be  punishing  the  issue  for  the  sake  of 
punishing  the  father.  It  is  a  different  thing,  the  father  taking 
from  the  bounty  of  a  child,  and  taking  from  the  marriage. 


*North-Ea8T£rn  RArLWAT  Company  d.  Martin.  [*758] 

1848:  Nov. 36. 

The  equiuble  juiwdietion  in  matten  of  account  ■  concuirent  with  tbat  of  coorta  of 
law,  and  no  preciBO  rale  can  be  laid  down  as  to  the  caaee  in  which  it  will  be  ezer* 
cisod,  this  court  reserving  toitself  a  la^fs  discrstioD  upon  the  subject,  in  the  exer- 
cise of  which  it  will  pay  due  regard  to  the  nature  of  the  case  and  the  conduct  of 
'  the  parties,  and  will  not  restraia  wk  action  already  commenced,  merely  on  the 
ground*  that,  from  the  number  and  complexity  of  the  items  in  the  account,  a  Judge 
at  mti  prims  would  urge  tho  parties  to  nU/t  it. 

An  injunction  in  such  a  case  refused  on  the  ground  of  delay  ;  the  bill  not  having  been 
filed  unfit  six  mouths  after  tho  action  was  commenced,  and  the  injunction  not  moved 
for  nntil  another  six  months  after  answer,  and  when  the  cause  was  ready  for  triaL 

This  was  the  renewal,  by  way  of  appeal,  of  a  motion  which 
had  been  refused  by  the  yice-Chancellor  of  England,  for  an  in- 
junction to  restrain  an  action  which  had  been  brought  by  the 
defendants,  Martin  and  Fox,  who  were  in  partnership  as  survey- 
ors and  engineers,  for  the  sum  of  6793/.,  being  the  Ixilance  of 
their  account  for  work  done  and  expenses  incurred  by  them,  in 
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the  course  of  their  employment  by  the  company,  from  the  20th 
July  1846  to  the  7th  April  1847,  the  bill  praying  that  the  accomit 
might  be  taken  in  this  court,  not  only  as  being  a  mutual  account, 
but  as  being  too  complicated  to  be  examined  with  necessary  ac- 
curacy in  a  court  of  law. 

It  ajqpeared  that  the  account,  which  was  delivered  by  the  de- 
fendants in  October  1847,  consisted  of  about  160  items  of  chaige, 
amounting  in  the  whole  to  upwards  of  20,0002.,  against  which 
credit  was  given  for  various  sums,  which  had;  from  time  to  time, 
been  paid  by  the  company  on  account,  and  amounting  together 
to  about  13,700/.,  leaving  the  balance  of  67932.,  for  which  the 
action  was  brought  The  bill  charged  that  these  payments  ren- 
dered the  case  one  of  mutual  accounts ;  and  it  also  complained 
of  a  want  of  particularity  in  the  items  of  charge,  setting  forth  the 
ten  first,  as  follows,  by  way  of  a  specimen : — 

[•759]  *1845 :  July  31,  August,  September,  October,  and  November,  30.  At- 
tending your  engineen  over  your  aeveral  propoeed  linee  of  railway,  and,  un- 
der their  iuatructions,  directing  and  superintending  preparation  of  the  eurveyor'B  plane, 
■ections,  and  lithography  of  all  the  North  Kent  Line  and  its  branches  [enumerating 
fivci]  and  assisting  the  engineers  in  laying  on,  calculating,  and  checking  the  gra- 
dients, making  traces  for  references,  levels,  and  lithographies,  and  enlarged  plans  of 
the  several  towns  upon  the  various  lines ;  examining  and  correcting  the  lithography, 
and  assisting  in  getting  up  the  plans  and  sections  for  the  deposits  with  the  clerks  of 
peace  and  otherB,  and  attendance  upon  engineers,  soliciton,  diroctors,  and  others,  in 
reference  to  this  business,  134  days  at  31.  3a.  -  -  -        £432    2    0 

£  9.  d. 

Cash  paid — Travelling  and  incidental  expenses             ...  135  15  6 

9  Assistants  405  days,  at  3/.  3s.     -            -            -            -            -  15^7  15  0 

Cash  paid — their  travelling  and  incidental  expenses      ...  446  16  0 

18  AssistanU  579  days,  at  2/.  2s. 1215  18  0 

Cash  paid— their  travelling  and  Incidental  expenaes      ...  427  18  0 

9  AssistanU  456  days,  at  12.  Is.     •            -            -            -            •  478  4  0 

Cosh  paid — their  travelling  and  incidental  expenses      ...  209  4  0 

Cash— maps,  &c.              - 130  0  0 

Presents  to  assistants,  by  order  of  Mr.  StepheDSoa        ...  155  0  0 

It  further  appeared,  that,  before  pleading  to  the  action,  the 
plaintiffs  had  obtained  a  Judge's  order  upon  the  defendants  to 
deliver  particulars  of  the  several  items  of  the  account ;  in  pur* 
suance  of  which,  a  somewhat  more  detailed  account  bad  been 
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rendered,  and  that  a  subsequent  application  to  the  Judge  for 
further  particulars  had  been  refused. 

The  bill  alleged,  that  many  of  the  charges  in  the  accoimt 
were  improper,  and  it  sought  minute  discovery  respecting  them, 
charging  that,  without  such  discovery,  the  plaintiffs  would  have 
no  means  of  defending  themselves  against  them ;  but  that,  with 
the  aid  of  such  discovery,  they  would  have  a  good  defence. 

The  answer,  which  was  filed  in  time  to  prevent  the 
plaintiff  from  obtaining  the  conmion  injunction,  insisted  [*760] 
that  the  plaintiffs  had  shown  no  ground  for  equitable 
relief,  and  that  the  bill  was  filed  merely  for  delay ;  stating  that, 
though  the  action  was  brought  in  November  1847,  and  the  cause 
was  at  issue  in  February  1848,  the  bill  was  not  filed  until  the 
month  of  May  following,  nor  the  injunction  moved  for  below 
until  November. 

Mr.  Stuart,  Mr.  /.  Bailey ,  and  Mr.  Gheenwood,  in  support  of 
the  appeal  motion,  said,  that  the  delay  in  filing  the  bill  was  oc- 
casioned by  the  attempts  made  at  law  to  obtain  a  more  detailed 
account ;  and  they  relied  on  Nixon  v.  T%c  Taff  Vale  Railway 
Camp  any, {a)  and  particularly  cm  the  observations  of  Lords 
Brougham  and  Campbell  on  that  case,  as  to  the  invariable  prac- 
tice at  Nisi  Prius  of  referring  such  cases,  from  the  great  incon- 
venience of  investigating  them  before  a  jury. 

[The  Lord  Chancellor. — ^The  reasons  given  by  the  lords 
for  their  judgments  in  the  House  of  Lords  are  no  part  of  the 
judgment  of  the  house :  the  order  only  is  to  be  looked  to  for 
that] 

Mr.  Bethell  and  Mr.  Taylor j  for  the  defendants,  referred  to 
Kirk  V.  The  Bromley  Umon,{b)  and  contended  that  the  juris- 
diction of  this  court,  in  matters  of  account,  only  applied  to  cases 
of  mutual  accounts,  {Connor  v.  8paight,{c)  and  not  even  to  all 
cases  of  that  kind :  for  instance,  when  the  account,  though  mu- 
tual, was  so  simple  as  to  be  easily  taken  at  law.     Poley  v. 

(«)  1  CI.  &  Fill.  N.  S.  111.  (*)  Ante,  p.  640.  (r)  I  8eh.  A  L©f.  309. 

Vol.  II.  79 
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Hill{a)  That  in  the  present  case,  the  account  was  not,  within 
the  meaning  of  the  rule,  a  mutual  one,  as  all  the  items 
[*761  J  on  one  side  weie  admitted.  That  in  Nizon  t.  The  *  Tqf 
RaUway  Company^  there  was  a  complication  of  several 
accounts ;  besides  which,  no  action  had  been  brought  before  the 
bill  was  filed ;  and  that  no  case  was  to  be  found  in  which,  the 
jurisdiction  being  confessedly  concurrent,  this  court  had  inter- 
fered after  a  court  of  law  had  got  possession  of  the  matter. 

[The  Lord  Chancellor. — Suppose  a  case  in  which  it  was 
quite  clearly  more  fit  that  the  account  should  be  taken  in  equity 
than  at  law,  and  that  an  action  had,  nevertheless,  been  brought ; 
do  you  mean  that  in  such  a  case  this  court  would  not  grant  an 
injunction  ?  The  only  consequence  would  be,  that  both  the  pro- 
ceedings would  go  on  together.] 

Mr.  iSluarty  in  his  reply,  denied  that  the  plaintiff's  object  was 
delay,  and  offered  to  pay  the  whole  amount  claimed  into  court ; 
but  Mr.  Bethelly  on  being  asked  by  the  Lord  Chancellor  whether 
he  was  willing  to  accept  that  offer,  declined  it 

The  Lord  Chancellor. — I  am  of  opinion  that  this  is  not  a 
proper  case  for  an  injunction.  It  is  applied  for  upon  the  ground 
that,  under  the  circumstances  disclosed  in  the  pleadings,  justice 
cannot  be  done,  or  not  so  effectually  done,  by  a  trial  of  the  ac- 
tion as  by  an  account  taken  before  the  Master.  That  may  be ; 
but  it  does  not  of  necessity  follow  that  the  trial  of  the  action 
ought  to  be  restrained.  The  observations  of  two  noble  lords  in 
the  House  of  Lords,  in  the  case  of  the  Taff  Vale  Railway  Com- 
pany V.  Nixtm^{h)  have  been  referred  to  as  expressing 
[*762]  opinions  that  accounts  ought  to  be  decreed  in  all  *cases 
in  which  references  would  be  pressed  at  nisi  prius  ;  I 
apprehend  that  those  observations  were  not  intended  to  intimate 
any  such  rule  or  opinion,  but  were  intended  only  to  exemplify 
the  great  difficulty  in  dealing  with  such  cases  at  law.  But  be 
that  as  it  may,  I  cannot  accept  any  such  ground  or  measure  for 

(«)  1  PhiU.  399.  -h)  1  Gl.  &.  Fm.  Ill,  N.  a 
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exercising  the  equitable  jurisdiction  of  this  court  in  matters  of 
account.  It  has  rules  and  principles  of  its  own,  although  the 
practical  difficulty  experienced  in  proceeding  at  law  does  form 
an  important  consideration  in  the  exercise  of  the  discretio?i  of 
this  court 

The  jurisdiction  in  matters  of  accomit  is  not  exercised,  as  it 
is  in  many  other  cases,  to  prevent  injustice  which  would  arise 
from  the  exercise  of  a  purely  legal  right,  or  to  enforce  justice  in 
cases  in  which  courts  of  law  cannot  affoixi  it ;  but  the  jurisdic- 
tion is  concurrent  with  that  of  the  courts  of  law,  and  is  adopted 
because,  in  certain  cases,  it  has  better  means  of  ascertaining  the 
rights  of  parties.[l]  It  is,  therefore,  impossible  with  precision  to 
lay  down  rules  or  establish  definitions  as  to  the  cases  in  which 
it  may  be  proper  for  this  court  to  exercise  this  jurisdiction.  The 
infinitely  varied  transactions  of  mankind  would  be  found  con- 
tinually to  baffle  such  rules,  and  to  escape  from  ^uch  definitions. 
It  is,  therefore,  necessary  for  this  court  to  reserve  to  itself  a  large 
discretion,  in  the  exercise  of  which  due  regard  must  be  had,  not 
only  to  the  nature  of  the  case,  but  to  the  conduct  of  the  parties. 
In  the  present  case,  both  concur  in  satisfying  me  that  the  trial 
of  the  action  at  law  ought  not  to  be  stayed ;  it  is  not  a  case  of 
mutual  accounts — ^the  only  items  on  the  one  side  being  certain 
payments  by  the  company  to  the  plaintiffs  at  law,  which  are  not 
in  dispute.  The  only  matter  in  contest,  therefore,  is  the  amount 
of  the  claim  of  the  surveyors,  for  services  rendered  to  the 
•company :  they  cannot  recover  for  any  thing  they  do  [*763] 
not  prove  to  have  been  done  under  proper  authority,  or 
for  more  than  they  can  prove  such  services  to  be  fairly  worth. 
That  the  defendants  at  law  may  have  required  discovery  to 
meet  such  claim,  is  not  now  the  question ;  whatever  they  es- 
tablished a  right  to  they  have  had ;  and,  it  is  pretty  obvious 
from  the  frame  of  the  bill,  that  this  was  all  they  originally 
sought,  although,  to  avoid  the  inmiediate  payment  of  costs,  the 
bill  is  made  to  pray  relief.    That  such  was  the  view  of  the 

[1]  Tho  action  of  account  in  courta  of  law  ia  one  of  the  moat  difficult  and  dilatory, 
M  well  aa  expenaire,  actiona  that  ever  exiated ;  and,  although  in  New  York  it  has 
been  attempted  to  be  revired  by  statute,  but  few  actions  at  law  have  been  attempted 
under  the  statute.    See  MeMurray  v.  Bnwmm,  3  Hill  R.  62,  and  the  eaaea  there  cited. 
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plaintiffs  in  equity  took  of  their  own  case  is  also  pretty  evident, 
from  the  course  of  proceeding.  In  Octol)er  1847  the  account 
was  delivered;  and,  iu  November  1847,  the  action  was  com- 
menced :  in  February,  1848,  it  was  at  issue ;  but  the  bill  was 
not  filed  till  the  12th  May  1848 ;  and,  although  the  answer  was 
filed  on  the  24th,  the  application  for  an  injunction  was  not  made 
until  the  13th  November ;  and  now,  the  cause  standing  for  trial, 
I  am  asked  to  restrain  the  plaintiffs  at  law  from  proceeding  in 
their  action. 

That  this  court  ought  to  be  much  influenced  in  cases  of  this 
kind  by  any  unexplained  delay  on  the  part  of  the  plaintiffs  in 
equity,  I  stated  in  Thorpe  v.  Hughes , '{a)  and  it  would,  I 
think,  be  a  matter  of  reproach  to  this  court,  if,  in  a  case  of 
concuri-ent  jurisdiction,  a  party  having  proceeded  at  law  up  to 
the  period  of  trial  should  be  restrained  by  injunction  from  trying 
his  action  upon  the  application  of  his  opponent,  who,  during 
that  period,  without  any  adequate  excuse,  permitted  him  so  to 
proceed  without  any  application  to  this  court.  In  the  exercise 
of  the  large  discretion  which,  in  such  cases,  is  vested  iu  this 
court,  I  am  of  opinion  that,  under  tnese  circumstances,  this  court 
ought  not  to  interfere,  and  that  this  motion  should  be  dismissed 
with  costs. 


[*764]  'Rowland  v.  Morgan. 

1848:  Not.  21,  93.    I>m:.  4. 

A  direc^a  annexed  to  a  bequest  of  chattels  that  they  shall  go  as  heiriooois,  although 
accompanied  by  a  direction  to  the  ezecutore  to  make  an  inventory  of  them,  does 
not  render  sach  bequest  executory,  or  give  to  a  conrt  of  eqttity  any  power  to  mod- 
ify the  legal  efiect  of  ihe  bequest,  whatever  that  may  be ;  the  role,  thoogfa  disap- 
proved, being  too  firmly  settled  by  modem  decisions,  overmling  the  contrary  doe- 
trine  of  Lord  Hardwicke,  to  be  now  disturbed. 

The  question  raised  by  this  appeal  arose  upon  certain  bequests 
of  chattels  as  heirlooms,  contained  in  the  will  and  the  second 
codicil  of  Henry  Earl  of  Abeigavenney,  who  died  in  1843. 

(4)  3  M.  It  C.  761. 
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The  testator  was  seized  of  certain  ancient  family  estates, 
which  were  inalienably  settled  by  an  Act  of  Parliament  in  the 
reign  of  Phillip  and  Mary,  and  under  the  limitations  of  which 
he  was  tenant  in  tail  male,  but  restricted  from  barring  the  entail. 
He  was  also  seized  in  fee  of  other  estates,  which  he  had  him- 
self purchased,  and  these  tie  devised  by  his  will  to  trustees, 
in  trust  for  his  eldest  son  John  Viscount  Neville  for  life,  without 
impeachment  of  waste,  remainder  to  trustees  to  preserve,  remain- 
der to  the  use  of  such  person  or  persons  as  should  or  might  be 
next  entitled,  upon  the  decease  of  the  said  son,  to  the  family  en- 
tailed estates,  in  such  order  and  course  successively,  and  for 
such  estate  and  estates,  and  subject  to  such  powers  <S6C.  as  were 
expressed  in  the  Act  of  Phillip  and  Mary :  after  which  came 
the  following  bequest : 

"  And  I  hereby  give  and  bequeath  to  my  son  John  Viscount 
Neville,  and  to  his  heirs,  earls  of  Abergavenny,  my  gold  and 
silver  plate  and  pictures,  and  all  my  books,  lace,  family  pearls, 
necklaces,  silver  boxes  and  family  robes,  and  all  diamonds,  min- 
iatures, and  gold  and  silver  ornaments,  to  be  held  as  heirlooms, 
except  such  things  as  I  shall  specifically  bequeath  by  this  my 
will.  And  I  direct  that  my  executors  do  make  an 
•inventory  of  all  such  chattels  and  effects."  The  testa-  [•ZeSJ 
tor  then  gave  all  his  wine  and  other  liquors,  and  all  his 
carriages  and  horses,  his  deer  and  all  his  live  stock,  and  also  his 
household  furniture,  linen  and  china,  to  his  said  son  John  Vis- 
count Neville,  "  for  his  own  use  and  benefit  for  ever." 

By  the  second  codicil,  after  making  some  trifling  bequests,  the 
testator  proceeded  as  follows :  <'  And  I  declare  my  will  to  be  that, 
in  addition  to  the  articles  and  tilings  I  have  in  my  will  made 
heirlooms,  all  and  singular  the  miniatures  and  pictures,  and  all 
odier  the  articles  contained  in  two  green  boxes  tied  with  tape, 
and  sealed  with  my  seal,  and  which  are  deposited  in  a  drawer 
in  my  library,  and  also  all  the  miniature  seals  and  all  other  the 
aiticles  contained  in  a  small  cabinet  in  my  gallery,  shall  be  con- 
sidered and  taken  lo  be  heirlooms,  and  I  hereby  give  and  be- 
queath them  to  my  executors  as  heirlooms  in  my  family,  and  I 
hereby  authorize  and  direct  my  executors  to  make  an  inventory 
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of  all  and  singular  the  articles  hereby  bequeathed,  and  I  author- 
ize them  to  open  such  boxes  and  cabinet  for  that  purpose.'^ 

The  testator  left  his  eldest  son  John  Yiscount  Neville  and  a 
younger  son  William,  for  whom  provision  was  also  made  by  the 
will,  and  two  grandsons,  children  of  his  son  William,  who  were 
also  named  in  his  will,  his  only  mate  issue  surviving  him.  On 
his  death,  his  eldest  son  John  succeeded  to  the  title  and  entailed 
estates,  but  died  shortly  after  unmarried ;  whereupon  the  title 
and  estates  having  devolved  on  the  testator's  second  son  Wil- 
liam, the  question  arose  whether  the  articles  bequeathed  by  the 
will  and  second  codicil  as  heirlooms  belonged  to  the  executora 
of  Earl  John,  as  having  vested  absolutely  in  him,  or 
[*766]  whether  those  bequests  were  to  be  'considered  executory, 
in  which  case  Earl  John  would  have  been  entitled  only 
to  the  enjoyment  of  the  articles  for  his  life. 

The  suit  was  instituted  by  the  surviving  trustee  and  executor 
of  the  testator's  will  against  Earl  William  and  his  two  sons  and 
the  executors  of  Earl  John,  for  the  purpose  of  having  the  decis- 
ion of  the  court  upon  that  question  :  and  Yice-Chancellor  Wig- 
ram,  before  whom  the  cause  was  heard,  having  decided  in 
favour  of  the  executors  of  Earl  John,(a)  Earl  William  brought 
this  appeal. 

The  argument  in  support  of  the  appeal,  consisted  chiefly  of  a 
critical  examination  of  the  authorities  for  the  purpose  of  estab- 
lishing that  the  decision  of  Liord  Hardwicke  in  Oawer  v.  €^09- 
venor{b)  and  Trafford  v.  Traffard{c)  had  not  been  so  distinctly 
overruled  by  the  decisions  of  Lord  Thurlow  in  Foley  v.  Btor- 
nell{d)  and  Vcmghan  v.  Burslem{e)  at  to  preclude  the  court  from 
acting  upon  Lord  Hardwicke's  doctrine,  that  bequests  of  this 
kind  were  to  be  considered  as  executory. 

The  other  cases  which  were  referred  to  upon  this  point  axe 
<inentioned  in  the  Lord  Chancellor's  judgment. 

Mr.  Beihell,  Mr.  Lecj  and  Mr.  Ooodeve,  for  the  appellant,  and 
the  SoUciior-Oeneral  and  Mr.  Simsan  for  his  two  sons,  who 

(a)  6  Hue,  463.  {b)  Barnard,  54,  5  Madd.  337.  {e)  3  Atk.  347. 

(d)  1  B.  C.  C.  874.        (e)  3  B.  C.  C.  101. 
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were  infants,  contended  that  the  bequest  was  executory,  and  that 
the  chattels  ought  to  be  settled  in  such  a  manner  as  to  go 
with  the  estates  as  far  as  the  rules  of  law  and  equity  would 
permit 

• 

•Mr.  Walker^  Vb.  Humphry^  and  Mr.  R.  Palmer  iot    [•767] 
the  executors  of  Earl  John. 


Dec,  4. — ^Phe  Lord  Chancellor. — ^The  only  question  I  have 
to  consider  is,  whether  this  case  falls  within  the  pnnciple  of  those 
decisions  which  have  overruled  Lord  Hardwicke's  judgments  in 
Gower  v.  Ghrosvenor^{a)  and  Traffcrd  v.  Trafford^{h)  for  I  am 
not  at  liberty  to  depart  from  such  principle,  whatever  my  opinion 
may  be  as  to  the  propriety  of  the  original  adoption. 

In  1806,  in  the  case  of  the  Duke  of  Newcastle  v.  Lady  Lin- 
cohi,{c)  Lord  Eldon  thought  himself  so  bound  in  the  House  of 
Lords.  After  the  lapse  of  more  than  forty  years  I  cannot  be  less 
boimd  in  this  court ;  but  Lord  Eldon  did  not  think  himself  at 
that  time  precluded,  and  I  do  not  now  think  myself  precluded, 
from  expressing  regret  that  Lord  Hardwicke's  decisions  had  been 
departed  from,  seeifig  that  those  decisions  were  not  obnoxious 
to  any  principle,  and  enabled  the  court  to  carry  into  effect  the 
very  obvious  intention  of  the  testator ;  whereas  those  which 
have  overruled  them  treat  provisions  of  this  sort,  as  Lord  Hard- 
wicke  expresses  it  in  Chwer  v.  Crrosvenor,  as  express  gifts  to 
the  party,  on  purpose  to  defeat  the  intention  of  the  testator :  but, 
however  much  1  may  lament,  I  cannot  correct,  the  evils  arising 
from  those  later  cases ;  I  have  therefore  only  to  consider  1st. 
What  is  the  rule  and  principle  estabUshed  by  these  late  cases  ? 
and  2ndly.    Does  the  present  case  fall  within  it? 

•In  Ootoer  v.  Orosvener  there  was  no  express  gift,  but  [VeS] 
a  direction  that  certain  chattels  should  go  as  heirlooms, 
as  the  testator's  real  estate  was  settled,  and  Lord  Hardwicke 
held  that  this  was  to  be  taken  as  directory  to  his  executors,  and 
said  that  when  a  man  makes  use  of  words  of  this  kind,  he  does 
not  make  the  limitation  himself,  but  he  leaves  it  to  the  law  to 

(«)  Ub.  Mipr.  (h)  Ub.  iiipr.  («)  19  Vm.  317. 
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do  it  for  him  ;  and  in  Trqford  v.  Trafford^{a)  in  which  there 
was  a  direct  gift,  he  considered  it  as  controlled  by  the  general 
intent. 

If  these  were  now  the  ruling  authorities  there  would  be  no 
doubt  of  their  governing  the  present  case ;  but  the  last  of  these 
decisions  was  in  1746 ;  and  in  1783  the  case  of  Foley  v.  BurndUJli) 
was  heard  before  Liord  Thurlow,  who  decided  upon  the  point 
now  in  question  without  any  argument,  the  facts  having  been 
misunderstood  throughout  the  discussion  ;  but,  upon  a  rehearing 
before  the  Lords  Commissioners,  Lioughborough,  Judge  Ashurst 
and  Baron  Hothara,  Lord  Hardwicke's  judgments  were  over- 
ruled. Certain  estates  lieing  so  devised  that  Edward  Foley  be- 
came tenant  for  life,  remainder  to  his  first  and  other  sons  in  tail, 
remainder  over  for  life,  &c.  certain  chattels  were  bequeathed  to 
be  held  and  enjoyed  by  the  several  persons  who  from  time  to 
time  should  respectively  and  successively  be  entitled  to  the  use 
and  possession  of  his  houses,  as  in  the  nature  of  heirlooms,  to 
be  annexed  and  go  along  with  the  houses  for  ever.  Edward, 
the  tenant  for  life,  having  had  a  son  born,  who  died  shortly  after- 
wards, the  question  was  whether  Edward,  as  representative  of 
such  son,  or  the  plaintiffs,  who  were  devisees  in  remsdnder,  were 
entitled  to  those  chattels ;  and  the  Lords  Conmiissioners  held 
that  Edward  was  entitled,  expressly  upon  the  ground  that  the 

deceased  son,  having  been  tenant  in  tail  of  the  houses 
[*769]    was  absolutely  entitled  to  the  chattels  ;  *each  of  those 

learned  Judges  stating  that  the  infant  was  entided  accor- 
ding to  the  terms  used,  and  thai  the  court  wotdd  not  control  them. 
This  case  went  to  the  House  of  Lords,  and  is  reported  in  4  Bro. 
P.  C.  328,  and  the  decree  was  there  affirmed  in  1785,  the  House 
having,  by  consulting  the  Judges,  adopted  a  course  which  proved 
beyond  sdl  doubt,  their  opinion  that  the  rights  of  the  parties 
were  to  depend  upon  the  legal  import  of  the  terms  used  in  the 
will,  and  not  upon  the  consideration  of  anything  a  court  of 
equity  might  do  for  the  purpose  of  carrying  the  apparent  gene- 
ral intent  into  execution. 

(•)  Ub.  rapr.  (»)  1  B.  C.  C.  974. 
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In  Vaughan  v.  Bursl€m^{a)  in  the  year  1790,  Lord  Thurlow 
acted  upon  the  same  rule.  There  was  no  direct  gift,  but  the  di- 
rection was,  that  the  chattels  should  go  as  heirlooms  with  the 
real  estates,  and  be  held  and  enjoyed  by  the  person  or  persons 
who  should,  for  the  time  being,  be  entitled  to  the  testator's  real 
estates,  as  far  as  the  rules  of  law  and  equity  would  permit,  and 
he  directed  that  an  inventory  of  the  plate  should  go  with  the 
estates. 

Such  were  the  decisions  which  Lord  Eldon  in  1806,  reviewed 
in  the  case  of  Lady  Lincoln  v.  The  Ditke  of  Newcasth^{b) 
when  he  came  to  the  conclusion  that,  although  he  preferred  the 
doctrine  of  Lord  Hardwicke,  the  rule  as  laid  down  in  these  sub- 
sequent cases  was  to  be  the  rule  for  the  future ;  and  concurring, 
as  I  do,  in  that  opinion,  it  is  useless  to  consider  what  my  judg- 
ment in  this  case  might  have  been,  if  these  later  decisions  had 
not  taken  place.  The  question,  indeed,  is  now  further  preclu- 
ded by  other  cases  which  have  followed  the  same  rule, 
as  Carr  v.  Lord  ErroUJ^c)  In  Lord  *Deerhurst  v.  Ihike  [*770] 
of  Si.  Albans,{d)  Sir  J.  Leach  affirmed  the  rule  laid 
down,  saying,  that  it  was  a  direct  gift,  and  nothing  executory  ; 
although  he  did  not  very  strictly  act  upon  it,  when  he  declared 
all  persons  tenants  for  life,  whom  being  in  esse  at  his  death,  the 
testator  might  have  made  so.  This  decision,  however,  was  re- 
versed in  the  Lord8,(e)  upon  grounds  which  do  not  touch  the 
present  case.  Lord  Dorchester  v.  7%6  Earl  of  Effingham,  be- 
fore Sir  W.  Graflt,  1813,(^)  and  Mackworth  v.  Hinxman,  before 
Lord  Langdale,  in  1838,(A)  do  not  apply  directly  to  the  present 
question,  but  both  tend  to  exemplify  the  soundness  of  the  prin- 
ciple adopted  by  Lord  Hardwicke. 

2ndly.  It  remains  to  be  considered  whether  this  case  does  or 
does  not  fall  within  the  principle  of  those  decisions  by  which,  I 
have  said,  that  I  find  myself  bound.    By  those  decisions,  a  gift 
of  chattels  to  be  used  as  heirlooms,  and  enjo3red  by  the  persons 
entitled  to  real  estates,  is  to  be  treated  as  a  direct  gift,  and,  there- 
Co)  3  B.  C.  C.  100.  (6)  IS  Vea.  SS6.  (e)  14  Vea.  478. 
(d)  5  Madd  333.                    (e)  3  CI.  &  Fin.  611.         (g)  3  Beav.  180.  u. 
(h)  3  Keen,  658. 
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fare,  vests  in  the  first  person  entitled  to  an  estate  of  an  inheri- 
tance in  the  land,  and  is  not  to  be  protected  further  by  the 
interposition  of  a  court  of  equity.  By  the  will,  the  gift  is  to  my 
son  John,  Lord  Viscount  Neville,  and  to  his  heirs,  Earls  of  Ab- 
ergavenny. John  became  Earl  of  Abergavenny:  the  words 
were  well  adapted  to  create  an  estate  of  inheritance ;  not  less 
80  by  the  qualification  required  of  being  Earls  of  Abeigavenny. 
It  is  true  that  the  testator  has  added  that  the  articles  be^ 
queathed  are  to  be  held  as  heirlooms,  and  that  his  executors 
should  make  an  inventory  of  them,  leaving  no  doubt  as  to  what 
he  intended,  and  affording  a  sure  guide  to  the  court,  how 
[•771]  to  carry  his  purpose  into  effect  *if  it  had  the  power  to 
interfere ;  but  circumstances,  which,  the  cases  I  have 
observed  upon  decide,  do  not  prevent  the  gift  being  direct,  and 
therefore  do  not  give  the  court  any  such  power. 

The  second  codicil  does  not  vary  the  case,  as  it  appears  upon 
the  will,  for  it  only  gives  certain  other  chattels  as  heirlooms,  and 
directs  an  inventory  to  be  made  by  his  executors,  and  it  gives 
those  articles,  in  addition  to  the  articles  and  things  by  the  will 
made  heirlooms.  The  case  upon  the  will  and  codicil  is,  I  think, 
the  same ;  John,  Lord  Neville,  was  the  testator's  heir,  and  had 
an  estate  of  inheritance  (in  the  chattels,)  under  the  words  of  the 
will,  without  reference  to  the  titles  to  the  real  estates,  which  are 
not  referred  to ;  the  only  heirship  referred  to  being  the  heirship 
of  the  earldom,  and  that  only  fot  the  purpose  of  restricting  and 
quaUfying  the  fee  before  given. 

Acting  upon  the  rule  established  in  the  ca^es  before  referred  to, 
that  this  bequest  is  to  be  treated  as  direct,  and  not  executory,  I 
am  bound  to  declare  that  John,  the  eldest  son,  became  absolutely 
entitled  to  both  sets  of  these  chattels,  and,  therefore,  to  confiiBi 
the  decree  appealed  from,  with  v/v^r. 
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*1n  the  Matter  op  the  London  and  South  Wes-    [*772[ 

TERN  Railway  Extension  Act. 

Ex  PARTE  Stevens. 

1848:  Dec  39. 

The  sum  deponted  by  a  railway  company  in  conn  under  the  85th  section  of  the 
Lands'  Clauses  Act,  8  Vict.  c.  18.  is  not  subjoct  to  any  lien  for  the  costs  of  the 
vendor ;  but  upon  the  performance  of  the  condition  of  the  bond  mentioned  in  the 
same  section,  the  company  are  entitled  to  havothe  money  paid  ont  to  them,  not- 
withstanding the  pendency  of  a  question  between  them  and  the  vendor  with  respect 
to  such  costs. 

A  party  served  with  a  petition  does  not  forfeit  his  right  to  the  costs  of  his  appearance 
merely  because  his  counsel  at  the  hearing  hss  raised  an  unsuccessful  oj^iosition  to 
the  prayer. 

The  company  having  occasion  to  take  immediate  possession 
of  a  piece  of  land  in  which  Mrs.  Stevens  had  an  interest,  but 
being  unable  to  come  to  an  agreement  with  her  as  to  the  price 
of  such  interest,  the  company  had  it  valued  by  a  surveyor  in  the 
manner  prescribed  by  the  86th  section  of  the  Lands'  Glauses  Act 
(8  Vict.  c.  18,)  and  paid  the  sum  of  2362.,  being  the  amount  of 
such  valuation,  into  court,  at  the  same  time  executing  a  bond  as 
required  by  that  section.  The  purchase  having  afterwards  be^i 
completed,  and  the  purchase-money  paid,  the  company  presented 
a  petition  for  pajrment  out  of  court  of  tlte  sum  so  deposited ;  but, 
at  the  hearing  of  the  petition  before  the  Vice-chancellor  of  En- 
gland, it  was  opposed  by  Mrs.  Stevens,  on  die  ground  that  she  had 
been  put  to  certain  costs  by  the  purchase,  which  the  Taxing  Mas- 
ter, in  taxing  her  costs,  had  not  thought  fit  to  allow,  as  not  fieilling 
within  the  terms  of  the  80th  section  of  the  act ;  but  for  which 
she  insisted  that  she  was  entitled  to  a  lien  on  the  fund  in  court ; 
and  the  Yice-Chancellor,  after  observing  that  the  87th  section 
contained  no  imperative  direction  to  the  court  to  order  repayment 
of  the  deposit  upon  the  completion  of  the  purchase,  and  that  it 
was  reasonable  that  whatever  costs  the  vendor  might 
fairly  be  entitled  *to  against  the  company  should  be  paid  [*773] 
before  the  fund  was  parted  with,  made  an  order  referring 
it  to  the  Master  to  inquire  whether  any  and  what  costs  had  been 
properly  incurred  by  Mrs.  Stevens  in  consequence  of  the  purchase 
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or  taking  of  the  lands,  other  than  the  costs  specially  provided  for 
by  the  80th  section  of  the  action. 
Upon  an  appeal  by  the  company  from  that  order, 

Mr.  Stuart  and  Mr.  Law  appeared  for  the  appellant 

The  SoUeUor-Oeneral  and  Mr.  Taylor^  for  the  respondent, 
gave  up  the  claim  of  lien,  and  rested  their  case  upon  the  ground 
taken  by  the  Vice-Chancellor. 

The  Lord  Chancellor  (without  hearing  a  reply). — ^I  have 
not  to  decide  whether  the  party  is  entitled  to  any  costs  against 
the  company,  or,  if  she  is,  what  is  her  remedy ;  but  meroly  whether 
she  is  entitled  to  the  payment  of  such  costs,  if  any,  out  of  this 
fund. 

The  act  provides  that,  in  the  case  which  hero  occurred,  the 
company,  before  taking  possession  of  the  land,  should  deposit  the 
estimated  value  and  execute  a  bond ;  and  that,  upon  the  condi- 
tion of  such  bond  being  fully  performed,  it  should  be  lawful  for 
the  court  to  order  that  the  money  so  deposited  should  be  ropaid 
to  the  party  depositing  it.  Here  it  is  not  disputed  that  the  con- 
dition of  the  bond  has  been  fully  performed :  and  that  being  the 
case  it  is  quite  impossible,  without  acting  against  the  provisions 
of  the  statute,  to  rofuse  the  order  which  the  company  asks  for 
payment  out  of  court  of  this  money.  I  have  nothing  to  do  upon 
that  application  with  any  question  of  costs  that  the  owner  of 
the  land  may  have  incurred,  unless  such  costs  aro  made 
[*774]  'by  the  act  a  charge  on  the  fund,  whicli  they  clearly  are 
not  My  order  will  not  prejudice  any  claim  which  the 
party  may  have  and  which  he  may  bring  forward  in  a  proper 
way.  If  the  court  has  jurisdiction  to  entertain  any  question  of 
costs,  about  which  I  say  nothing,  it  would,  on  a  proper  case  being 
made,  put  it  in  a  course  of  inquiry ;  but  thero  is  no  ground  what- 
ever for  engrafting  such  an  inquiry  upon  the  order  to  be  made 
on  the  present  application. 


The  counsel  for  the  appellant  then  submitted  that,  as  the  re- 
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spondent  had  improperly  opposed  the  application  below,  she  was 
not  entitled  to  the  costs  of  it. 

The  Lord  Chancellor. — ^A  party  served  with  a  petition  does 
not  forfeit  his  right  to  costs  by  his  counsel,  at  the  hearing,  raising 
a  claim  unsuccessfully. 


TULK  V.   MOXHAY. 

1848 :  Dec  22. 

A  covenant  between  a  vendor  and  purchaser,  on  the  sale  of  laud,  that  the  purchaser 
and  his  aarigns  shall  use  or  abstain  from  using  the  land  in  a  particular  way,  will 
be  enforced  in  equity  against  all  subsequent  purchasers  with  notice,  independently 
of  the  question  whether  it  be  one  which  runs  with  the  land  so  as  to  be  binding  upon 
safasequent  pnrchaseis  at  law. 

In  the  year  1808  the  plaintiff,  being  then  the  owner  in  fee  of 
the  vacant  piece  of  ground  in  Leicester  Square,  as  well  as  of 
several  of  the  houses  forming  the  square,  sold  the  piece  of 
ground  by  the  description  of  "  Leicester  *Square  Garden  [*77S] 
or  Pleasure  Ground,  with  the  equestrian  statue  then  stand- 
ing in  the  centre  thereof,  and  the  iron  railing  and  stone  work 
round  the  same,"  to  one  Elms  in  fee  :  and  the  deed  of  convey- 
ance contained  a  covenant  by  Elms,  for  himself,  his  heirs,  and 
assigns,  with  the  plaintiff,  his  heirs,  executors,  and  administra- 
tors, "  that  Elms,  his  heirs,  and  assigns,  should,  and  would  from 
time  to  time,  and  at  all  times  thereafter  at  his  and  their  own 
costs  and  charges,  keep  and  maintain  the  said  piece  of  ground 
and  Square  Garden,  and  the  iron  railing  round  the  same  in  its 
then  form,  and  in  sufficient  and  proper  repair  as  a  Square  Gar- 
den and  pleasure  Ground,  in  an  open  state,  uncovered  with  any 
buildings,  in  neat  and  ornamental  order ;  and  that  it  should  be 
lawful  for  the  inhabitants  of  Leicester  Square,  tenants  of  the 
plaintiff,  on  payment  of  a  reasonable  rent  for  the  same,  to  have 
keys  at  their  own  expense  and  the  privilege  of  admission  there- 
with at  any  time  or  times  into  the  said  Square  Garden  and  Plea- 
ure  ground." 
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The  piece  of  land  so  conveyed  passed  by  divers  mesne  c<ni- 
veyances  into  the  hands  of  the  defendant,  whose  puichase  deed 
contained  no  similar  covenant  with  the  vendor :  but  he  admit- 
ted that  he  had  purchased  with  notice  of  the  cov^iant  in  the 
deed  of  1808. 

The  defendant  having  manifested  an  intention  to  alter  the 
character  of  the  Square  Garden,  and  asserted  a  right,  if  he 
thought  fit,  to  build  upon  it,  the  plaintiff,  who  still  remained 
owner  of  several  houses  in  the  Square,  filed  this  bill  for  an  in- 
junction ;  and  an  injunction  was  granted  by  the  Master  of  the 
Rolls,  to  restrain  the  defendant  from  converting  or  using  the 
piece  of  ground  and  Square  Garden,  and  the  iron  railing  round 
the  same,  to  or  for  any  other  purpose  than  as  a  Square 
[*776]  *Gaiden  and  Pleasure  Ground  in  an  open  state,  and  un- 
covered with  buildings. 

On  a  motion,  now  made,  to  discharge  that  order, 

Mr.  12.  Palmer,  for  the  defendant,  contended  that  the  covenant 
did  not  run  with  the  land,  so  as  to  be  binding  at  law  upon  a 
purchaser  from  the  covenantor,  and  he  relied  on  the  dictum  of 
Lord  Brougham  C.  in  Keppell  v.  Bayley,{a)  to  the  effect  that 
notice  of  such  a  covenant  did  not  give  a  Court  of  Equity  juris- 
diction to  enforce  it  by  injunction  against  such  purchaser,  inas- 
much as  <<  the  knowledge  by  an  assignee  of  an  estate,  that  his 
assignor  had  assumed  to  bind  others  than  the  law  authorized 
him  to  affect  by  his  contract, — ^had  attempted  to  create  a  bur- 
then upon  property  which  was  inconsistent  with  the  nature  of 
that  property,  and  unknown  to  the  principles  of  the  law — could 
not  bind  such  assignee  by  affecting  his  conscience."  In  apply- 
ing that  doctrine  to  the  present  case,  he  drew  a  distinction  be- 
tween a  formal  covenant  as  this  was,  and  a  contract  existing  in 
mere  agreement,  and  requiring  some  further  act  to  carry  it  into 
effect ;  contending  that  executory  contracts  of  the  latter  des- 
cription were  alone  such  as  were  binding  in  equity  upon  pur- 
chasers with  notice ;  for  that  where  the  contract  between  the 
parties  was  executed  in  the  form  of  a  covenant,  their  mutual 

(a)  2  M.  &  K.  547. 
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rights  and  liabilities  weie  determined  by  the  legal  operation  of 
that  instrument,  and  that  if  a  Court  of  Equity  were  to  give  a 
more  extended  operation  to  such  coyenant,  it  would  be  giving 
the  party  that  for  which  he  had  never  contracted.  He  admitted, 
indeed,  that  the  decisions  of  the  Vice-chancellor  of 
England  in  *  Whatman  v.  Gibsonj{a)  and  Schreiber  v.  [TZT] 
Creed^b)  were  not  reconcileable  with  that  doctrine ;  but 
he  referred  to  the  present  Lord  Chancellor's  order,  on  appeal,  in 
Mann  v.  Stephens  jlfi)  as  apparently  sanctioning  it  by  the  liberty 
there  given  to  the  plaintiff  to  bring  an  action,  from  which  it  was 
to  be  inferred,  that  his  Lordship  thought  that  the  right  of  the 
plaintifi'  to  relief  in  equity  depended  upon,  and  was  commen- 
surate with,  his  right  of  action  upon  the  covenant  at  law. 

The  Lord  Chancellor  (without  calling  upon  the  other 
side.) — ^That  this  court  has  jurisdiction  to  enforce  .a  contract  be- 
tween the  owner  of  land  and  his  neighbor  purchasing  a  part  of 
it,  that  the  latter  shall  either  use  or  abstain  from  using  the  land 
purchased  in  a  particular  way,  is  what  I  never  knew  disputed. 
Here  there  is  no  question  about  the  contract ;  the  owner  of  cer- 
tain houses  in  the  Square  sells  the  land  adjoining,  with  a  cov 
enant  from  the  purchaser  not  to  use  it  for  any  other  purpose  than 
as  a  Square  Garden.  And  it  is  now  contended,  not  that  the 
vendee  could  violate  that  contract,  but  that  he  might  sell  the 
piece  of  land,  and  that  the  purchaser  from  him  may  violate  i^ 
without  this  court  having  any  power  to  interfere.  If  that  were 
so,  it  would  be  impossible  for  an  owner  of  land  to  sell  part  of  i^ 
without  incurring  the  risk  of  rendering  what  he  retains  worth 
less.  It  is  said  that,  the  covenant  being  one  which  does  not  run 
with  the  land,  this  court  cannot  enforce  it ;  but  the  question  is, 
not  whether  the  covenant  runs  with  the  land,  but  whether  a 
party  shall  be  permitted  to  use  the  land  in  a  manner  in- 
consistent *with  the  contract  entered  into  by  his  vendor,  ["778] 
and  with  notice  of  which  he  purchased.  Of  course,  the 
price  would  be  aflfected  by  the  covenant,  and  nothing  could  be 
more  inequitable  than  that  the  original  purchaser  should  be  able 

(«)  9  Sim.  196.  {h)  10  Sim.  35.  (n  15  Sim.  379: 
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to  sell  the  property  the  next  day  for  a  greater  price,  in  consider- 
ation of  the  assignee  being  allowed  to  escape  from  the  liability 
which  he  had  himself  undertaken. 

That  the  question  does  not  depend  upon  whether  the  covenant 
runs  with  the  land,  is  evident  from  this,  that  if  there  was  a  mere 
agreement  and  no  covenant,  this  court  would  enforce  it  against 
a  party  purchasing  with  notice  of  it ;  for  if  en  equity  is  attached 
to  the  property  by  the  owner,  no  one  purchasing  with  notice  of 
that  equity  can  stand  in  a  different  situation  from  the  party  from 
whom  he  purchased.  There  are  not  only  cases  before  the  Vice- 
Cliancellor  of  England,  in  which  he  considered  that  doctrine  as 
not  in  dispute ;  but  looking  at  the  ground  on  which  Lord  Eldon 
disposed  of  the  case  of  the  Duke  of  Bedford  v.  The  Trustees  of 
the  British  Musenmj{a)  it  is  impossible  to  suppose  that  he  en- 
tertained any  doubt  of  it  In  the  case  of  Mann  v.  Step/tens  be- 
fore me,  I  never  intended  to  make  the  injunction  depend  upon 
the  result  of  the  action ;  nor  does  the  order  imply  it.  The  mo- 
tion was,  to  discharge  an  order  for  the  commitment  of  the  de- 
fendant for  an  alleged  breach  of  the  injunction,  and  also  to  dissolve 
the  injunction.  I  upheld  the  injunction,  but  discharged  the  or- 
der of  commitment,  on  the  ground  that  it  was  not  clearly  proved 
that  any  breach  had  been  committed ;  but  there  being  a  doubt 
whether  part  of  the  premises  on  which  the  defendant  was  pro- 
ceeding to  build,  was  locally  situated  within  what  was 
[*779]  called  the  Dell,  on  which  *alone  he  had  under  the  cov- 
enant a  right  to  build  at  all,  and  the  plaintiff  insisting 
that  it  was  not,  I  thought  the  pendency  of  the  suit  ought  not  to 
prejudice  the  plaintiff  in  his  right  to  bring,  an  action  if  he  thought 
he  had  such  right,  and,  therefore,  I  gave  him  liberty  to  do  so.(6) 

With  respect  to  the  observations  of  Lord  Brougham  in  Keppdl 

(a)  9  My.  &.  K.  553. 

(b)  Quare,  whether,  if  this  wag  the  object,  au  iwne  ought  not  to  have  been  di- 
rected, as  an  action  would  depend  not  merely  on  the  issue  of  fact,  which  was  alone 
in  dispnte,  but  also  upon  whether  the  covenant  ran  with  the  land.  It  is  clear,  how- 
ever, from  the  form  of  the  order,  that  the  injunction  was  not  considered  to  depend 
upon  the  action ;  for  if  that  had  been  the  case,  the  plaintiff  would  have  been  ordered, 
and  not  merely  left  at  liberty,  to  bring  an  action.  See  Spottinooode  v.  Clarket  ante, 
p.  158. 
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▼.  BaUey  he  neyer  could  have  meant  to  lay  down,  that  this  oomt 
would  Hot  enforce  an  equity  attached  to  land  by  the  owner, 
unless  under  such  circumstances  as  would  maintain  an  action  at 
law.  If  that  be  the  result  of  his  observations,  I  can  only  say 
that  I  cannot  coincide  with  it 

I  think  the  cases  cited  before  the  Tice-Chancellor  and  this  de- 
cision of  the  Master  of  the  BoUs  perfectly  right,  and,  therefore, 
that  this  injunction  must  be  refused  with  costs. 


Steele  v.  Plombr.  [*^'^J 

lS49:Jaii.l& 

An  olJMtkMi  of  mere  Ibtmi  not  going  to  the  snbetance  of  the  oaeoi  dioold  be  taken 
■peedily ;  for  if  aparty  being  aware  of  sneh  objection,  allowa  hk  advenary  to  take 
ooneqaential  praceednige  withovt  ootioing  it»  he  will  not  be  allowed  afterwaidi  te 
it 


The  bill  was  filed  against  Mr.  Plomer  and  his  wife,  and  two 
other  persons  who  were  out  of  the  jurisdiction,  for  the  purpose  of 
enforcing  a  charge  upon  the  separate  estate  of  Mrs.  Plomer:  and 
a  subpodna  against  Mr.  and  Mrs.  Plomer  having  been  duly  served 
on  Mr.  Plomer,  an  appearance  was  entered  for  both,  on  the  17th 
of  May  1848.  But  at  an  interview  which  took  place  on  the  26th 
of  May,  between  the  clerk  of  the  plaintiff,  who  being  a  solicitor 
conducted  the  cause  in  person,  and  the  solicitor  of  Mr.  Plomer, 
the  latter  stated  that  the  entering  of  the  joint  appearance  was  a 
mistake  on  the  part  of  his  clerk,  his  instructions  having  been  to 
enter  an  appearance  for  Mr.  Plomer  only :  whereupon  die  plain- 
tiff 's  clerk  consented  to  the  appearance  being  altered  by  striking 
out  the  name  of  Mrs.  Plomer,  which  was  accordingly  done.  The 
terms  upon  which  that  consent  was  given  were  the  subject  of 
contradictory  affidavits,  the  defendant's  solicitor  stating  tfiat  the 
only  stipulation  made  by  the  plaintiff's  clerk  was,  that  the  trans- 
action should  be  kept  secret  from  his  employer,  while  the  plain- 
tiff 's  clerk  stated  that  it  was  part  of  the  arrangement  that  an  ap- 
pearance should  be  entered  for  Mrs.  Plomer  by  the  plaintiff  under 
the  29th  of  May  1845.    In  point  of  fact  such  appearance  was 
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*ifert1tefr%a')"dr*her  iip6n  an  slffidkvlt  stating  thafa  subptenia  a^g^in^t 
h^r  liad  been  served  upon  Mr.  Plomer  personally.  And  the  plain- 
tiff by  a  letter  cf  the  1st  of  Jnne  infonfaed  the  defendant's  solici- 
tor that  that  had  been  done,  and  in  a  subsequent  letter  of  the 
16th  of  August  he  stated  that  he  had  issued  an  attach* 
[•781]  ment  again^  Mr.  *Plomer  for  want  of  an  answer  from 
him  and  his  wife,  and  that,  unless  the  answer  were  filed 
immediately,  the  attachment  would  be  put  in  force.  No  an- 
swer, however,  having  been  filed,  the  attachment  was  put  in 
force ;  and  the  return  being  nan  est  inventus,  a  writ  of  sequestra- 
tion issued  on  the  8th  of  December  1848,  and  was  executed 
against  Mr.  Plomer's  property  on  the  30th  of  December. 

fn  addition  to  the  affidavits,  the  substance  of  which  is  stated 
above,  there  was  one  by  the  plaintiff*,  stating  that  what  his  clerk 
had  done  in  reference  to  the  alteration  of  the  original  appearance 
had  been  done  without  his  sanction,  and  that  he  had  romained 
in  ignorance  of  it  tmtil  the  middle  of  October,  having  up  to  that 
time  been  under  the  impression  that  no  other  appearance  had 
ever  been  entered  for  Mrs.  Plomer  but  that  which  he  had  himself 
entered  for  her* 

On  the  first  day  of  Hilary  term  1849,  Mr.  Plomer  moved  before 
Yice-Chancellor  Knight  Bruce  to  discharge  the  appearance  en- 
tered for  his  wife,  and  all  the  subsequent  proceedings,  as  irregu- 
lar ;  and  an  order  was  made  accordingly,  on  the  gronnd  that  the 
affidavit  on  which  that  appearance  was  entered  was  informal, 
being  intituled  in  a  suit  "  between  Steele,  plaintiff,  and  William 
Plomer  and  wife,  defendants," — omitting  the  names  of  the  other 
two  defendants,  who  were  out  of  the  jurisdiction. 

Upon  an  appeal  motion  now  made  to  dischai^  that  order,  the 
cases  of  Davis  v.  Barrett(a)  and  Rowlatt  v.  CatteU{b)  were  re- 
ferred to,  as  showing  the  insufficiency  of  the  affidavit ; 
f *782]  but  the  counsel  for  the  defendant  also  'raised  a  farther  ob- 
jection— that  the  29th  Order  of  May  184&,did  not  ap(dy  to 
a  married  woman,(c)  as  it  required  an  affidavit  of  personal  service 

(a)  7  Beav.  171.  (b)  2  Hare,  186. 

{c)  It  will  be  Been  that  it  is  not  neoeeBaiy  in  this  caae  to  decide  upon  the  validity 
of  this  objection  ;  but  the  question  arose  incidentally  a  few  days  aaarwards  upon  an 
tpplicatioii  in  a  soppleiiieatal  suit  totweoa  the  same  parties. 


QASisa  m  GHANcrasiv.  jm 
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<n  the  deftndaat  for  whom  the  i^pearanee  was  to  be  ^iteped } 
whexeas  a  mamed  woman  was  not  $ulyect  to  siioh  ssfvice ;  nor 
was  it  alleged  in  the  affidavit  in  this  case,  that  she  had  been  apt 
aenred,  but  only  her  husband. 

On  the  other  hand,  it  was  contended  that  the  entering  of  this 
appearance  for  Mrs.  Plomer  was  regular;  but  that,  at  all 
^events,  it  was  too  late,  for  her  husband  at  least,  to  call  [*783] 
it  in  question  at  so  adyanced  a  stage  of  the  conaequential 
proceedings  {Hunter  v.  Caprcn  ;{a) )  and  that  if  the  plaintiff's 
course  had  been  in  any  respect  irregular,  the  order  of  the  Vice- 
chancellor  was  not  less  so^  having  been  made  without  notice  to 
Mrs.  Pi(Hner,  who  might,  therefore,  still  elect  to  treat  the  appear- 
ance which  had  been  entered  for  her  as  a  good  appearance, 
and  so  the  plaintiff  might  be  embarrassed  in  the  subsequent  con- 
duct of  die  suit 

The  Lord  Chancbllor. — ^However  important  it  may  bq 
that  the  general  rules  of  practice  should  be  strictly  enforced 
nothing  can  be  more  injurious  to  the  suitor,  or  more  destructive 

The  plMBtiiFha4,  maim  the  33d  Order  of  May  1845,  served  Mr.  Plomer  in  Scot- 
IsDd,  where  he  was  then  residing,  with  a  snbpoena  for  himself  and  his  wife,  to  appear 
to  and  answer  the  supplemental  bill ;  and  Mr.  Plomer  having,  in  obedience  to  thatsab- 
poena,  entered  an  i^pearance  for  himself,  but  none  for  his  wife,  the  plaintiff  moved  be^ 
fore  Vice-Chancellor  Knight  Bmoe,  under  the  4th  rule  of  the  same  order,  for  leave  to 
«ttter  an  appearance  for  her,  founding  his  motion  on  an  affidavit  of  the  former  service 
«poa  her  husband.  The  Vice-Chancellor,  having  understood  that  some  doubt  had 
been  expressed  by  the  Lord  Chancellor  in  the  case  reported  in  the  text,  whether,  hav- 
ing regard  to  the  objection  above  referred  to,  service  on  a  husband  would  warrant  the 
entering  of  an  appearance  for  the  wife,  either  under  the  29tb  or  33d  Orden,  declined 
to  make  the  order,  and  suggested  that  the  appUcation  should  be  made  to  the  Lord 
Chanoellor,  That  was  accordingly  done,  and  his  Lordship,  after  referring  to  the 
Orders,  granted  the  application,  on  the  ground  that,  where  husband  and  wife  were 
sued  together,  it  was  the  duty  of  the  husband  to  enter  an  appearance  for  his  wife  as 
well  as  for  himself ;  at  the  same  time  observing,  that  the  objection  founded  upon  thft 
aupposed  necessity  of  penooal  service  proceeded  upon  a  nuscoDetmctioa  of  the  39th 
Order,  as  the  requisition  that  the  subpaena  should  have  been  "  duly  served  upon  such 
defendant  personally,  or  at  his  dwelling  bouse  or  usual  place  of  abode,'*  meant  no- 
thing more  than  that  it  should  have  been  duly  served,  the  two  modes  of  service  men- 
tioned being  the  only  two  in  which  erdmary  service  ooold  be  efleoted.  L.  C.  3Gth 
February  1849. 
■     (a)  7  fcr.  185. 
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of  justice  than  ta  allow  a  party  having  an  objectiiMi  of  this  sort, 
not  tonching  the  substance  of  the  case,  bat  merely  an  objectioa 
of  fonn^  to  keep  it  to  faimsem  and  to  permit  the  other  party  to 
incur  the  expense  of  a  long  course  of  conseqiientiBl  prdceedingi^ 
and  then  to  come  and  say  yon  havebem  wroi^  from  the  begin- 
ning, and  all  the  proceedings  are  to  go  for  nothing. 

Here  the  plaintiff  files  his  bill  against  a  husband  and  wife 
The  husband  is  bound  in  such  a  case  to  appear  for  tfie  wife« 
It  seems  indeed  not  to  be  essential  that  they  should  both  appear 
at  the  same  time ;  but  the  course  is  for  the  plaintiff  to  hold  the 
husband  bound  to  enter  an  appearance  for  both.  In  the  present 
case  the  defendant's  solicitor  entered  a  joint  appearance  for  the 
husband  and  wife.  After  that  appearance  had  been  entered — 
as  it  is  said,  by  mistake, — an  arrangement  is  eome  to 
[*784]  between  the  plaintiff's  clerk  and  the  solicitor  for  the  Me*- 
fendant  that  the  original  appearance  should  be  can- 
celled, and  should  stand  only  as  an  appearance  for  the  hurinmd. 
But  the  plaintiff  had  stilt  a  right  to  compel  the  husband  to  enter 
an  appearance  for  his  wife.  That  being  clearly  his  right,  Uiis 
fact  is  established  beyond  all  question,  that,  the  appearance 
standing  only  as  an  appearance  for  the  husband,  the  plaintiff 
entered  an  appearance  for  the  wife  under  the  29th  Order.  It  is 
sworn  that  that  was  done  with  the  concurrence  of  the  defen- 
dant's solicitor :  on  the  other  side  indeed  that  is  denied ;  but  it 
is  impossible  to  suppose  that  it  was  done  widiout  some  under- 
standing as  to  the  mode  in  which  the  defect  in  the  appearance 
was  to  be  supplied.  It  could  only  be  supplied  in  one  of  two 
ways— -either  by  the  husband  entering  an  appearance  for  his 
wife,  or  by  the  phiintiff  entering  one  for  her  under  the  General 
Order.  In  one  way  or  other  the  defendant  must  have  un- 
derstood that  the  defect  of  the  appearance  was  to  be  supplied. 
On  the  1st  of  June,^  he  knew  that  it  had  been  supplied  in  the  lat- 
ter way,  and  he  then  made  no  objection ;  and  in  the  month  of 
August  he  knew  that  an  attachment  had  issued ;  which  was 
regular  enough,  if  the  appearance  had  been  regulariy  entered, 
but  not  otherwise.  The  process  is  afterwards  carried  on  to  se- 
questration, and  it  is  not  until  that  sequestration  has  been  exe* 
euted,  and  mudi  expense  incurred,  that  the  regidaiity  of  the 
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appearance,  on  which  all  the  rest  of  the  proceedings  have  heen 
founded,  is  called  in  question. 

Whether  that  proceeding  was  quite  regular  or  not,  I  do  not  now 
concern  myself  to  inquire ;  for  if  the  husband  is  not  at  liberty  to 
dispute  its  regularity,  the  question  is  immaterial ;  and  that  he  is 
not  so,  is  plain,  if^  as  is  asserted  on  one  side,  the  appearance  was 
entered  with  the  concurrence  of  his  solicitor ;  but,  however  that 
may  be,  I  think  it  would  be  contrary  to  justice,  i^  after 
allowing  the  ^subsequent  proceedings  to  go  on  with  [*785] 
knowledge  of  such  an  objection  as  this,  he  were  now  to 
he  permitted  to  avail  himself  of  it.  As  I  stated  in  Hunter  v. 
Capronj{a)  justice  requires  that  where  an  objection  is  not  one  of 
substance,  but  only  of  fonn,  a  party  should  be  bound  to  bring 
it  forward  at  once  as  soon  as  he  knows  of  it.  Without,  therefore, 
deciding  anything  as  to  the  regularity  or  irregularity  of  the  appear- 
ance which  was  entered  for  the  wife,  I  think  the  husband  is 
precluded  from  disputing  it,  and  on  that  ground  I  am  of  opinion 
that  the  Vice-Chancellor's  order  ought  to  be  dischai^ed ;  but  as 
that  consideration  applies  only  to  the  husband,  and  as  the  irreg- 
ularity of  the  appearance,  if  it  be  irregular,  would  still  be  avail- 
ble  to  the  wife  in  another  form  of  proceeding,  I  would  suggest 
to  Mr.  Parker,  whether  it  would  not  answer  his  client's  purpose 
better  to  let  the  Yice-Chancellor's  order  stand,  on  condition  of 
the  husband  undertaking  to  enter  an  appearance  for  his  wife, — 
not,  of  course,  giving  him  the  costs  of  the  proceedings  which 
have  been  actually  taken. 

Mr.  Parker^  after  consulting  with  his  client,  said,  that  he  an- 
ticipated no  difficulty  on  the  part  of  the  wife,  and,  therefore 
declined  the  offer. 

The  Yice-Chancellor's  order  was  accordingly  discharged. 

Mr.  James  Parker^  and  Mr.  Elderton  appeared  for  the  plaintiC 

Mr.  RussM  and  Mr.  Lewin  contrtL 

(m)  UK  nqk 
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[•786]  •WaRDB  V.  WiURDK. 

AMD 

In  the  Maltsr  of  the  8  d&  3  Yict  c.  S4 

1849 :  Jin.  90. 

When»  upon  Miapplieatioii  by  a  wife  who  had  obt^ed  a  aentonea  of  dnrarea  againit 
her  hmbaad  fer  the  omtodf  of  her  ohildiaiiff  the  cendnet  of  her  hwbnd  appeared 
to  be  siich  aa  deariy  to  render  it  impraper  that  he  riiaiild  have  the  cmtady  of  the 
eldeat  child,  a  girl  of  eleven  yean  old*  the  court  made  an  order  ftr  the  deliveiy  of 
all  the  children  (two  of  whom  were  nnder  seven  yean  of  age)  to  the  motheri  hold- 
kig  it  mmecenary  to  coniider  whether  it  would  have  made  the  lame  order  with 
iwpaot  to  the  aeoond  ehiki»  who  waa  a  boy  of  nine  yean  oM,  if  hie  case  had  atood 
akme,  aa  the  efiaet  of  the  childian  being  broogfat  up  indifierant  eoalodiea  woold  be 
likely  to  create  lactisna  in  the  family. 

Hie  object  of  the  cnatody  of  Infant's  Amendment  Act  (2  Ac  3  Viet.  c.  54,)  was  to  en- 
able married  women  who  should  be  ill-treated  by  their  husbands,  to  assert  their 
lights  aa  wivea,  without  being  restrained  by  the  fear  of  being  separated  firom  their 
ohildrsn ;  for  which  poipose  the  Coart  of  Chancery  ia  iaveoted  by  the  Aet  with  a 
discrstioDary  power,  which,  by  its  inherent  jurisdiction,  it  did  not  possess,  of  inter- 
fering  with  the  common  law  right  of  a  &ther  to  the  custody  of  his  children,  such 
power  varying  in  extent  according  aa  the  children  are  under  or  above  oeven  yean 
of  age. 

A  SBPAaATiON  having  taken  place  between  Mr.  and  Mrs. 
Woide,  and  Mrs.  Warde  being  in  possession  of  their  four  children, 
the  eldest  of  whom  was  a  girl  of  the  age  of  eleven  yearsjthe  second 
a  boy  a  year  or  two  younger,  and  the  other  two  under  seven,  Mr. 

• 

Warde  procured  this  suit  to  be  instituted  m  the  name  of  the  chil- 
dren, for  the  purjxise  of  making  them  wards  of  court,  having 
previously  settled  upon  each  of  them  a  small  sum  of  stock  as  a 
foundation  for  the  suit  And  he  then  presented  a  petition,  which 
was  served  upon  his  wife,  praying  that  the  children  might  be  deliv- 
ered to  him.  The  petition  was  opposed  on  the  ground  of  alleged 
profligacy  and  pro&neness  on  the  part  of  Mr.  Warde :  but  the 
yice-Chancellor  of  England,  before  whom  it  was  heard  in  pri- 
vate, made  an  order  for  the  deHvery  of  all  the  children  to  their 
fiither. 

From  that  order  Mrs.  Warde  appealed  by  a  petition,  in- 

[*787]    tituled  both  in  the  cause  and  in  the  matter  of  the  *Cu8- 

tody  of  Infants  Act»  3  dt  3  Yict  c  64.    The  appeal 
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petition  was,  at  the  request  of  the  parties,  heard  by  the  Lord 
Chancellor  in  his  private  room,  and  a  good  deal  of  new  evi- 
dence was  brought  forward.    At  the  conclusion  of  the  argument. 

The  Lord  Chancellor  expressed  his  great  unwillingness  to 
make  a  compulsory  order,  if  it  could  be  avoided,  as  it  was  advi- 
sable that  the  children  should  be  brought  up,  if  possible,  with  a 
respect  for  both  their  parents ;  whereas  the  effect  of  such  an  order 
would  be  to  hold  out  to  them,  that  one  of  their  parents  was  a 
person  of  such  a  character  as  not  to  be  considered  fit  to  be  intrus- 
ted with  them.  Accordingly,  his  Lordship  suggested  ttiat  the 
petition  should  stand  over,  in  the  hope  that  by  the  intervention 
of  common  friends,  some  arrangement  might  be  come  to  with  re- 
spect to  the  residence  and  education  of  the  children,  which  would 
render  the  interference  of  the  court  unnecessary. 

"But,''(a)  continued  his  Lordship,  "for  the  guidance  of  the 
parties  in  acting  upon  this  suggestion,  I  must  say  something  with 
regard  to  the  position  of  the  children  under  the  late  act  of  parlia- 
ment, as  to  the  construction  of  which  and  the  object  with  which 
It  was  introduced,  some  very  erroneous  notions  appear  to  exist 
The  object  of  the  act,  and  of  the  promoters  of  it,  and  that  which 
I  think  appears  upon  the  fiu^e  of  the  act  itself,  was,  to  protect 
mothers  from  the  tyranny  of  those  husbands  who  ill-used 
them.  Unfortunately,  as  the  law  *stood  before,  however  [*788] 
much  a  woman  might  have  been  injured,  she  was  pre- 
cluded from  seeking  justice  from  her  husband  by  the  terror  of  that 
power  which  the  law  gave  to  him  of  taking  her  children  from 
her.  That  was  felt  to  be  so  great  a  hardship  and  injustice,  that 
Parliament  thought  the  mother  ought  to  have  the  protection  of 
the  law  with  respect  to  her  children  up  to  a  certain  age,  and  that 
she  should  be  at  liberty  to  assert  her  rights  as  a  wife,  without  the 
risk  of  any  injury  being  done  to  her  feelings  as  a  mother.  That 
was  the  object  with  which  the  act  was  introduced,  and  that  is 

(a)  This  para^ph  is  tranicribed  from  the  short-hand  writer's  note,  the  reporter 
not  having  been  present,  as  the  ease  washean]  in  private.  He  has  been  informed  that 
the  only  casea  whieh  had  been  referred  to  in  the  argument,  were  those  of  In  re  TViy- 
l9r,  (11  Sim.  178)  and  Ex  parte  BartUit  (9  C^I.  661.) 
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the  constructioii  to  be  put  upon  it.  It  gives  the  court  the  power 
of  interfering ;  and  when  the  court  sees  that  the  maternal  feelings 
are  tortured  for  the  purpose  of  obtaining  any  thing  like  an  unjust 
advantage  over  the  mother,  that  is  precisely  the  case  in  n^ch 
it  would  be  called  upon,  and  ought,  to  interfere.  When  the  par- 
ties, therefore,  are  considering  the  suggestion  which  I  have  thrown 
out,  I  wish  them  to  bear  in  mind,  that  this  is  not,  as  was  the  case 
in  Wettedey  v.  The  Duke  of  Beaufort^{a)  a  question  merely  as 
to  the  general  jurisdiction  of  this  court  to  interfere  with  the  legal 
rights  of  the  father ;  but  that  I  have  now  an  absolute  authority 
over  the  children  under  seven  jrears  of  age,  and  a  lai^r  power 
than  the  court  then  had,  with  regard  to  children  above  Aat  age." 


The  petition  accordingly  stood  over  for  eight  or  nine  monAs, 
the  children  remaining  with  their  father.  During  that  interval 
Mrs.  Waide  obtained  a  sentence  of  divorce  a  menea  et  thoroj  on 
the  ground  of  adultery,  and  an  allowance  of  12001.  a  year  for 
alimony,  with  liberty  to  apply  for  an  increase  (^  it,  in  the 
[*789]  event  of  her  obtaining  the  custody  of  her  children.  In 
this  state  of  things,  it  having  been  intimated  to  the  Lord 
Chancellor  that  there  was  no  chance  of  an  arrangement  being 
come  to,  the  petition  was  put  into  his  Lordship's  paper  to  be 
finally  disposed  of. 


Mr.  Sttutrt  and  Mr.  Diekenaon  appeared  for  Mrs.  Waide. 

Mr.  BMell  and  Mr.  Oiford  for  Mr.  Waide. 

Mr.  Jos.  Parker  for  the  children. 

The  Lord  Chancellor. — ^This  is  the  most  distressing  case 
I  ever  had  to  deal  with,  not  from  any  difficulty  that  I  feel  as  to 
the  course  which  I  ought  to  pursue,  but  because,  as  in  oth^  cases 
of  the  same  character,  in  attempting  to  do  the  best  one  can  for 
the  interests  of  those  who  are  the  objects  of  the  protection  of  the 
court,  it  is  impossible  not  to  feel  that  one  must  inflict  great  pain 


(•)  9  Bnn.  1. 
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on  some  parties,  and,  after  all,  Yerjr  inadequately  provide  for  the 
care  of  the  infanta 

Children  are  by  nature  entided  to  the  care  of  both  their  pa- 
rents ;  but  when  the  conduct  of  one  or  both  <tf  the  parents  has  been 
such  as  to  render  it  impossible  that  they  can  live  together,  and 
the  court  has  therefore  the  painful  duty  cast  upon  it  df  deciding 
whether  the  children  shall  be  brought  up  by  one  parent  or  the 
Other,  all  that  I  can  do  is  to  adopt  ttiat  course  which  seems  best 
for  the  interest  of  the  children,  without  regard,  so  far  as  it  inter- 
feres with  that  object,  to  the  pain  which  may  be  inflicted  on  those 
who  are  the  authors  of  the  difficidty. 

*Which  of  the  parents  in  this  case  is  in  fault,  is  a  [*790] 
question  which  does  not  depend  upon  my  decisi<m,  for  I 
have  it  under  the  hand  of  Mr.  Warde  in  a  letter  to  his  wife's 
brother,  written  after  the  separation  had  taken  place,  that 
*^  his  own  folly  and  wickedness  had  depriTed  him  of  his  best 
fiiend  and  his  dear  wife,  who,"  he  adds, ''  is  a  woman  of  the 
highest  excellence,  and  one  who  has  borne  much  from  me." 

That  is  a  testimony  of  the  highest  authority  as  to  the  relative 
conduct  of  the  parents,  and  it  is  consistent  with  the  whole  of  the 
oTidence  which  has  been  adduced ;  from  which  it  clearly  appears 
that  the  wife  has  been  grievously  abused  and  ill-treated  by  her 
husband ;  that  for  a  considerable  time  she  remained  patient  under 
the  greatest  injuries,  but  that  at  last  she  was  driven  to  leave  her 
husband,  and  take  up  her  abode  with  her  mother  and  brother. 

I  should  have  been  glad  if  the  husband  had  enabled  me  to  dis- 
pose of  the  case  in  private,  because  the  children  aie  interested  in 
concealing  as  much  as  possible  the  misconduct  of  either  of  their 
parents.  But  as  he  has  from  time  to  time  published  parts  qt 
these  proceedings,  it  is  due  to  the  other  parties  concerned,  that  I 
should  state  the  grounds  of  the  order,  which  I  propose  to  make, 
in  public 

[His  Lordship  then  said,  that  he  should  abstain  entirely  from 
entering  into  the  conduct  and  habits  of  life  of  Mr.  Waide,  except 
so  far  as  they  were  obnoxious  to  the  ^[lildren  who  were  living 
under  his  roof;  and,  after  noticing  those  parts  ^f  Ae  evidenoa 
which  were  material  in  that  view,  he  proceeded  thus.] 

Vol.  U.  88 
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[*791]  Mn  SheUey  v.  WestbTOok€{a)  the  main  ground  on 
*  which  the  court  proceeded,  was  the  impiety  and  the  irre- 
ligion  of  the  father ;  but  the  case  which  establishes  the  princi- 
ple on  which  I  am  about  to  act  beyond  all  doubt  was  that  of 
Wdleskjf  V.  Tlie  Duke  of  BeauforL{h)  There  was  in  that  case 
profligacy,  adultery,  and  profaneness,  a  great  deal  of  which  is 
to  be  found  in  the  present  case :  and  Lord  Eldon  expressed  his 
opinion  without  hesitation,  that  it  was  both  the  right  and  the 
duty  of  the  court  to  remove  the  children  from  the  contamination 
to  which  they  were  exposed  from  such  an  example.  I  think  it 
my  duty  to  adopt  the  same  course  in  the  present  case  as  regards 
the  eldest  child,  who,  being  a  daughter,  is,  both  from  her  sex 
and  her  age,  more  likely  to  be  affected  by  what  passes  before 
her,  and  who,  therefore  requires  the  greater  care.  Whether  I 
should  have  made  the  same  order  with  respect  to  the  eldest  son, 
if  his  cam  had  stood  alone,  it  is  not  necessary  to  consider,  be- 
cause when  I  am  compelled  on  such  a  ground  to  take  one  child 
from  its  &ther,  I  must  not  accompany  that  measure  with  the 
great  evil  and  danger  to  the  children  of  separating  one  portion 
of  the  family  from  the  other — separating  them  not  in  fact  only, 
but  in  feeling ;  for  if  one  child  were  to  be  brought  up  by  the 
&ther  and  the  other  by  the  mother,  that  very  circumstance 
would  create  factions  in  the  family,  which  it  is  the  boimden  duty 
of  the  court  as  fiu:  as  possible  to  guard  against 

As  to  the  other  children  who  are  under  seven  years  of  age, 
the  court  has  an  absolute  control  over  them,  without  regard  to 
the  peculiar  common  law  right  of  the  father  to  the  custody  of 
all  his  children.  I  think  that  is  the  true  construction  of 
[*792]  the  Act ;  but,  whether  it  be  so  *or  not,  the  principle  to 
which  I  have  adverted  with  respect  to  the  second  child 
would  apply  equally  to  the  other  two ;  and  as  I  am  obliged  to 
remove  one,  I  must  remove  all. 

I  understand  that  Mrs.  Warde  will  undertake  to  maintain  the 
children,  and  that  her  brother  is  wiling  to  concur  in  that  under- 
taking ;  which  will  obviate  any  objection  to  its  being  merely 
the  undertaking  of  a  married  woman.    The  order,  therefore, 

(a)  1  Jae.  S66.  (6)  Uk  n^ 
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which  I  shall  make  will  be,  that  the  children  now  in  the  custody 
of  the  father  be  delivered  to  the  mother,  she  and  her  brother  mi- 
dertaking  to  maintain  them  till  further  order. 

I  see  that  in  some  cases,  and  amongst  others  in  that  of  Shelley 
v.  Wesibrookey  that  has  been  accompanied  by  a  restraint  on  the 
father  from  applying  for  a  habeas  corpus ;  as  otherwise  the  order 
might  be  reversed  by  a  judge  at  common  law.  Whether  a 
judge  would  interfere  or  not,  it  is  not  for  me  to  say;  but  I  wish 
Mr.  Stuart  to  consider  what  should  be  the  form  of  the  order  in 
this  respect 

Mr.  Stuart. — ^I  should  wish  the  order  to  be  in  the  same  form 
as  in  Shelley  v.  Westbrooke. 

The  Lord  Chancelloh. — ^Let  it  be  so. 


•Mapp  v.  Elco^k.[1]  [VOS] 

1849 :  Jannary  31. 

A  win  not  afiectod  by  the  11  6. 4,  &  1  W.  4,  c.  40,  eonuneiioed  ■•  Mlowa:— "  I  give 
d0?iM>  and  beqneath  all  my  Mtat8>  real  and  pewmal,  to  W.  £.»  hia  heiia  exeentoia 
or  administraton,  to  and  far  the  naea*  intents  and  purpoaea  following."  Then  fol- 
lowed certain  declarations  of  tmst*  but  which  were  applicable  only  to  particular 
portions  of  the  personal  estate,  and  the  will  conelnded  by  appointing  W.  El  his  sole 
executor.  Held  (reyersing  the  decision  below,)  that  W.  E.  took  the  residue  as 
trustee  forthe  next  of  kin. 

Observations  on  the  coniliethig  opinioiia  of  Sir  W.  Grant  and  Loid  Ekkm  in  DawMon 
▼.  Clark  (15  Ves.  409,  and  18  Veo.  347,)  and  the  opinion  of  Lord  Eldon  con- 
firmed. 

This  was  an  appeal  firom  part  of  a  decree  of  the  yice-Chan- 
cellor  of  England,  by  which  it  was  declared,  that  according 
to  the  true  construction  of  the  will  of  Samuel  Henry  Pare,  who 
died  before  the  passing  of  the  Act  of  11  G.  4,  and  1  W.  4,  c.  40, 
Edward  Elcock  the  executor  was  not  a  trustee  of  the  residuary 
personal  estate  of  the  testator,  but  was  absolutely  entitled  thereto 
for  his  own  use  and  benefit 

[1]  IS  Siok  568. 
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Tfae  will,  tirhich  was  made  m  the  idaod  of  Baibadbes,  was  a» 
fbttews : — ^I  give  all  my  estate,  belh  real  and  perscmal  in  thiv 
island  to  Edward  Elcock^  his  eseciitor%  adnamstratoiB^  or  as- 
sighs,  to  and  tet  the  seversl  uses^  mtents,  and  purposes  follow- 
ing ;  that  is  to  say,  out  of  the  rents,  issues,  and  ptofits,  and 
interest  of  an  debts  due  to  me,  to  pay  unto  my  dear  wife  Anna 
Maria  £300  yearly,  in  addition  to  her  own  fortune  which  sin^ 
Vi  ves  to  her ;  and  in  trust,  likewise  to  peiisit  her  to  hare  the  fell 
Use  and  enjdyttlent  Of  all  my  negro  slaves,  except  Jaekey,  whom 
I  direct  to  be  freed  at  the  expense  of  my  estate ;  and  in  trast^ 
also  to  pennit  her  to  use  all  my  household  furniture  and  plate, 
during  her  natural  life ;  and  in  trtist,  also  to  receive  the  interest 
only  of  the  debt  due  to  me  from  John  IWtejohn,  lisq.,  during 
the  lives  of  the  said  John  Prettejohn,  and  the  lives  of  his  son 

and  daughter  Charlotte  Prettejohn,  tai  John  Ptettejohn, 
[*794]    jun. ;  and  in  trust,  likewise  to  discharge  *the  said  John 

Prettejohn  from  the  sum  of  £2500,  which  sum  I  be- 
queath unto  his  two  children,  the  aforesaid  Charlotte  Prettejohn 
and  John  Prettejohn  \  and,  in  case  of  their  death,  unto  the  afcre^ 
said  John  Prettejohn  himself ;  and  in  trust,  also  to  divide  the 
remainder  of  the  interest  of  debts  due  to  me  in  the  following 
manner,  in  equal  proportions  betwe«i  N.  E.  Nolder  Parris,  Mar- 
garet Eleock,  and  Anna  Maria  Elcock«  daughlere  of  the  afore- 
said &dward  Eleock;  and  in  case  my  said  wife  Anna  Ma- 
ria should  intermarry  and  have  children,  in  trust  to  divide 
the  principal  sums  amongst  such  of  the  children  as  shaU 
be  lilting  at  tfae  deaths  of  the  aforesaid  John  Prett^obn,  eeo^ 
Charlotte  Prottefohii,  and  John  Pltettejohh,  jun.,  and  in  the 
meantime  to  divide  one  principal  sum  of  £1500,  part  tf  the 
debt  due  to  nto  from  Ad  estate  of  Samuel  Rous  deceased,  among 
and  between  the  aforesaid  N.  E.  Nolder  Parris,  and  Maigaret 
Eleock,  and  AMubl  Maria  Eleock.  On  the  death  of  the  afore- 
said Anna  Maria  my  said  wife,  if  liiere  should  be  any  doubt  of 
the  legality  of  the  above  trust  for  the  children  of  my  present 
wife  by  a  fntiuto  maiiiage,  I  then  give  such  sum  or  sums  as 
wouki  have  been  their  share  or  shares  unto  herself^  upon  such 
events  as  are  before  mentioned.    Lastly,  I  nominate,  constitute, 
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and  iq^point  the  afoiesaid  Edwaid  Eloock  executor  of  diis  my 
last  will  and  testament 

The  testator  died  before  the  11 G.  4,  A^  1  W.  4,  c.  40,  came  into 
operation,  and  the  bill  was  filed  by  one  of  his  next  of  kin. 

The  appeal  was  argued  before  the  last  long  Tacation,  by 

Mr.  Siuart  and  Mr.  O,  L.  Russell  for  the  appellant 

*Mr.  Beihdt  and  Mr.  Sandys  for  the  respondent  [*795] 


Jhn.  31* — ^HThx  Loud  Chancellor. — ^This  case,  although  not 
now  one  of  general  importance,  owing  to  the  alteration  of  the 
rule  of  equity  by  the  1  W.  4,  c.  40,  is  yet  one  of  some  interest,  as 
calling,  as  it  is  alleged,  for  a  decision  between  the  conflicting 
opinions  of  Lord  Eldon  and  Sir  William  Grant,  as  expressed  in 
the  case  of  Dawstm  v.  Clark.{a) 

The  Yice-Chancellor  appears  to  have  thought  there  was  not 
any  such  conflict,  considering  that  case,  before  Sir  W.  Grant,  as 
a  decision  on  the  point,  and,  before  Lord  Eldon.  as  only  suggest- 
ing a  doubt  I  take  a  very  difierent  view  of  those  two  reports. 
Two  questions  arose  in  that  case ;  first,  whether  the  persons 
appointed  executors  took  the  property  beneficially  by  the  gift  it- 
self, subject  to  certain  chains,  and,  if  not,  whether  they  took  it 
in  their  character  of  executors.  If  their  claim  was  good  under 
the  first,  the  second  would  not  arise.  Sir  W.  Grant,  passing 
over  the  first  question,  decided  in  favor  of  the  claim  upon  the 
second ;  but  Lord  Eldon  thinking  the  title  good  under  die  gift, 
affirmed  the  decree  upon  that  ground,  very  distinctly  repudiating 
the  ground  on  which  Sir  W.  Grant  had  founded  his  decree.  Now 
if  Lord  Eldon  was  right  upon  his  construction  of  the  gift,  the 
claim  on  the  ground  of  executorship  could  not  arise,  and  Sir  W. 
Grant's  opinion  was  on  a  point  not  in  question  in  the  cause. 
This  would  not  be  very  material,  except  as  bearing  on  the  ob- 
servation of  the  Yice-Chancellor  in  this  case,  because 
there  is  the  deliberate  opinion  of  ^ir  W.  Grant  on  one  [79S\ 
side,  and  the  no  less  deliberate  opinion  of  Lord  Eldon 
on  the  other. 


(•)  15V«.4lt)  M4i8  Vm.  S4T 
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It  therefore  becomes  necessary  to  examine  the  principles  and 
gicunds  on  which  those  opinions  aie  lespectiyely  founded*  It 
must  be  borne  in  mind,  that  the  title  of  an  executor  to  personalty 
not  otherwise  disposed  of,  did  not  arise  fn»n  any  gift  of  the  tes- 
tator, but  from  the  operation  of  law  incident  to  the  ofELce.  The 
law  vested  the  property  in  the  executor,  and  if  the  testator  had 
not  directly  or  indirectly  declared  any  purpose  to  which  he  was 
to  apply  it,  there  was  nothing  to  interfere  with  the  legal  title  of 
the  executor,  and  he  therefore  retained  such  property  for  his 
own  benefit :  but  this  result,  being,  as  was  supposed,  generally 
unforeseen  and  not  intended  by  the  testator,  equity  considered 
many  circumstances  as  indicative  of  an  intention  contrary  to  the 
claim,  and,  when  they  were  found  in  the  will,  declared  the  ex- 
ecutor trustee  for  the  next  of  kin ;  and  among  these  was  any 
expression  showing  that  the  executor  was  intended  to  hold  the 
property  upon  trust ;  and  where  such  intention  sufficiently  ap- 
peared, there  could  not  be  a  more  conclusive  reason  against  the 
claim  of  the  executor,  whose  title,  depending  on  there  being  no 
trust,  was  necessarily  negatived  by  the  testator's  declaration,  that 
there  was  to  be  a  trust 

It  is  now  all  but  a  century  since  Lord  Hardwicke,  in  Th^ 
Bishop  of  Cloyne  v.  Youngjifl)  treated  this  as  a  settled  rule. 
Tho  principle  on  which  it  is  founded  is  so  satisfactory,  that,  if 
kept  in  mind,  it  must  have  excluded  some  nice  distinctions  which 
appear  to  me  to  be  inconsistent  with  it  The  executor  claims 
the  property  as  incident  to  the  office,  and  as  vested  in 
[*797]  him  by  virtue  *of  it,  in  the  absence  of  any  intention  to 
the  contrary  expressed  by  the  testator.  But  if  the  tes- 
tator gives  this  same  property  to  the  same  executor,  or  to  any 
other  person  in  trust  for  some  purpose  (for  what  purpose  is  im- 
material) other  than  the  beneficial  enjoyment  by  the  executor, 
he  thereby  shows  an  intention  inconsistent  with  this  incident 
to  the  office,  and  by  so  doing  destroys  it  The  executor  in  such 
a  case  takes  nothing  but  what  is  essential  for  the  performance 
of  the  duties  of  his  office  :  no  beneficial  interest  in  the  property 
can  vest  in  him  as  incident  to  it,  for  none  remains  which  can  so 

(•)  S  ¥«.  91. 
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vest,  the  other  provisions  of  the  will  having  otherwise  disposed 
of  it. 

This  principle  would  appear  to  he  applicable  to  all  cases  in 
which  the  property  claimed  as  incident  to  the  ofEice  appears  by 
the  will  not  to  be  incident  to  it,  but  to  be  severed  from  it  in  en- 
joyment, although,  for  other  purposes,  vested  in  the  executor. 
The  rule  as  expounded  by  Lord  Eldon  in  Paice  v.  J%c  Arch* 
bishop  of  Canterhuryj^a)  embraces  this  principle:  for  Lord 
Eldon  says,  "  If,  as  in  the  case  in  Yezey,  the  testator  declares 
that  he  gives  it  in  trust,  and  then  does  not  declare  the  trusts,  or, 
as  in  Morice  v.  7%e  Bishop  of  Durham,  the  trusts  declared 
fails,  the  executors,  being  clearly  intended  not  to  have  the  ben- 
efit, must  be  trustees  for  the  next  of  kin." 

Sir  W.  Grant's  opinion  in  Dawson  v.  Clark,{b)  and  the  Vice- 
Chancellor's  opinion  in  the  present  case,  do  not  question  the 
rule,  that  a  gift  to  executors  as  siich,  in  trust,  excludes  their 
claim  to  any  beneficial  interest,  and  that  if  the  property  be  left 
to  third  persons  in  trust  for  purposes  which  fail,  the  ex- 
ecutors have  no  claim.  But  *it  is  contended,  that  if  the  [*798] 
property,  instead  of  being  left  to  the  executors  in  trust, 
or  to  third  persons  in  trust,  be  left  to  the  executors  not  as  such 
but  in  their  own  names,  upon  trusts  which  fail  or  do  not  exhaust 
the  property,  that  those  trustees,  in  their  character  of  executors, 
are  entitled  to  the  residue  as  incident  to  their  office.  I  cannot 
see  any  principle  for  this  distinction.  If  the  official  and  private 
character  of  the  persons  appointed  executors  are  to  be  considered 
as  distinct,  it  would  seem  to  be  immaterial  whether  the  trustees 
were  the  same  persons  who  were  named  executors  or  strangers ; 
and  if  the  two  characters  are  to  be  considered  as  united,  the 
case  of  a  gift  to  executors  in  trust  is  complete.  It  seems  to  be 
admitted  that  Robinson  v.  Taf/lor{c)  would  negative  the  sup- 
posed distinction,  unless  a  gift  in  trust  "  to  the  executors  here- 
inafter named"  be  so  different  from  a  gift  to  the  persons  by  name, 
who  are  afterwards  appointed  executors,  as  to  operate  a  transfer 
of  the  residue  from  the  next  of  kin  to  the  executors.  It  would 
be  to  be  regretted,  if  the  title  to  property  were  to  depend  on  such 

(a)  14  Ym.  37a  (h)  15  V«.  415.  (e)  S  R  C.  C.  588. 


unsabstantial  distmctuma.  The  difference  is  merely  in  the 
mode  of  expression,  for  the  purpose  of  pointing  out  the  same 
individual;  but,  unless  this  distinction  can  be  maintained,  it 
would  seem  that  Robinson  v.  Taylor  ought  to  have  governed 
the  decision  in  Dawson  v.  dark.  Sir  W.  Grant,  however,  in 
that  case  maintained  the  distinction,  and  in  effect  held,  that,  al- 
though a  gift  in  trust  to  my  executors  A.  and  B.  would  entitle 
the  next  of  kin,  a  gift  in  trust  to  A.  and  B.,  afterwards  appoint- 
ed executors,  would  entitle  the  executors,  to  the  residue. 

No  case  appears  to  have  been  referred  to,  and  no 
[*799]  earlier  case  has  been  produced,  sanctioning  such  a  *dis- 
tinction.  When  this  case  of  Dawson  v.  Clark  came 
before  Lord  Eldon  on  appeal,(a)  he  decided  it  upon  a  point  that 
does  not  arise  m  the  present  case ;  but  he  most  distinctly  ex- 
pressed his  opinion,  that  the  distinction  relied  upon  between  that 
case  and  Robinson  v.  Taylor  could  not  be  maintained,  and 
Aowed  clearly  that  he  would  not  have  affirmed  the  decree  on 
the  ground  on  whidi  Sir  William  Grant  had  decided  it 

It  is  true  that  in  Southouse  v.  Baiejip)  Sir  William  Giant 
seemed  to  think  those  grounds  satisfactory.  No  one  can  be  more 
inclined  than  I  am  to  pay  every  deference  to  the  opinions  and 
judgments  of  that  most  eminent  judge,  but  I  cannot  adopt  the 
grounds  on  which  he  acted  in  that  case.  The  view  taken  of  it 
by  Lford  Eldon  appears  to  me  to  be  perfectly  correct,  and  to  be 
founded  on  the  true  principles  which  have  regulated  the  decis- 
ions on  this  subject 

Having,  therefore,  the  case  of  Robinson  v.  Taylor ^  and  the  high 
authority  of  Lord  Eldon,  and  fully  concumng  in  all  he  is  repxr- 
ted  in  Dawsonr.  Clark  to  have  said  on  llie  sulgect,  I  am  bound 
in  applying  myself  to  the  case  now  under  appeal  to  consider  that 
doctrine  so  laid  down  by  Lord  Eldon  as  my  rule  and  guide ;  and 
that  disposes  of  the  present  case ;  for  it  cannot  be  distinguished 
from  Dawson  v.  dark  as  to  the  part  of  it  to  which  I  have  ad- 
verted. 

There  is  first  a  gift  of  all  the  real  and  perscmal  estate  "to  Ed- 
ward Elcock,  his  heirs,  executors,  administrators,  and  assigns^  to 


(•)i8y«.M7.  (»)av«.ABM.aM. 
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and  for  the  several  uses,  Id  tents,  and  purposes  following."  Then 
come  several  directions  as  to  parts  of  such  property,  in 
each  of  which  it  is  described  *as  held  upon  trust ;  and  [*800] 
the  will  concludes  with  these  words :  "  Lastly,  I  nomi- 
nate, constitute,  and  appoint  the  said  Edward  Elcock  executor 
of  this  my  last  will  and  testament."  This  is  clearly  a  gift  of  the 
whole  property  in  trust,  though  the  trusts  declared  do  not  ex- 
haust the  whole. 

In  argument  the  difficulty  of  contending  for  a  beneficial  inter- 
est in  the  executor  under  such  circumstances,  seems  to  have  been 
attempted  to  be  met  by  considering  the  appointment  of  the  exe- 
cutor, as  in  the  nature  of  a  gift  of  so  much  of  the  property  as  had 
not  been  before  disposed  of  But  that  cannot  be.  The  last  clause 
appointing  an  executor  does  not  give  any  property.  If  any  in- 
terest accrues  to  the  executor,  it  is  not  by  way  of  gift,  but  as  in- 
cident to  his  office.  If  the  appointment  were  equivalent  to  the 
gift  of  the  residue,  how  could  the  gift  of  a  money  legacy  deprive 
the  executor  of  it?  Again,  the  whole  property  having  been  be- 
fore given,  this  appointment,  if  equivalent  to  any  gift  of  property, 
could  only  operate  upon  the  beneficial  interest ;  but  the  title  of 
an  executor  to  a  beneficial  interest,  arises  from  the  legal  title  ves- 
ted in  his  office,  and  cannot  consist  of  an  equitable  interest  to  be 
satisfied  out  of  a  legal  title  vested  otherwise  than  in  the  office. 

I  must,  therefore,  reverse  the  decree  of  the  Yice-Chancellor, 
and  declare  the  executor  a  trustee  for  the  next  of  kin. 


•Sharp  v.  Taylor.  [•801] 

1846 :  Much,  April.    1849 :  Jannuy. 

lUnitntiDii  of  the  diatmetion  between  enforaiBg  lllefal  coBtncts  and  weTting  title  to 
money  which  has  ariaen  from  them. 

The  courts  of  this  coantry  will  not  refiise  to  administer  justice  between  joint  impor- 
ters of  any  article  of  commerce  merely  upon  proof  that  m  the  production  or  expor- 
tation of  such  article  some  fiscal  law  of  the  ooantry  of  prodnee  has  been  violated. 

One  of  two  paitnen  who  has  posaesMd  himself  of  the  property  of  the  firm  cannot  be 
allowed  to  retain  it  by  merely  showing  that>  in  realixbg  it,  some  pvofirioB  of 
act  of  parliament  has  been  violated  or  neglected. 
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A.  ^9f^  B.t  Bri^  8u]3g[ect8>  purchaBod  and  repaired  an  Amoiican  \;ipali  A^  on  ^  joju[^( 
•pocnlation,  with  a  yiew  to  employing  her  m  the  trade  betweei^  the  two  countrieey 
until  an  opportanity  ahoald  occur  for  reseinng  her  to  advantage  ;  for  which  parpoee 
they  proeiwed  her  to  he  registered  m  the  United  States  in  the  name  of  C,  a  citizen 
of  that  country,  upon  a  fake  declaration  that  she  was  bona  fide  the  sole  pcoperty  of 
C>  After  the  ship  had  made  several  voyages,  B.j  who  had  had  Ihe  management 
of  her,  attempted  to  exclude  A.  from  his  share  in  the  speculation,  and,  in  spite  of 
the  dissent  of  A.,  sent  her  on  another  voyage  to  America.  Held,  that,  even  sup- 
posing the  declaration  above-mentioned  and  the  registration  thereby  effected  to  have 
been  a  fraud  upon  the  American  law,  and  the  subsequent  employment  of  the  ship 
■o  registered  to  have  been  a  fraud  upon  the  English  navigation  Laws,  such  fr^ud 
would  not  prevent  A.  from  maintaining  a  suit  against  B.  for  an  account  mod  pay* 
ment  of  his  share  of  the  realized  profits  of  the  speculation.  And  in  decreeing  such 
account,  the  court  also  directed  an  inquiry  what  had  become  of  the  diip  since  she 
was  sent  oo  her  last  voyage,  and  what  was  her  value  when  so  sent,  with  a  view  to 
making  B.  peivonally  liable  for  such  value  in  case  either  the  ship  or  the  proDsedi  of 
her  sale  should  not  be  ultimately  forthcoming. 

The  Victoria,  an  American  ship,  having  been  stranded  off 
the  port  of  Liverpool,  in  the  month  of  January  1839,  and  the  cor- 
respondents  of  the  owners  in  this  country  having,  after  several 
ineffectual  attempts  to  get  her  off,  determined  to  put  her  up  to 
sale  by  auction  as  she  lay,  the  plaintiff  and  the  defendant  Taylor 
agreed  to  \Ad  for  her  on  their  joint  account,  and,  in  case  they  be- 
came  the  purchasers,  to  repair  and  refit  her,  and  afterwards  to 
resell  her.  They  accordingly  bid  for  her  at  the  auction,  and  be- 
came the  purchasers  of  her  for  the  sum  of  420/.  But  as  the  ship, 
having  been  originally  built  in  the  United  States,  could  not  be 
registered  in  England  as  a  British  ship,  they  determined  to 
have  her  registered  in  the  United  States  in  the  name  of 
[^02]  *one  Robertson,  an  American  merchant  at  Charleston, 
who  was  a  common  friend  of  theirs,  and  a  correspondent 
of  Taylor,  and  to  employ  her  in  the  American  trade  until  she 
could  be  disposed  of  to  advantage ;  and  they  accordingly  had  the 
bill  of  sale  made  out  to  them  as  agents  for  Robertsoii. 

The  ship  havmg  been  so  purchased  was  brought  into  port 
where  she  was  thoroughly-  repaired,  under  the  superintendence 
of  the  plaintiff,  at  an  expense  of  upwards  of  6000/.,  by  far  the 
greater  part  of  which  was  advanced  by  Taylor.  While  the  re- 
pairs were  in  progress  the  plaintiff  on  the  13th  of  June  1839, 
wrote  to  Robertson,  informing  him  of  the  purchase,  and  of  the 
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agreement  between  himself  and  Taylor  with  respect  to  it ;  and 
after  mentioning  that,  for  the  reason  above  stated,  it  had  been  ar- 
ranged that  the  ship  should  be  registered  in  America  in  Robert- 
son's name,  he  added — "  The  vessel,  therefore,  according  to  the 
register,  will  appear  to  be  your  property,  although  belonging  to 
Mr.  Taylor  and  myself." 

The  repairs  being  completed  by  the  end  of  July,  the  ship  was 
freighted  and  sent,  under  the  command  of  one  Lennox,  an  Amer- 
can  citizen,  on  a  voyage  to  Charleston,  where  she  was  consigned 
to  a  mercantile  firm  there  of  Robertson  &  Co.,  in  which  Robert- 
son was  a  partner ;  but  before  she  sailed  the  plaintiff  and  Taylor 
took  from  Lennox,  as  master,  a  bottomry  bond  in  the  penal  sum 
of  1 2,300iL,  conditional  for  payment  to  the  plaintiff  and  Taylor 
of  the  sum  of  6150/.  (therein  recited  to  be  the  sum  advanced  by 
them  for  the  repairs  of  the  ship)  within  ten  dccys  after  her  safe 
arrival  at  Charleston. 

•Before  the  arrival  of  the  ship  at  Charleston,  Robert-  ['SOS] 
son  wrote  to  the  plaintiff  an  answer  to  his  letter  of  the 
13th  of  June,  stating  as  follows: — "I  am  in  receipt  of  your 
valufed  favor  of  the  1 3th  of  June,  and  learn  with  much  pleasure 
the  good  speculation  you  have  made  in  the  purchase  of  the 
Yictoria.  As  regards  the  ownership  I  will  do  all  that  is  re- 
quired, and  comply  with  any  orders  you  may  give  as  to  the  dis- 
posal of  her." 

On  the  arrival,  however,  of  the  ship  at  Charleston,  Robertson 
wrote  to  the  plaintiff  another  letter,  dated  the  20th  September 
1839,  as  follows  :— "  The  Victoria  has  arrived  safe  at  Charleston. 
I  am  disappointed  to  learn,  however,  that  she  will  cost  a  great 
deal  more  than  I  was  led  to  believe.  In  consequence  of  the  de- 
claration required  to  be  made  at  our  Custom  House,  and  to  which 
I  had  not,  when  I  last  wrote  you,  given  due  reflection,  I  am 
obliged  to  assume  the  whole  bona  fide  ownership  of  the  vessel ; 
therefore  neither  you  nor  Mr.  Taylor  can  be  considered  as  owners 
or  part  owners  of  the  ship.  I  am  willing,  however,  and  so  I 
have  written  Mr.  Taylor,  to  assume  the  whole  ownership  of  the 
vessel,  on  condition  that  a  reasonable  and  convenient  time  be 
allowed  to  me  to  pay  for  her,  and  to  allow  you  and  Mr.  Taylor 
a  fair  commission  on  the  transaction,  or  such  compensation  as 
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may  be  agreed  upon  amongst  us  alL  The  costs  and  repairs  of 
the  ship  prove  to  be  full  20001.  more  than  Mr.  Taylor  had  led 
me  to  expect  I  therefore  think,  if  600/.  was  allowed  betwixt 
you  and  Mr.  Taylor  as  a  compensation,  it  would  be  as  much 
and  even  more  than  can  be  afforded,  as  it  would  be  equal  to  a 
commission  of  10  per  cent ;  if  this  should  not,  however,  be  sat- 
isfactory, I  can  make  over  to  you  again,  or  any  of  your  friends, 
the  ship,  on  receiving  the  amount  Mr.  Taylor  had  advanced  and 
charged  to  me.    Consult  with  Mr.  Taylor  on  the  matter,  and 

let  me  know  the  result." 
[*804]  *This  letter  led  to  some  negotiations  between  the  par- 
ties, in  the  course  of  which  the  plaintiff  expressed  his 
willingness  to  surrender  his  interest  in  the  ship  to  Robertson, 
on  payment  of  the  amount  of  his  advances,  and  a  commission 
of  6  per  cent  on  ^  the  whole  outlay,  provided  he  were  allowed  a 
share  of  the  earnings  of  the  vessel  in  the  meantime ;  while,  on 
the  other  hand,  Taylor  professed  his  readiness  to  accede  to  Bob- 
ertson's  proposal  of  a  commission  without  any  share  in  the 
earnings  of  the  ship,  insisting  that||e  had  explained  to  the  pkun- 
tiff  from  the  first  that,  if  the  ship  was  to  be  registered  in  the 
United  States,  it  must  be  the  sole  property  of  Robertson,  and 
that  neither  he  (Taylor)  nor  the  plaintiff  could  have  any  share 
in  it. 

Original  bilL — While  these  discussions  were  going  on,  the 
ship  continued  to  ply  between  Liverpool  and  Charleston  with 
eargoes  of  the  produce  of  the  respective  countries  under  the 
direction  of  Taylor,  at  the  former  place,  and  of  Richardson  &• 
Co.  at  the  latter.  But  on  her  second  return  to  Liverpool  in  the 
month  of  April  1840,  the  plaintiff  called  upon  Taylor  for  an  ac- 
count of  the  earnings  of  the  ship,  and  to  concur  with  him  in  a 
sale  of  her,  still  in^ting  that  Robertson  was  only  a  trustee,  and 
that  he  (the  plaintiff)  and  Taylor  were  the  sole  owners  of  the 
ship ;  and  upon  Taylor  refusing  compliance,  and  jHtKeeding  to 
freight  the  ship  for  another  voyage  to  Charleston,  the  plaintiff 
filed  the  original  bill  in  this  cause  against  Taylor  and  Robertson, 
who  was  out  of  the  jurisdiction,  charging  upon  the  evidence  oi 
a  correspondence  between  Taylor  and  Robertson,  which  was  set 
out  at  length,  that  the  claim  of  Robertson  to  the  ownership  of 
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the  vessel  was  made  at  the  instigation  of  Taylor,  and  that  it 
had  been  coUusively  agreed  between  Taylor  and  Robertson  that 
the  latter,  although  he  insisted  on  being  the  owner  of 
*the  ship,  as  against  the  plaintiff,  should  nevertheless  [*805] 
hold  it  at  the  disposition  and  on  account  of  Taylor ;  or 
that,  as  between  himself  and  Taylor,  he  should  be  chained  with 
and  account  for  the  full  value  of  the  ship  and  all  the  monies 
which  he  should  receive  in  respect  of  it ;  and  that  the  accounts 
between  Taylor  and  Robertson  had  in  fact  been  kept  upon  that 
principle.  The  bill  also  charged  that  large  sums,  arising  from 
the  earnings  of  the  ship  on  her  four  voyages  between  Liverpool 
and  Charleston,  had  been  either  received  by  Taylor  or  allowed 
him  in  account  by  Robertson,  and  that  Taylor  had  on  several 
occasions  shipped  goods  of  his  own  in  the  ship,  in  respect  of 
which  freight  was  payable  to  the  plaintiff  as  a  part-owner  of  the 
ship. 

The  bill  prayed  a  declaration  that  the  plaintiff  and  Taylor 
ought  to  be  charged  with  and  to  bear  in  equal  proportions  all  the 
monies  expended  in  the  purchase  of  the  ship,  and  in  repairing 
and  refitting  her,  or  otherwise  on  her  accoimt  since  the  purchase, 
and  were  entitled  in  equal  shares  to  all  the  monies  which  had 
been  earned  by  the  ship  since  the  purchase,  and  that  the  neces- 
sary accounts  might  be  taken,  for  the  purpose  of  ascertaining  what 
was  due  from  Taylor  to  the  plaintiff,  or  from  the  plaintiff  to  Tay- 
lor, on  the  footing  of  such  declaration ;  and  that,  in  taking  such 
accounts,  Taylor  might  be  charged  with  all  monies  which  had 
been  received  by  Robertson  on  account  of  the  ship  or  the»  freight 
thereof^  for  which  Taylor  had  had  credit  in  account  with  him, 
and  that  the  ship  might  be  sold  under  the  direction  of  the  court, 
and  the  proceeds  divided  between  the  plaintiff  and  Taylor  in 
the  proportion  in  which  they  should  appear  to  be  entitled  thereto 
after  taking  the  before  mentioned  accounts ;  and  that  in  the 
meantime  Taylor  might  be  restrained  from  removing  the  ship,  or 
causing  or  allowing  her  to  be  removed  from  the  port  of 
•Liverpool :  or  if  it  should  appear  that  Robertson  had  be-  [*806] 
come  the  beneficial  owner  of  the  ship,  then  that  Taylor 
might  be  decreed  to  account  with  the  plaintiff  for  all  the  monies 
ior  which  he  had  had  credit  in  account  with  Robertson,  or  which 
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he  had  otherwise  received,  or  which  without  his  wilful  neglect 
or  default  he  might  have  received,  in  respect  of  the  purchase-mo- 
ney  or  value  of  the  ship  or  of  the  monies  expended  by  the  plain- 
tiff and  TiLylor  in  the  purchase  and  repairing  of  the  same,  or  oth- 
erwise on  account  thereof. 

Injunction, — Immediately  oh  the  filing  of  the  bill,  the  plaintiff 
moved  for  and  obtained  an  injunction  as  prayed ;  but  on  the 
evening  of  the  day  on  which  the  older  wa^  made,  and  befo)ie 
notice  of  it  could  reach  Liverpool,  Taylor  had  despatched  the 
ship  with  a  cargo  to  the  United  States,  having  previously  taken 
from  the  master  a  new  bottomry  bond  similar  to  the  former  one, 
except  that  it  excluded  the  name  of  the  plaintiff  as  a  co-obligee. 
On  diis  occasion  the  ship  was  consigned  to  Messrs.  Wood  6c  Co., 
correspondents  of  Taylor  at  New  York,  with  instructions  to  dis- 
pose of  the  cargo,  and  apply  the  proceeds  towards  the  disburse- 
ments of  the  ship ;  and  in  case  Robertson,  as  the  registered  owner, 
should  not  furnish  a  power  of  attorney  for  the  sale  of  the  ship, 
to  proceed  against  him  on  the  bottomry  bond,  which  was  forwar- 
ded to  them  for  that  purpose. 

/Supplemental  biUs, — The  plaintiff,  having  thus  failed  in  his 
attempt  to  prevent  the  sailing  of  the  ship,  filed  a  supplemental 
hill,  charging  that,  by  so  sending  the  ship  to  the  United  States 
while  she  remained  registered  there  in  the  name  of  Robertson  as 
the  sole  owner,  Taylor  had  placed  her  completely  under  the  con- 
trol of  Robertson,  and  exposed  her  to  the  danger  of  being  attached 

by  Robertson's  creditor's  in  that  country,  and  praying, 
[•807]    therefore,  that,  in  taking  "the  accoimts  sought  by  the 

original  bill,  Taylor  might  be  charged,  either  with 
the  full  value  of  the  ship  on  the  I9th  of  May,  the  day  when 
she  last  sailed  from  Liverpool,  or,  at  all  events,  with  the  amount 
of  the  monies  which  he  had  received,  or  had  credit  for,  from 
Robertson,  on  account  of  the  sums  expended  in  the  purchase  and 
repair  of  the  ship,  or  on  account  of  commission  thereon. 

Answer. — ^HThe  defendant  Taylor,  in  his  answer  to  the  original 
and  supplemental  bills,  alleged  that,  by  the  staHite  law  of  the 
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United  Sti^tes,  qq  ship  was  entitled  to  the  p^vileges  of  a  al^p  of 
that  country  unless  it  were  duly  registered  \  ^nd  that  the  party 
applying  for  svich  registry  was  required  to  inake  oath,  amoqgst 
other  things,  that  there  was  no  subject  or  citizen  of  any  foreign 
country  or  state  directly  or  indirectly,  by  way  of  trust,  confidence 
or  otherwise,  interested  in  such  ship  or  in  the  profits  or  issues 
thereof,  under  penalty  of  the  forfeiture  of  the  ship,  in  case  any 
of  the  matters  of  fact  in  such  oath  should  not  be  true.  That  the 
plaintiff  was  aware  of  this  law  at  the  time  when  it  was  resolved 
to  have  the  ship  registered  in  the  name  of  Robertson,  and  that 
it  was  fully  understood  by  the  plaintiff,  as  well  as  by  the  defen- 
dant, that,  in  taking  that  step,  they  were  divesting  themselves  of 
all  legal  title  to  the  ship,  and  were  trusting  entirely  to  the  honor 
of  Robertson  for  any  share  in  the  profit  to  be  derived  from  the 
sale  of  the  ship,  or  in  the  freight  to  be  earned  in  any  voyage  she 
might  make.  At  the  same  time,  the  defendant  admitted  "  that 
it  was  clearly  understood  between  him  and  the  plaintiff  that, 
whatever  profit  arose  or  accrued  from  the  sale  of  the  ship,  or  from 
freight  to  be  earned  by  her,  after  paying  her  expenses,  was  to  be 
for  their  joint  and  equal  benefit ;  and  he  said  that  he  was  quite 
ready  to  abide  by  that  agreement,  and  had  never  dispu- 
ted it." 

*The  defendant,  however,  further  stated,  that  he  had  [^^806] 
acted  merely  as  agent  and  eousignee  of  the  ship  for  Rob- 
ertson, and  that,  in  the  accounts  between  him  and  Robertson, 
credit  had  been  given  to  the  ship  for  the  freights  earned  on  the 
several  voyages,  and  for  the  net  proceeds  of  such  goods  as  had 
been  shipped  on  the  ship's  account.  Under  all  the  circumstan- 
ces, he  submitted,  that  Robertson  was  not  to  be  considered  as  a 
trustee  for  him  and  the  plahitiff,  and  that,  at  all  events,  the  plain- 
tiff had  no  title  to  relief  against  him  (Taylor ;)  but  that  his  rem- 
edy, if  any,  was  against  Robertson  in  the  United  States. 

With  respect  to  the  sailing  of  the  ship  from  Liverpool  on  her 
last  voyage,  the  defendant  admitted  that  she  had  sailed  with  his 
sanction,  but  insisted  that,  being  an  American  ship  under  the 
command  of  an  American  citizen,  he  would  have  had  no  right 
to  detain  her  if  he  had  wished  to  do  so.  And  he  stated  his  be- 
lief, that  the  ship  had  been  sold  at  New  York. 
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Evidence. — ^No  direct  evidence  was  given  by  the  defendant  of 
the  alleged  law  of  the  United  States  respecting  the  registry  of 
ships ;  but,  among  the  letters  of  the  plaintiff,  which  were  in  evi- 
dence, there  were  several  in  which  the  existence  of  such  a  law 
seemed  to  be  assumed  ;  and  it  was  proved  that  he  had  been  active 
in  procuring  the  authentication,  by  the  American  consul  at  Liv- 
erpool, of  the  various  documents  which  were  forwarded  to  Rob- 
ertson for  the  purpose  of  the  registration  of  the  ship  in  the  Uni- 
ted States,  amongst  which  was  an  affidavit  that  the  ship  was  the 
bona  fide  property  of  Robertson. 

Decree. — ^The  cause  was  heard  before  Yice-Cbancellor  Wi- 
gram,  and  by  the  decree  then  made,  after  reciting  that  the  <<  de- 
fendant Taylor  had  by  his  answer  submitted  to  abide  by 
[*809j  *the  agreement  in  his  answer  mentioned,  viz.  that,  what- 
ever profits  should  arise  or  accrue  from  freight  to  be 
earned  by  the  ship  after  paying  the  expenses  upon  the  footing 
of  the  agreement  in  the  answer  mentioned,  should  be  for  the  joint 
and  equal  benefit  of  the  plaintiff  and  the  said  defendant"(a)  the 
following  inquiries  were  directed  : — 

1st.  What  monies  bad  been  paid  to  or  received  by  the  defen- 
dant Taylor,  in  respect  of  the  fi:eight  earned  by  the  ship,  or  other- 
wise on  her  account;  and  what  other  monies  the  defendant 
Robertson,  or  the  firm  of  Robertson  &  Co.,  had  become  and  were 
then  liable  to  pay  to  the  defendant  Taylor  in  respect  of  the 
freights  earned  by  the  ship  or  otherwise,  distinguishing  what  on 
account  of  freights,  and  what  on  other  and  what  accounts? 

2d.  What  sums  had  been  paid  or  laid  out  in  respect  of  the 
purchase-money  and  repairs,  or  of  advances  or  disbursements  on 
account  of,  the  ship,  and  by  which  party  ? 

3d.  Whether  any  and  what  goods  had  been  shipped  on  account 
of  the  defendant  Taylor  on  board  the  ship,  in  any  and  which  of 
her  vojrages,  and  what  was  the  amount  payable  in  respect  of  the 
fieight  of  such  goods,  without  prejudice  to  any  question  in  the 
cause? 

4th.  What  sums  had  been  received  by,  or  by  the  order  or  for 
the  use  of,  the  plaintiff  in  respect  of  the  ship? 


ia)  Thb  recit«I»  which  it  will  be  olMeired  is  lev  eztena^e  th«n  the  rahminiQii  in 
the  answer  (p.  807,)  is,  however,  extracted  verhatim  from  the  brief  copy  of  the  decne. 
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6th.  Whether  the  ship  was  sold  und^  the  hottouuy  bond 
in  the  pleadings  mentioned,  and  for  what  amount,  the 
^defendant,  by  his  counsel,  consenting  to  giye  credit  be-    [*810] 
fore  the  Master  for  such  amount,  subject  to  all  just  al- 
lowances, and  wUhout  prejudice  tonny  question  in  the  cause  ? 

Report. — ^The  Master^  by  his  general  report,  answered  all  the 
above  inquiries,  except  the  latter  part  of  the  1st  (which  was 
waived)  and  the  6th,  in  answer  to  which  he  merely  set  forth  a 
letter  of  Messrs.  Wood  &  Co.  to  the  defendant  Taylor,  dated  the 
30th  September  1840,  stating  that  the  ship,  having  been  attached 
at  New  York  by  certain  persons  claiming  to  be  creditors  of  Rob- 
ertson and  Taylor,  had  been  put  up  to  sale  by  auction  on  the 
23d  September,  and  that  certain  parties  had  been  declared  the 
purchasers,  but  that  they  had  since  refused  to  complete  the 
purchase;  and  that  such  purchase  having  in  consequence 
been  cancelled,  Messrs.  Wood  &  Co.  had  purchased  the  ship 
themselves,  subject  to  the  approval  of  the  parties  interested, 
for  a  sum  of  18,000  dollars,  and  that  the  ship  had  in  the  mean 
time  been  registered  in  the  name  of  one  of  the  partners  in  that 
house. 

Further  report. — ^An  exception  to  the  report  on  that  point  hav- 
ing been  allowed,  the  Master  made  a  further  report  in  which, 
after  finding,  by  ccmsent  of  the  parties,  that  the  ship  had  been  of- 
fered for  sale  by  auction  under  the  circumstances  mentioned  in 
Messrs.  Wood  &  Co.'s  letter,  but  that  the  sale  so  effected  had  been 
cancelled,  the  Master  c(Hicluded  with  a  finding,  according  to  a 
charge  brought  in  by  the  plaintiff,  that  the  ship  had  not  been 
sold  under  the  bottomry  bond ;  and  that  report  was  confirmed. 

Further  directions. — On  the  hearing  oi  the  cause  for  further 
directions  before  Vice-chancellor  Wigram,  it  was  ordered  that  the 
accounts  directed  by  the  former  decree  should  be  carried 
on,  and  that  it  should  be  referred  back  to  the  'Master,  [*811J 
without  prejudice  to  any  question  in  the  cause,  to  inquire 
whether,  since  the  attempted  sale  of  the  23d  September  1840  was 
cancelled,  the  ship  had  been  sold,  and  to  whom,  and  for  what 
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iUflOy  a«d  whaibef  the  defentlant  Taylor  had  reeeiTed,  or  itas 
entitled  to  receire,  any  and  what  «im  for  the  pnrchase-moDey  of 
the  ship ;  and  fufther  directions  and  costs  were  reserved. 

At  this  stagfe  of  the  suit  the  whole  case  was  brought  befoie 
the  Lord  Chaacellor  upon  an  appeal  by  the  d^endant,  and  a 
cross  appeal  by  the  plaintiff,  both  from  the  original  decree  and 
from  the  order  on  further.directions }  the  defendant  contending, 
tfiat  the  bill  ought  to  have  been  dismissed  at  the  or^nal  hear- 
ing, and  the  plauitiff,  that  he  was  entitled  to  a  more  extensive 
relief  on  both  occasions  than  was  given  to  him,  particularly  as 
regarded  the  reUef  prayed  by  the  supplemental  bill  against  Tay- 
\oT  personally,  in  consequence  of  his  having  sent  the  ship  on  her 
last  voyage. 

At  the  hearing  of  the  appeal, 

Mr.  BeChdl  and  Mr.  FbUei  ap^ieared  for  the  plaintiff. 

Mr.  Wood  and  Mr.  H.  Clarke  for  the  defendant  Taylon 

The  counsel  for  the  defi^dant  contended  that  as  the  plaintiff 
had  not  adopted  the  submission  in  the  answer,  the  defendant 
was  not  boond  by  it,  Williams  v.  Shaw  ;{a)  and  they  proceeded 
to  argue  that  the  plaintiff's  case,  involving,  as  it  did,  the  confes- 
sion  of  a  falsehood  add  a  deliberate  violation  of  the  navigation 

laws,  both  of  the  United  States  and  of  this  country,  was 
[*813]    one  upon  which  *he  could  found  no  title  to  relief  in  a 

court  of  justice.  Brackenbury  v.  Brackenbury  ,ib)  Pid- 
ding  V.  How  /(c)  Lawrettce  v.  Smiik  ,id)  Harmer  v.  Westma- 
coit  Xe)  Stephens  v.  Robinson  ;{g)  Curtis  v.  Perry, {h)  That 
when  the  plaintiff  claimed  an  interest  in  the  ship,  he  was  met 
by  the  fact  of  his  having  been  a  party  to  its  registration  in  the 
United  States  as  the  sole  and  exclusive  property  of  a  citizen  of 
that  country,  De  Motion  v.  De  MeUo  ;{%)  and  when  he  claimed 
an  interest  in  the  profits  or  earnings  of  the  ship,  he  was  in  this 
dilemma, — either  that  the  ship  was  duly  registered  as  an  Amer- 

(a)  3  RiM.  178  n.        (6)  9  J.  &  W.  391.      (<r)  8  Siin.  477.       (cQ  Jae.471. 
(«>  6  Sim.  S84.  (g^)  S  Cr.  ^  J.  900.    (A)  6  ¥«■.  789.      (0i9Eail,9M. 
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lean  ship,  and  consequently  the  exclusive  property  of  Robert^n, 
which  wonld,  of  course,  negative  all  title  of  the  plaintiff  to  her 
earnings :  or  that  she  was  not  duly  registered  as  an  American 
ship,  in  which  ca^,  as  she  would  be  entitled  neither  to  the  priv- 
fleges  of  an  American  nor  to  those  of  a  Britii^  ship,  the  traffic 
in  which  she  had  been  engaged  would  be  a  violation  of  the 
navigation  laws  of  both  countries,  and  illegal :  and,  cause* 
"quently,  the  plaintiff  could  not,  m  a  court  of  justice,  assert  any 
title  to  the  profits  of  it 


Jan.  1849. — ^The  Lord  Chancellor. — The  difficulties  which 
have  arisen  in  this  case  proceed  entirely  from  the  views  which 
have  been  taken  of  the  effect  of  the  law  respecting  ships  in 
this  country  and  in  the  United,  States :  for,  independently 
of  such  laws,  the  case  of  the  plaintiff  would  have  been  very- 
simple  and  clear.  It  may  be  as  well  to  consider  what 
would  have  been  such  case,  if  the  property  in  'question  [*B13J 
had  been  any  description  of  property  not  affected  by 
those  laws. 

The  ease  partly  admitted,  and  in  other  parts  proved,  would 
have  shown  a  purchase  of  property  on  the  joint  account  of  the 
plaintiff  and  of  the  defendant  Taylor,  expenditure  on  such  prop- 
erty to  make  it  available,  employment  of  it  on  the  joint  account 
and  profit  realized,  and,  ultimately,  an  exclusion  of  the  plaintiff 
by  the  defendant  Taylor  from  any  participation  in  such  joint 
property,  and  an  appropriation  of  it  to  purposes  foreign  to-thc 
purposes  of  the  contract  between  the  parties.  The  decree  in 
such  a  case  would  have  been  quite  of  course,  including  accounts 
of  the  purchase,  expenditure,  and  profit  of  employment,  and 
inquiries  as  to  the  disposal  of  the  property,  for  the  purpose  of 
restoring  the  plaintiff  to  his  rights  and  interest  in  it,  if  practica- 
ble, or,  of,  in  some  manner,  providing  compensation  to  him  for 
the  loss  arising  from  such  improper  appropriation  of  ^it. 

It  is,  however,  contended,  on  behalf  of  the  defendant,  that 
this  justice  cannot  be  done,  and  that  he  is  entitled  to  retain  what 
he  has  so  improperly  obtained  of  the  property  of  the  plaintiff, 
or,  at  least,  that  this  court  cannot  compel  him  to  account  for  it ; 
because,  1st     The  ship  registry  Acts  of  thi*  country  render 
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gome  part  of  the  transacticm  illegal ;  2d.  That  the  ship  regis- 
istry  Acts  of  the  United  States  render  the  whole  of  it  illegal  in 
this  country;  and  3d.  Because  the  ship  never  was  the  joint 
property  of  the  plaintiff  and  of  the  defendant  Taylor,  but  be- 
longed to  an  American  citizen,  named  Robertson,  in  whose  name 
it  was  registered  at  New  York. 

The  history  of  the  transanction,  as  applicable  to  these  points, 
is  simply  this: — ^An  American  built  ship,  having  been 
[*814]  stranded  at  the  entrance  of  the  port  of  Liverpool,  *and 
in  that  state,  put  up  to  sale,  was  purchased,  by  the 
plaintiff  and  the  defendant  Taylor  upon  a  joint  speculation. 
Great  expenses  were  incurred  in  repairing  her,  supplied  in 
money  and  labor,  partly  by  the  plaintiff  and  partly  by  Taylor ; 
but  the  latter  appears  to  have  advanced  by  far  the  greater  part 
of  the  money.  The  ship,  being  a  foreign  built  ship,  could  not 
obtain  a  British  registry.  It  was,  therefore,  agreed^  that  she 
should  be  sent  to  America,  and  there  registered  in  the  name  of 
Robertson,  a  correspondent  of  the  parties ;  but  this,  as  appears 
from  the  correspondence,  was  only  an  expedient  to  avoid  the 
difficulty  arising  from  the  registry  Acts,  it  being  clear  that  Sharp 
and  Taylor  intended  to  consider  and  to  deal  with  the  ship  as 
their  own,  and  to  use  the  name  of  Robertson  as  a  trustee  for 
them ;  and  Robertson,  at  first,  consented  to  lend  his  name  for 
that  purpose,  although  he  must  be  supposed  to  have  been  awaxe 
of  the  difficulties  arising  from  the  ship  registry  laws  of  the  Uni- 
ted States,  which  such  a  scheme  was  exposed  to.  Subsequently 
indeed,  and  at  the  suggestion  of  Taylor,  he  insisted  upon  these 
difficulties  as  a  reason  for  considering  himself  as  the  actual 
owner,  as  he  necessarily  was  the  registered  owner,  of  the  ship ; 
but  this  appears  to  have  been  a  scheme  arranged  between  Taylor 
and  Robertson^  for  the  purpose  of  excluding  Sharp. 

It  does  not  however  appear  to  me  that  this  part  of  the  case  can 
be  material  in  considering  the  question  between  Sharp  and  Tay- 
lor ;  for,  Robertson  not  being  here,  all  that  the  plaintiff  can  ob- 
tain is  payment  of  what  Taylor  has  received  on  account  <^ 
the  jmnt  adventure;  and  for  this  purpose  it  is  not  material 
whether  what  was  so  received  arose  from  freight  or  other  profits 
due  to  Taylor  and  the  plaintiff  as  owner  of  the  ship,  or  fipom 
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payments  made  or  allowed  by  Robertson  on  account  of 
*the  ship.  In  either  case  such  receipts  would  be  profits  [*815] 
arising  from  the  joint  adventure  as  between  Sharp  and 
Taylor,  and,  as  such,  matters  of  account  between  them.  Be- 
sides which  the  answer  of  Taylor,  as  the  decree  recites,  sub- 
mitted to  abide  by  the  agreement  mentioned,  that  whatever 
profit  should  arise  or  accrue  from  freight  to  be  earned  by  the 
ship  after  paying  the  expenses  upon  the  footing  of  the  agree- 
ment in  the  answer  mentioned,  should  be  for  the  joint  benefit  of 
the  plaintiff  and  himself  Again,  if  Robertson  were  to  be  con- 
sidered as  the  owner,  the  bottomry  bond  for  the  large  expendi- 
ture in  repairs  at  Liverpool  would,  as  against  such  ownership, 
be  available ;  and,  whatever  objections  there  may  be  to  treating 
Sharp  and  Taylor  as  owners  of  the  ship,  there  can  be  none  to 
their  title  as  joint  owners  of  the  bottomry  bond,  and,  as  such,  to 
the  proceeds  of  the  ship ;  for  the  substitution  of  a  new  bottomry 
bond  to  himself  in  lieu  of  the  bond  to  himself  and  Sharp  was  . 
totally  inoperative  as  between  them.  Whatever,  therefore,  Tay- 
lor has  received  for  or  on  account  of  the  freight  or  ship,  appears 
to  me  to  be  clearly  matter  of  account  between  him  and  the 
plaintiff;  and  that  is  all  the  original  decree  directs. 

But  Taylor,  by  his  appeal,  insists  that  the  bill  ought  to  have 
been  dismissed  ;  that  is,  that,  after  admission  by  him  or  proof  of 
the  joint  purchase,  the  joint  employment  and  the  receipt  by  him 
of  the  fruits  of  such  employment,  and  the  exclusion  by  him  of 
his  co-partner,  and  appropriation  to  himself,  or  disposal  in  some 
way,  without  the  authority  of  his  co-partner,  of  the  joint  proper- 
ty, this  court  is  to  hold  that  it  has  no  jurisdiction  to  cause  justice 
to  be  done  to  the  plaintiff.  If  this  be  so,  it  must  be  the  result  of 
some  very  stringent  law ;  which  leads  to  the  consideration  of  the 
legal  objection  raised  under  the  ship  registry  acts,  and  the  alleged 
law  upon  that  subject  in  the  United  States.  And,  taking 
the  latter  question  •first,  the  law  of  the  United  States  is  [•816] 
a  matter  of  fact  to  be  pleaded  and  proved  as  any  other 
fact  upon  which  a  defence  is  rested :  but  of  this  I  have  not  had 
any  proof  Assuming,  however,  the  law  to  be  as  stated,  the  ob- 
jection must  be,  that  by  such  law  Robertson  alone  can  be  recog- 
nized as  having  any  interest  in  the  ship  in  whose  name,  upon 
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his  affidavit  of  that  fact,  she  was  registered  at  Charieston.  Bat 
this  decree  does  not  seek  to  enforce  any  title  of  the  plaintiff 
against  the  title  of  Robertson.  Sui^x)8e  Robertson  I0  have  been 
acie  owner,  and  that  he  remitted  sums  of  money  to  Taylor  on  an 
account,  in  which,  as  between  themselyes,  Sharp  and  Taylor 
were  jointly  interested,  is  this  court  precluded  from  entertaining 
any  question  between  these  two  in  respect  of  such  remittances, 
because  Robertson  might  in  America  have  refused  to  make  any 
such  payments  ?  Will  the  courts  of  this  country  refuse  to  ad- 
minister justice  between  joint  importers  of  any  article  of  com- 
merce upon  proof  that,  in  the  production  or  exportation  c(  sudi 
article,  some  fiscal  law  of  the  country  of  produce  has  been  viola- 
ted ?  During  the  French  war  the  greater  part  of  the  foreign 
trade  of  this  country  was  carried  on  in  despite  of  the  fiscal  regu- 
lations of  other  countries,  some  of  which  were  not  at  war  with 
this  country ;  and  there  are  still  instances  existing  of  the  same 
kind ;  but  the  parties  to  sudi  transacrions  have  not,  upon  that 
ground,  been  denied  the  ordinary  administration  of  justice  in 
matters  growing  out  of  such  transactions.  The  cases  do  not 
support  any  such  proposition.  (See  PeUecat  v.  Angdl^[a)  and 
the  cases  there  cited.)  Besides,  in  the  present  case,  there  is  not 
any  regular  evidence  of  the  law  of  the  United  States  upon  this 
subject    The  Yice.Chancellor  Wigram  does  not  appear  to  have 

given  any  weight  to  this  objection  as  applied  to  the  claim 
[*817]    to  freight,  though  *I  collect  that  he  did  so  as  applied  to  the 

claim  to  the  vessel  itself.    I  will  presently  consider  what 
ground  there  is  for  this  distinction. 

The  next  objection  is  that  the  plaintiff's  claim  is  in  violation 
of  the  English  Ship  Registry  Acts.  This  must  ajqdy  to  the 
freight  only,  for  as  the  ship  never  was  registered  as  an  EingUsh 
ship,  the  defendant,  to  support  the  objection  at  all,  except  as  to 
the  freight,  must  establish,  that  an  English  subject  cannot  by 
the  law  of  England  have  any  interest  in  a  foreign  ship ;  l>ut  as 
to  freight  the  objection  depends  upon  the  Englidi  Navigation 
laws,  which  prohibit  the  importation  into  this  country,  for  the 
purposes  of  consumption,  of  any  produce  of  foreign  countries,  ex- 

(a)  3Cr.  Mee.  ^  Rom.  311. 
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cepi  in  8hip9  of  Ihe  country  of  produce^  or  in  English  ships ;  tho 
objection  being  that  the  cargoes  for  which  the  freight  was  paid, 
having  been  imported  in  the  ship  in  question,  which,  though  re- 
gisteied  in  America,  the  plaintiff  and  the  defendant  Taylor  claim- 
ed an  interest  in,  such  importation  was  contrary  to  the  provisions 
of  the  law,  and  that  no  title  can  therefore  be  founded  upon  it 
This  assumes  that  the  plaintiff  and  Taylor  had  some  interest  in 
the  ship ;  and  the  plaintiff  cannot,  I  think,  in  this  suit,  repudiate 
such  claim.  But  the  answer  to  the  oljection  appears  to  me  to 
be  this, — that  the  plaintiff  does  not  ask  to  enforce  any  agreement 
adverse  to  the  provision  of  the  act  of  parliament  He  is  not  seek- 
ing  compensation  and  payment  for  an  illegal  voyage :  that  mat- 
ter was  disposed  of  when  Taylor  received  the  money ;  and  the 
plaintiff  is  now  only  seeking  payment  of  his  share  of  the  leal- 
ized  profit  The  violation  of  law  suggesed  was  not  any  fraud 
upon  the  revenue,  or  omission  to  pay  what  might  be  due ;  but, 
at  most,  an  invasion  of  a  parliamentary  provision,  supposed  to 
be  beneficial  to  the  ship  owners  of  this  country  ;  an  evil, 
if  any,  which  must  remain  the  same,  whether  *the  freight  [*818] 
be  divided  between  Sharp  and  Taylor,  according  to  their 
shares,  or  remain  altogether  in  the  hands  of  Taylor.  As  between 
these  two,  can  this  supposed  evasion  of  the  law  be  set  up  as  a 
defence  by  one  against  the  otherwise  clear  title  of  the  other?  In 
this  particular  suit,  can  the  one  tenant  in  common  dispute  the 
title  common  to  both  ?  Can  one  of  two  partners  possess  himself 
of  the  property  of  the  firm,  and  be  permitted  to  retain  it,  if  he 
can  show  that,  in  realizing  it,  some  provision  in  some  act  of  par- 
liament has  been  violated  or  neglected  7  Can  one  of  two  part- 
ners, in  any  import  trade,  defeat  the  other,  by  showmg  that  there 
was  some  irregularity  in  passing  the  goods  through  the  custom 
house  ?  The  answer  to  this,  as  to  the  former  case,  will  be,  that 
the  transaction  alleged  to  be  illegal  is  completed  and  closed,  and 
will  not  be  in  any  manner  affected  by  what  the  court  is  asked 
to  do,  as  between  the  parties.  Do  the  authorities  negative  this 
view  of  the  case  ?  The  difference  between  enforcing  illegal  con- 
tracts and  asserting  title  to  money  which  has  arisen  from  them, 
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is  distinctly  taken  in  Tenant  v.  EUiotj{a)  and  Parmer  ▼.  Rua^ 
aeUj{h)  and  recognized  and  approved  by  Sir  William  Grant  in 
Thomswi  T.  Thom8on,{c)  But  the  alleged  illegality  in  this  case 
was  not  in  the  freight  being  paid  to  English  subjects  claiming  as 
owners  of  the  ship,  as  in  Campbell  v.  Innes.{d)  The  importa- 
tion of  the  goods  in  a  ship  American  built,  and  not  professing  to 
have  any  English  registry,  would  not  be  illegal,  and  the  Amer- 
ican owner  might  assign  the  freight  to  any  one :  assuming  this 
to  be  so,  I  am  of  opinion  that,  under  the  authorities  referred  to, 
Taylor,  who  received  the  freight  on  account  of  himself  and 

Sharp,  caimot  set  up  this  defence  to  Sharp^s  claim.    Upon 
[*819]    these  grounds,  therefore,  independently  of  the  submission 

in  the  answer,  this  part  of  the  decree  is,  I  think,  right 
With  respect  to  the  claim  to  the  ship  itself  or  the  proceeds 
from  the  sale  of  it,  notwithstanding  the  two  reports  upon  it, 
there  is  not,  in  my  opinion,  sufficient  information  to  enable  the 
court  to  pronounce  any  judgment  It  was  upon  this  part  of  the 
case,  as  I  am  informed,  that  the  Yice-Chancellor  felt  the  diffi- 
culty arising  ftom  the  navigation  laws  of  the  United  States.  I 
do  not  think  it  probable  that  this  question  ever  will  arise,  al- 
though there  will  not  be  much  difficulty  in  disposing  of  it  if  it 
should.  From  what  does  appear  there  can  be  but  little  doubt 
of  the  defendant  Taylor  having  derived  large  pecuniary  benefit 
from  the  disposition  of  the  ship,  which  he  has  either  received 
himself  or  had  the  benefit  of  in  account  with  Messrs.  Wood  & 
Co.  of  New  York,  or  with  Mr.  Robertson  of  Charleston,  and 
possibly  that  he  still  holds  the  ship.  All  these  facts  must  be  as- 
certained before  the  court  can  adjudicate  between  the  plaintiff 
and  the  defendant  Taylor ;  and  I  shall  be  disposed  to  adopt  any 
inquiries  which  the  plaintiff  may  suggest  for  those  purposes : 
for,  seeing  that,  as  between  plaintiff  and  the  defendant  Taylor, 
they  had  a  joint  interest  in  the  ship,  and  that  Taylor  ousted  the 
plaintiff  of  all  interference  with  it,  and  took  upon  himself  the 
whole  direction  and  disposal  of  it,  this  court  will,  I  think,  do  its 

(a)  1  Bos.  &  PnU.  3.  (6)  1  Bot.  at  PnlL  396.  (c)  7  Vm.  473. 

(4)  4  B.  ^L  AM.  436. 


GASBS  W  CHANGBRT.  ttt 


1849.— Shup  T.  Tkjlor. 


Utmost  to  restore  the  plaintiff  to  tbat  position  of  which  he  hat 
been  so  improperly  deprived. 

.  The  plaintiff  and  the  defendant  appeal  against  the  original 
decree ;  but  that  decree  must,  I  think,  be  aflbmed.  The  defend- 
ant's appeal  contends  that  the  bill  ought  to  have  been  dismissed, 
for  which,  for  the  reasons  I  have  before  given,  I  think  there  is 
no  ground.  And  the  plaintiff  appeals,  because  he  con- 
tends that  he  *was  entitled  to  more  direct  and  immediate  [*820] 
relief;  but,  in  my  opinion,  the  decree  either  gives  or  lays 
the  foundation  tor  the  pUuntiff  acquiring  all  the  relief  he  can  be 
entided  to ;  and  after  the  court  has  required  information,  and 
such  information  has  been  obtained,  I  cannot  readily  listen  to 
a  complaint  that  the  court  might  have  proceeded  without  such 
information,  there  being  nothing  in  the  inquiry  indiich  can  im- 
properly prejudice  the  real  rights  of  any  of  the  parties. 

By  the  first  report  the  Master  answered  the  inquiries  he  was 
directed  to  make  as  to  the  accounts.  But  the  inquiry  as  to  the 
disposal  of  the  ship  itself,  did  not  produce  any  information  ena- 
bling the  court  to  deal  with  that  part  of  the  subject,  and  conse- 
quently, by  the  order  on  further  directions,  further  inquiries  were 
directed.  But  I  fear,  that,  unless  some  addition  be  made  to  such 
inquiries,  another  improductive  report  may  be  expected :  and  it 
is  certainly  desirable  that  the  information  to  be  derived  may  ex- 
haust the  sutject,  and  enable  the  court  to  dispose  finally  of  the 
matters  in  contest  between  the  parties. 

I  propose,  therefore,  after  the  inquiries  directed  as  to  the  saie(a) 
to  introduce  these  words, — <<  or  otherwise  in  respect  of  the  said 
ship:  and,  if  no  bona  fide  sale  of  the  said  ship  shall  be  found  to 
have  taken  place,  then  to  inquire  and  state  in  whose  possession 
and  under  whose  direction  and  control  the  said  ship  has  been 
since  the  23d  of  September  1820,  and  now  is ;  and  in  what 
manner  she  has  since  that  time  been  used  or  emplojred,  and 
what  has  become  thereof :  and  let  the  Master  also  inquire  and 
state  what  was  the  value  of  the  said  ship  to  be  sold  on 
the  19th  of  May  1840,  the  day  on  which  *she  left  the  [*821] 
port  of  Liverpool''    That  was  the  time  at  which  Tay- 

(«)  See  p^  SIL 
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CMflnm  OBiNOMT. 


lSi<k  I  fllmpfi  Ttylift 


Iw  flfff*rft*^  llie  ntthuihnfti  poiiesricni  and  eontRd  of  lli6  sMp  hi 
which  Sharp  was  jointly  interested  wilh  him ;  rad,  if  satisfao* 
larjr  infermatien  eannot  he  obtained  as  to  the  disposal  of  the 
ship^  it  win  be  to  be  constdered  whether  jbstice  may  not  be  done 
l»  Ae  plaintiff  by  the  result  of  the  last  inqniry. 

If  the  plaintiff  chooses  to  go  on  with  this  decretal  order  as  it 
stands,  he  can  do  so ;  but  if  he  thinks  the  additional  inquiries  I 
have  suggested  may  be  adrBntageous,  I  tliink  he  ought  to  have 
an  opportunity  of  considering  them,  jit  present,  by  the  decree 
ef  the  Vice-Chaneellor,  the  inquiry  is  mesely  as  tothesale.  We 
ItBow  se  little  about  what  did  take  place,  or  if  any  sale  did  take 
plaoe^  ivlietfier  it  was  a  hcfnafide  sale  er  not,  thatit  seems  likely 
enoogh  that  that  inquiry  may  produce  nothing  beneficial  to  the 
parties;  wiierBaa  what  I  have  suggested  will  exhaust  Ae  suls 
ject,  and  furnish  the  court  with  comi^ete  informatioD  as  to  tfie 
in  wkioh  the  ship  has  hem  dealt  with. 


tat 


INDEX 


««  tam 


PRINCIPAL     MATTB&« 


COHTAIirSD  lH  THIS  VOLUMX. 


ABSCONDING. 
9m  diinnALOw«B%& 


ACXJOUNT- 

Thtb  aqoitable  jiiMietiBni  ift  mtlton  of 
leoavnt  ii  oooearrant  with  thai  oT  eonrtf 
•f  law,  and  no  proeiae  rale  can  be  laid 
40W1I  aa  to  the  eaaea  in  whieh  H  wiH  bo 
«Befobed,  thia  oooH  noerving  to  ilMlf  a 
laivo  daerotkm  on  the  aahjeet,  in  tiie  ex- 
«rel»  of  wfaieh  it  will  pay  dn»  ngard  to 
<he  natnra  of  the  eaae  and  the  ooimet  of 
Hm  pailieo,  and  will  not  nrtnin  an  action 
nlready  oommonood,  manly  on  thomnnd 
that,  Mn  the  nvmber  and'  oomploaty  of 
tfie  itema  in  the  aeeonnt,  •  jodgo  at  niti 
frtaa  woold  wge  the  partieB  to  refer  K. 

An  mjnnotSoirth  meh  a  eaae  nibaed  on 
tfiegiDniid  of  delay  ;  the  bill  not  hKnmg 
been  filed  nntil  aix  montha  afterthe  action 
waa  eommenoed,  and  the  faqnnetlon  not 
moved  for  nntil  another  ail  montha  after 
uiwor,  and  when  the  eanae  waa  loady  fer 
triaL    Nvrtk  gaatont  RtUmmwr.  Mmtim, 
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800  Patmsnt  nno  ComtT. 


ACQUIESCENCE. 
8to  E^mTAitB  Wian. 


ACTION. 

hithnoiMMnhrimj 
the  flaintiff  waa  entitled,  nndar  aa 
ment  for  a  bnildhig  leaaoi  to  «  Mvanant 
for  the  nae  of  a  oertain  roadi  which  ho 
elaimed,  fint,  by  contract  aa  unpUed  by 
the  delineatioD  of  a  phm  in  the  margin  of 
the  meement,  and,  aeoondly,  on  the 
gmmdof  aoqnleaoenee,thoconitdi«»ctad 
an  notaan  to  tiy  the  alogod  legal  nffA 
Bntt  naendng  the  ^waimi  of  ao^niea- 
cenoe  aa  a  pnvely  oqnItiMo  one,  and  Bwt^ 
rial onhrmoaao the  legal  iMiftahonld  bo 
deteimined  agninat  the  pkinSft 

The  oovtwiU  dinoi  the  dsfendanft  m 
otpnty  to  bo  niaintiff  Ml  anch  aBtion«  if  by 
that  meaw  tba  right  aan  be  niHO  oonva- 


FtLkon^% 


ADBflNISTRATION  AD  UTEH. 

The  grant  of  lettnn  of  adrafawtration 
ad  UUm  makea  the  grantee  complete  rep- 
raaentotiTe  of  the  eatato,  to  the  extent  of 
the  anthority  which  the  letten  purport  to 
confer ;  and  a  decree  obtained  againat  ouch 
grantee  \t  therefore  binding  upon  auV  oino 
who  may  afterwaidi  take  o«l  gen^n^  ad- 
mlniitrtti^i  tothA  citato.  DAr.  63Un. 


fliDnc 


ADMINISTRATICKN  SUIT. 

8m  Bvijmiiob* 


8VArV0V 


ADiassioif& 

flee  laim. 


AMENDMENT 

L  OfBm. 

An  eppfieetioni  for  leave  to  ttnend' on* 
4nr  the  Orden  of  Biay,  1845  are  to  be 
made  ia  the  firvt  iaetanoe  to  the  Maeter. 
Comtk  T.  /lMiMy»  168 

flee  nnavonoif  ov  Dooownnmtf  If  o» 


n.  Cf  TUU  of  AsMwer. 

LeaTo  giren  to  amend  the  title  of  aa 
aaiwer,  althoiuh  the  i^iplieatkHi  waa  op- 
pQMd  1^  the  pUuntiff  AUorntyChtural 
T.  Corfirrmiion  of  Wwcewter,  3 


hf  the  inimwiidupt  of  Ibe  tiwleey  and  tttf 
anniiity  femained  vnpaid  for  the  net  of  tho 
taree  ^  the  other  two:  bat  after  their 
deaths  a  eimi  of  money,  fonniiig  pait  of 
the  neidiie,  hat  of  leti  amoant  than  the 
origfaial  fiind,  beoonia;  availiMe.  HeU 
(reTenrii^  the  origiaal  decimi)  that,  aa 
the  last  itarTiTor  had  had  no  opportonity 
of  receiving  the  capital  daring  hnr  life*  the 
annnity  waa  to  be  conadered  a»  ooailinn-' 
ing  for  her  benefit,  after  her  ntor*!  deatfi 
until  her  own*  and^  therefece,  that  die  waa 
entitled  to  an  apportionment,  in  raepect  of 
the  aiiean  of  each  annnity  during  mat  in- 
terval, aa  well  aa  m  reipect  of  the  prind« 
pal  fond.    /iNiM  V.  J&eJUU,  346 

See  lMJS,a 


ni.  At  ike  Hemringr' 

An  order  made  at  the  faearingof  aeaoM 
in  the  ooart  below,  bv  v^ch  lae  plaintiff 
waa  allowed  to  amend  his  bill  for  tiie  pnr- 
pose  of  making  a  better  case,  bat  net  to 
alter  the  prayer  or  go  into  new  evidence, 
and  the  defendant  was  to  be  at  liberty  to 
pat  in  a  ftirther  answer,  and  examine  wtt- 
noBMS,  if  neceanry,  in  aapport  thereof, 
was,  upon  appeal,  dischaiged.  And  the 
practice  gonerally  ^of  allowing  amendments 
at  the  hearing,  except  for  the  porpose  of 
making  the  record  complete  as  to  partiea, 
or,  nnder  partiooiar  oiroomstaaces,  adq^ 
ting  the  prayer  to  the  case  made  and 
proved  was  reprobated  as  dangeroas,  and 
■nwarranted  by  the  established  rales  of 
proeedore  in  conrts  of  equity.  WatU 
▼•  Hyde,  486 

Bee  Familt  AxRAMoawBiVT. 


ANNUITY. 

Gift  of  aa  annnity  of  JC300  to  the  testae- 
tor's  three  daughten,  and  the  snrvivoiB 
and  survivor,  wiUi  a  gift  over  to  the  laat 
■orvivor,  of  the  sum  set  apart  to  answer 
the  annnity.  After  the  death  of  one  of 
tiM  daogjbtem  the  ftmd  eel  apart  was  lost 


ANSWER. 


flee  EviDBfOB. 
PaaBDoneii  ov 


APOTHECARY. 


9. 


The  right  of  an  apothecary  to  diaige 
for  atten&ncea,  is  not  matter  of  law,  but 
of  contract,  either  expreoi  or  to  be  inqilied 
fiom  the  usage  of  the  place.  Swuik  v* 
ChamUn,  S21 


APPEAL. 

1.  The  rule  which  prohibits  an  appeal 
for  costs  alone  is  confined  to  thoae  cases  in 
which  the  correctness  of  the  decision  aa  to 
oosis  cannot  be  judged  of  without  re-hear- 
ing the  cause  upon  the  merits,  and  there- 
fore does  not  afqply  to  a  case  in  which  the 
error  of  such  decision  is  a^iarent  on  the 
fece  of  the  decree  or  aider  appealed  from. 
CkafpeU  v.  Pariiay,  3S7 

9.  The  Lord  Chancellor  wiQ  not  hear  a 
motion  by  way  of  ^ipeal  from  aa  ex  parte 
order  pronoanced  by  another  branch  of  the 
court*    Sturgeon  v.  Hooker,  289 

3.  Neither  party  to  an  Imdo  directed  bv 
the  court  is  precluded,  by  going  to  trial, 
from  afterwards  appealing  aninst  the  order 
by  which  it  was  dueoted.  Butlin  v.  Mas- 
tere,  390 

4.  Where  an  d^ieotion  for,  want  of  par* 
ties  is  allowed  at  the  hearing  of  the  cansesr 
the  plaintiff  does  not,  by  taking  the  ureal 
order  that  the  cause  should  stand  over  with 
leave  to  amend,  piuchide  himaalf  fron  m^ 


moKX. 


das 


petlfakg  from  tiM  dtoUoB  on  the  dfcjeetkm 
XltfVM  ▼.  OlUmUTt  545 

5.  The  Lofd  Chanoettor  doei  not.  1^ 
Tarying  an  order  or  decree  npon  appeali 
take  povearion  of  the  cawe  in  Hs  nlterior 
■tageo  but  aobaeqaent  proceedinn  go  on  in 
the  Count  below  aa  if  hb  Lanknip'a  order 
had  been  made  thete.  Sowdon  t.  Mar- 
riott. 

oee  \yoan> 


ARREA]t& 

flee  AjijfuiTi* 

{jOMfMMMUm. 
SlTARATB   EVTATI. 


ASaiGNEE 

See  COTSNAMT. 

EaUITABIil   MOBTOAOB. 

JuBiaDionoM ,  8. 


AUCTION. 

Where  property  ia  advertiaed  to  be  «dd 
**  without  reeerve/*  rach  adrertiMment  ia 
undeiatood  to  exclude  any  interference  by 
the  Tendor,  either  direct  or  indirect,  which 
cant  nnder  any  poiaible  circnmatancea, 
■fieot  the  right  of  the  higheat  bidder,  what- 


ever may  be  the  amoont  of  hia  bidding,  to 
bedeolaradtheporohaaer;  andanyevaaon 
of  that  engagement  on  the  part  of  the 
vendor,  beinc  a  violation  of  hia  contract 
with  the  M^c,  will  diaentitle  him  to  the 
~  of  a  Court  of  Equity  to  enlbroe  the 


ThercAire,  whete,  preriooaly  to  a  aale 
of  a  Ufe-intereatf  which  waa  advertiaed  to 
be  **  without  reaenre,"  the  vendor  entered 
into  a  private  agreement  with  another  per- 
aon,  that  the  latter  riiould  bid  a  certain 
Bum  at  the  auction,  and  be  the  pnrohaaer 
at  that  Bum,  unleai  a  higher  ram  were  bid, 
a  bill  by  the  vendor  for  epeeifio  perform- 
ance againat  a  third  party  who  had  been 
declared  the  pnrohaaer  at  the  auction, 
though  for  a  much  higher  price*  waa  dii- 
Robimom  rTWiM,  379 


AWARD. 

Tlie  Court  of  Cbanceiy  ia  one  of  the 
''Covtiorileoord'*  to  WUoh  theeUt.  9 


dt  10  W.  8,  0. 15,  givea  eommafy  joiWi^ 
tion  for  the  enforcement  of  awardik 

The  atatute  eaccludea  every  junadictioii 
to  interfere  with  the  execution  of  awarda 
made  under  it,  except  the  aummary  juria- 
diction  exproHly  given  by  it  And  a  bill 
will  not  lie  to  impeach  an  award  made 
under  the  atat  whether  tlie  aubmiarion 
under  which  it  waa  made  haa  or  baa  not 
been  made  a  rule  or  order  of  eonrt  before 
bill  filed.    Hemming  t.  Swiimerton,     79 

See  JumnDionoir,  7. 


BANKRUPT. 
See  JuBBDicrioiif  ^ 


BOND. 

See  CoNvnaioR. 
Railway. 

SuMiliUiJON  OF  SWUBITV* 


BOTTOMRY. 

SemhU.  A  bottomry  bond  given  by 
the  captain  of  a  ahip  at  a  foroign  port  ia 
not  neceiaarily  void,  becauae  there  waa 
time  during  the  ehip*!  atay  at  such  port 
for  the  captain  to  have  written  home  to 
hie  employeia  and  to  have  received  an  an- 
swer :  but,  at  all  eventa,  if  the  omitiion  of 
the  captain,  under  such  circnmatancee,  to 
communicate  with  hia  employeia  is  intended 
to  be  relied  on  as  invalidating  the  bcmd,  it 
ought  to  be  specifically  char^  in  the  UU, 
otherwise,  although  it  appear  in  evidence, 
it  will  not  be  regaraed.    Oltucott  t.  Lat 


lang 
310 


See  Fbavd,  9. 4 
Lien. 


BREACH  OF  TRUST. 

1.  Where  aeverad  defendants  are  invol- 
ved in  a  breach  of  trust,  the  Court,  in  de- 
creeing lelief  in  respect  of  it,  decreea  the 
costs  of  the  suit  aninst  them  all,  on  the 
principle  of  giving  Sie  plaintiff  the  greater 
security  for  the  payment,  and  without  re- 
gard to  the  relative  degrees  of  culpability 
in  the  defendants.    Lawrence  v.  Bowie, 

140 

9.  A.  B.  for  whom  land  had  been  pur- 
chased by  C.  with  a  view  to  ita  being  re- 
sold in  building  lots,  on  the  land  being  con- 
veyed to  them,  signed  a  paper  writing  par- 


tobeanMOMraiiilaiiifif  aaMiw- 
iiiantbslwMn  di«iii  nlatiy«  to  theuiul, 
by  which  it  waf  agrMd  "  that  they  dMrald 
•ach  advanca halithe porchaae monay  and 
ncaive  intereat  on  the  aanie  at  ^ye  per 
aent.,  and  that  they  were  to  have  each 
one-third  interoat  in  the  puichaae,  and  to 
zeoenre  one-third  of  the  nroota  aziaing  there- 
from fat  C,  in  lieu  of  nia  oomminon  for 
porchaaingi  aaUing*  aonreyingi  yaloingt  and 
laying  oat  the  land  in  lota,  or  any  other 
aervioea  that  might  be  reqoired  of  him ; 
hot  that  it  waa  dearlv  and  diatmctly  w&- 
derrtood  that  C.  ahoiud  have  no  power  or 
anthority  whataoeyer  over  the  land,  and 
that  he  ahoold  aai  be  antitled  to  receive 
any  oompensation  therefrom  nntil  the 
whole  waa  aold  and  paid  for."  The  land 
having  afterwarda  greatly  inereaaed  in 
value.  A*  and  B.  refiwed  to  recognise  C'a 
intereat  in  the  apeooktian,  and  offered  him 
a  money  oompenaation  liar  hia  aervioea. 
Whereiqion  C,  uriio  had  objected,  firom 
the  first,  to  the  danae  in  the  memorandnm 
which  exdnded  Um  from  all  control,  as  in- 
oonaiatent  with  the  original  terma  for  which 
he  had  verbally  atipnlated,  filed  his  bill  for 
an  immediate  aale  of  the  land.  And  the 
Court,  bein^  of  opinion  that  the  defoudanta, 
by  repndiatmg  the  truat  aa  to  C.*a  ahare, 
bad  devolved  upon  the  Court  the  diacretion 
which  they  had  by  the  memorandum  re- 
aerved  ezclunvely  to  themaelvea  aa  to  the 
time  of  aale,  declared  C.  entitled  to  one 
third,  and  refeiied  it  to  the  Maater  to  in- 
quire whether  it  would  be  for  the  benefit 
of  all  parties  that  the  land  should  be  sold. 
Dale  V.  HamiUoth  966 

3.  When  one  of  several  e99tui  fue 
tnut  institutes  a  auit  for  relief  in  respect 
of  a  breach  of  trust,  he  is  bound,  in  the 
eooduot  of  the  suit,  to  take  care  of  the  in- 
tereata  of  the  others  aa  well  aa  of  his  own. 

329 


Waiiamt  V.  PoweU, 


See  Mmebfusentatioii. 

PAaTIBB,9. 

Powna. 

WiLVUL  Neglkot  ahd  Default. 


BROKER'S  COMMISSION. 


andail  snob  tina  aa  lii^  sod  IIm  jaoaiiv  in 
the  canae  ahookl  agree,  and,  m  the  avast 
of  their  difieiing,  than  aa  the  Maater  ahoold 
direct 

Held,  that,  in  the  latter  aalea,  he  waa 
enUtled  to  the  woal  enmmisHion  aDowed 
to  broken  emplored  by  the  ooort :  but,  that* 
in  the  former,  no  waa  not  entitled  to  any 


V.  ChimeTf 


3SI 


A  broker,  having  taken  an  aasignment 
of  several  eaigoea  m  trust  to  sell  Uiem  on 
their  arrival,  and  out  of  the  proceeda  to  re- 
pay himself  the  amount  of  his  advances, 
todk  possession  of  some  of  the  carsoes,  and 
aoM  them  under  the  power  in  the  deed, 
while  the  rest  were  sold  under  an  order 
made  in  a  suit  instituted  by  him  to  enforce 
his  security,  by  which  it  was  dixaoted  that 
Uiay  aboidd  ba  Mid  by  hin  iA  foA  oftaaii 


BUILDER'S  GOUTEACT. 

See  JoBBDionoif,  S. 

CHARGE  AND  DISCHARGE. 

8aaDBonu»II 

PAivsifr  arvo  Comnr. 


CHARITY. 

1  It  ia  no  criterion  of  tin  invalidity  of  m 
charity  bequest  that  it  ia  not  capable  of 
bemg  administered  in  Afa  court ;  for  that 
ia  the  caaa  m  every  charity  gift  which  ia 
administered  bv  the  sign  manual :  but  it 
ia  a  criterion  where  the  queotion  ia  whether 
the  gift  be  diaritable  or  not 

A  bequeot  of  rasidne**to  the  Queen'a 
Chancellor  of  the  Exchequer  for  the  time 
being,  and  to  be  by  him  appnpnaled  to  the 
benrat  and  advantage  of  my  beloved 
country  Great  Britain,'*  held  to  be  m  goad 
charity  beqneet 

And,  «eai62e,  that  the  aeleetiao  of 
partiOTilar  offioer  of  the  gevamaasBi  aa 
trustee  oMrks  the  modeof  applintioaaufiH 
oiently  to  pracbide  the  eaaroiae  of  any  die* 
oration  on  that  anlqeot  NigkHngmU  ▼. 
Gouttairni,  594 


9.  Where  eihibitioiDB  an  provided 
of  the  aurplua  funds  of  a  grammar  achooly 
one  but  boya  who  are  objeota  of  the 
charity  ought  to  be  eligible  to  them.  Ob- 
aerrationa  on  the  iltlOnisyoGeaaraJ  ▼.  7Aa 
Em-l  of  Stamftri,  I  PhilL  437.  After- 
m^^Qtmral  v.  Csfysrafisit  of  ImiUm^ 
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CHARITY  TRUSTEED 


1.  Theoonrt  will  not  make  an  oader  for 
filting  up  vaoaneiea  m  charity  tiuateaa, 
under  the  Municipal  Corpoiataon  Aett  un« 
leas  it  be  aatisfied  that  the  existing  number 
is  practically  insuffioientf  and  that  inoon« 
venience  arises  from  not  having  more.  /« 
(Aa  MaiUr  of  W&retster  CAartttes.    984 


SiClMHity 


■flBoittliA  mdw  thii 


•ppomtment  with  tU  th«  rigfati  And  paiirei% 
w  rach  tmntea^  .whick  ibnnflriy  beloqged 
to  tho  eorporatMn  or  cofpont*  offican  for 
whom  they  •mroboatatod.  The  Attonujf 
€f€mtral  y.  The  Cwpurt^imn  0/  LudUw 
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CHARTER  PARTY. 


COLLEOR  STATUTES. 

A  prafinon  in  the  ittttatos  of  a  CoUogo 
tbfttf  UDOof  condidatoi  for  a  partioular 
FoUowahipi  thoM  riieoM  he  prefonvd  who 
ihooU  be  bom  neerait  to  a  partionler 
piece:  Held  to  beopeiatiTeonlyia  ceieof 
eqaelity  of  merit* 

Where  by  College  itotateo  one  of  the 
qnalifiratiome  of  a  Fellow^  wee,  that  he 
ihonld  be  "  in  eaoeidotio  cooititntiii"  be- 
fiMo  hie  admimoii^  and  the  genenl  prac- 
tiee  of  the  eoUeffo  wee  to  admit  fellowe 
elect  on  the  expuation  of  a  liz  moothi^ 
peobalien  Cram  the  Ihne  of  their  eleetion» 
but  the  etatnteo  prewribed  no  peitievlar 
limit  to  the  period  of  probation ;  an  objec- 
tien  te  an  eleetian«  that  the  wmd  ^  aaeer- 
dotimn"  meant  the  order  of  priesthood,  and 
that  the  party  eleeted  wea  not,  at  the  time 
of  hie  eleetioa,  old  enon^  to  be  ciqpable  of 
takiw  even  deaoon'e  ocdete  within  aiz 
montSf,  wae  ovemilod,  it  being  heldt  Ut 
Tbat  '<  eaoefdotrom"  meant  hold  ordem 
gmnrally,  and,  Sdly,  That  the  foOew  elect 
misht,  either  by  a  faenlty  ikon  the  Ajeh- 
Wihop,  or  by  an  oTtearion  of  the  period 
prbb^ion,  which  the  ooUege  were  wiUiag 
to  gmnt,  proeore  deaoon'a  oidan  within 
theneeeanry  period,  la  re  rimairntsf 
CM$g€.  Otif^rd,  581 


COLU7SION' 
See  JuiuDicmoiit 


CONDITION  IN  RESTRAINT  OF 
BfARRIAGE. 

A  ooreaaBt  to  pay  to  E,  C.  daring  her 
Mfe>  iabjeol  to  the  proeiao  theienwiler 
wlainiid,  an  amraity  of  401. ;  thepioTMO 
being,  that  in  caae  E.  C.  diooU  at  any 
tone  thereafter  happen  to  many,  the  an- 
nnity  riieold  thenceforth  be  redooed  to  301. 
only,  whioh  ram  riioQld  m  aooh  caae  be 
paid  and  payable  to  E.  C.  iiom  the  time 
of  her  marriage  far  the  remainder  of  her 


life:  Held  (imiriiv  te  <l«UHm  bdow) 
to  bai  in  aftet,  a  corenaat  to  pay  an  a». 
naity  of  402.  natil  marriage,  aadafterwaida 
an  annnity  of  902.  only ;  the  provieo  for 
reducing  the  annaity  being  part  of  the 
original  gift  itaelf,  and  not  operating  a«  a 
oondition  aabwqnaMt  a»  aa  to  be  Yoid  aa  in 
matiami  of  mairiaffe,    W$khw.  Grm§9f 

701 


CONFESSION. 


Drwmenlaiy  efideace  of  nwffnariMir  h 
not  inadnunbla  merely  beoaaae  it  ie  aoi 
ipeoifioaUy  pot  in  nane.  JT HaAon  t. 
BmehM,  137 

See  EviDKf  01, 3. 


GONSBRYATORS  OF  RIVERS 
See  Paalumwi^ 

CONSTRUCTION. 

1.  A  tmm  of  money  waa  begneathed  in 
tmit  for  aereral  tenanta  for  life  in  ancoee- 

iN^^VAp    ^w  aaaa  B^MBflaeaaaW^^va    9n^  ■voj^weaa   a^^wn^^v^a^P  ^^v  m^^^^ 

aona  aa  one  of  them,  who  waa  a  married 
woraaa,  riioQld  by  will  appoint*  «Dd,  in  do* 
foalt  of  each  appointment, "  to  and  for  the 
benefit  of  her  ezecnton  or  adminiatmtom." 
The  lady  died  without  mahing  any  a^ 
pointment.  Held  that  her  pofaonal  repre- 
aentative  took  the  leveiaionary  intereat  in 
thoftuid,not  beneficially  nor  in  traatfor 
her  next  of  bin,  but  aa  part  of  hw  aetata. 
ofjilitemeyGcnerai  ▼.  Mattm,  64 

3.  maatration  of  thediatinetion  batwwan 
a  direction  in  a  will  which  goee  to  cat 
down  orqaalify  a  prior  abaelate  gift,  and 
one  whhih  only  goee  to  regolate  the  mode 
in  which  each  gift  ahall  be  dealt  with  and 
eigoyed.    09w!perU  ▼.  ChmfertM,      107 


X  In  oonatming  Umilationa  to  a  parent 
for  lifo»  and  afterwarda  to  bia  childien, 
with  a  pcoriiion  relating  to  aormoiahip 
want^Hi  whether  oocaring  in  willa  or  aet- 
tlementi,  the  mle.  for  deteraiining  both  the 
dam  who  are  to  take  and  the  eoatiageney 
to  which  the  aormrorahip  mfeia  ia,  to  lean 
to  that  eenatmction  iflirhieh  will  inchMle  ai 
many  obgecta  of  the  gift  m  poaaible,  con- 
■atentfy  with  the  declared  porpow  of  the 
anihor  of  the  inatrament    ifovMrtc  ▼• 

349 


4.  Agift  totheteeUtor'Bthreeaiatenior 
their  children  m  hk  mother  ahoold  by  deed 


WIMX 


or  win  afipQiiit  H«ld  to  be  a  gift,  fai  ds- 
fonlt  of  appoinffflent,  to  the  wfaoio  da«  of 
the  daufffaten  and  the  chQdien  equally ; 
not  on  ^e  ground  that "  oi''  was  to  be  con- 
•traed"and,"  bat  that  it  was  referable 
only  to  the  power  giren  to  the  mother,  of 
eeleetion  frmn  among  the  cImm,  and  that 
as  the  power  had  not  been  ezeroised,  and 
the  court  could  not  aerame  the  ezereiee  of 
It,  the  whole  6Um  mmi  take  equally. 
Penny  t.  Turner,  493 


5.  A  testotor,  by  hk  will,  dneeted  that 
an  hii  property  ahonld  be  "  at  the  diepoial 
of  hii  wife  for  hemlf  and  children." 

Held  (reyening  the  deeiaion  below,)  that 
there  waa  no  joint  tenancy  between  the 
widow  and  children ;  but  that  the  widow, 
tiiongh  not  entitled  to  the  property  abao- 
lutoly,  had  a  perMual  intoreat  in  it ;  and, 
aa  between  heraelf  and  her  children,  waa 
either  a  tmatee  of  the  fimd,  with  a  large 
Secretion  aa  to  the  application  of  it,  or  ahe 
had  a  power  in  faTor  of  the  childrui,  aab- 
ject  to  a  life  intereat  in  heiaeUl  Craekett 
y.  Crockett,  553 

6.  Inatance  of  a  oonatmctiye  diapoaition 
of  naidue.    Hodgkineon  y.  Barroia,    578 

7.  Conatruotion  of  the  woida  "hein" 
and  "  family"  aa  applicable  to  diapoaltiona 
of  real  and  peiaonal  eatato  reapectiyely. 

A  teatator  directed  that,  upon  the  death 
of  hia  wife,  to  whom  he  ffaye  a  life  intor- 
eat in  all  hii  property,  boOi  real  and  per- 
•onal,  hia  nephew,  whom  he  named,  ahould 
be  heir  to  all  hia  property  not  odierwiae 
diapoaed  of;  but  added,  that,  aa  he  had  had 
little  intoreouTM  with  hia  nephew,  and  waa 
apprebenaiTe  that  hia  habita  might  lequiie 
aome  control,  whateyer  portion  of  the  pro- 
perty might  be  poaaeaaed  by  him  waa  to  be 
aeeured  by  the  exeenton  for  the  braefit  of 
hia  femily.  Held  that  the  real  eatato  waa 
to  be  aettled  on  the  nephew  for  life,  with 
remainder  to  hb  aona  auooeaaiyely  in  tail 
male,  with  remainder  to  hia  danghteia  aa 
tonanta  m  common  in  fee ;  and  the  per- 
aonal  eatato  upon  the  nephew  for  life,  with 
remainder  to  aD  hia  children  aa  joint  ton- 
anta, with  a  pnrviK)  that,  in  the  eyent  of 
all  the  children  dying  under  twenty-one, 
and,  if  daughtova,  unmarried,  or,  if  aona 
without  iaane,  the  peraonalty  ahould  be 
helduk  truat  for  the, nephew.  Whiter. 
Brigge,  583 

8.  Under  a  gift  of  reaidue  to  the  teatator'a 
wife  for  life  to  her  aeparato  uae,  with  an 
abaoluto  power  of  appointing  the  principal 
by  deed  or  will,  and  a  gift,  in  default  of 
aneh  appointment,  to  her  next  of  kin  aa  in 


oaaeof  hitaotacy:  Held,  that  the  gift  oT 
the  principal  had  not  lapaed  by  the  death 
of  the  wife  in  the  toatotor'a  lifetnne,  but 
that  her  next  of  kin,  according  to  the  ata« 
tuto,  were  entitled  to  the  benefit  of  it, 
Bdwardey,  SaUnoeiy  635 

9.  A  teatator  directed  hia  exeenton  to 
aet  apart  a  aum  of  atock  to  anawer  an  an- 
nuity of  600^  to  be  paid  to  hia  daughter 
Anna  Maria  (who  waa  then  hia  only  aur- 
yiying  child;  for  her  life,  and  on  her  death 
to  divide  the  principal  among  her  children, 
if  ahe  ahould  leaye  any,  on  their  reapectiye- 
ly attaming  the  age  of  twenty-four ;  if  no 
child,  or  none  who  ahould  attam  that  age, 
to  pay  thereout  two  email  legaeiea,  *'  and 
aU  the  reat  and  reaidue  of  the  aaid  principal 
fond  he  gaye  and  bequeathed  to  and 
amongat  hia  heiri-at-law,  ahare  and  ahare 
alike  r*  And,  in  a  aabaequent  part  of  hia 
wiU,  he  appointed  hia  aaid  daughter  by 
name  hia  general  reaidnary  legatee.  Held, 
neyertheleaa,  that  aa  aole  heireaa-at-law 
and  next  of  kin  of  the  teatator  at  the  time 
of  hia  death,  ahe,  and  not  hia  heiia-at-law 
or  next  of  kin  at  the  time  of  her  death,  waa 
entitled,  under  the  nltimato  gift,  to  the 
fond  aet  apart  to  anawer  the  annuity. 
Wiare  y.  Rowland,  635 

10.  A  win  not  affected  by  the  t  W.  4» 
c  40,  commenced  aa  (oHowa : — '*  I  giye, 
deviae,  and  bequeath  aU  my  eatate,  real 
and  peiaonal,  to  W.  E.,  hia  heiri,  exeen- 
ton or  admlniatratota,  to  and  for  tlie  uaea, 
intonta,  and  pnipoaea  following."  lliett 
followed  certain  declarationa  of  tmit,  but 
whidi  were  iqvplicable  only  to  paitieular 
portiona  of  the  peraonal  eatato,  and  the 
wiU  concluded  by  appointing  W.  E.  aole 
executor.  Held  (reyening  the  deeiaion 
below,)  that  W.  E.  took  the  leaidue  m 
tmatee  for  the  next  of  kin. 

Obaeryationa  on  the  conflicting  opinioaa 
of  Sir  W.  Grant  and  Lord  Eldon  in  Daw- 
mm  y.  Clark  (15  Vea.  409,  and  18  Vea. 
937,)  and  the  opinion  of  Lord  Ekkm  con- 
firmed.   Mapp  y.  Eleoek,  793 

See  C!oLLioK  SrATirm. 
Paeuamxmt. 


CONTEMPT. 

After  a  petition  had  atood  over  at  tho 
requeat  of  the  Reapondent'a  eounael  for  hia 
oonyenience,  the  petitioner  mcurred  a  con- 
tempt, which  he  had  not  cleared  when  the 
petition  came  on  again.  Held,  that  he  waa 
neyertheleaa  entitled  to  be  heard.  Brio-^ 
towe  y.  Needham,  190 


INDEX. 
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CONVERSION. 

Part  of  a  testator's  rendaary  eatato  con- 
mted  of  a  bond  debt,  which,  owing  to  the 
insolyency  of  the  debtor's  estate,  was  not 
recovered  until  many  yean  ailer  the  testa- 
tor's death,  when  the  gross  sum  recovered 
in  respect  of  principal  and  interest  did  not 
equal  the  amount  of  the  original  debt 
Held  that,  as  between  the  tenant  for  life 
of  the  residue  and  those  in  remainder,  the 
former  was  not  entitled  to  receive  what 
had  actually  been  recovered  in  respect  of 
interest,  but  only  the  amount  of  interest  at 
4  per  cent,  on  the  sum  which  the  bond 
would  have  realized  if  the  debtor's  estate 
had  been  administered  at  the  end  of  a  year 
after  the  testator's  death.  Turiur  v.  New- 
port, i4 

CORPORATION. 

I.  Municipal, 

The  proper  style  of  municipal  corpora- 
tions in  cities  is  "  the  Mayor,  Aldermen, 
and  Citizens,"  and  not  "  the  Mayor,  Al- 
dermen and  Burgesses"  of  the  city  .  At- 
tomey-GeneralY.  Corporation  of  Worces- 
ter, 3 
II.  Trading. 

A  demuirer  to  a  bill  by  one  of  the  share- 
holders of  an  uicorporated  mining  company 
on  behalf  of  himself  and  all  the  other  sharo- 
hoIderB  except  the  membera  of  the  govern- 
ing body,  who  were  defendants,  impeach- 
ing several  transactions  of  that  body,  which 
it  appeared  had  been  sanctioned  by  majori- 
ties at  general  meetings  of  the  shareholders, 
and  amongst  which  was  a  project  to  vest 
all  the  property  of  the  company  in  trustees 
for  the  purpose  of  liquidating  its  afFairs,  was 
allowed,  notwithstanding  some  vague  and 
general  charges  of  fraud  and  misconduct 
on  the  part  of  the  defendants,  and  an  allega- 
tion that,  by  the  constitution  of  the  com- 
pany, no  one  but  the  governing  body  could 
convene  a  general  meeting;  the  specific 
acts  complained  of  not  being  clearly  such 
as,  in  the  opinion  of  the  court,  it  was  in- 
competent to  a  majority  of  shareholders  to 
sanction. 

The  doctrine  of  Fom  v.  Harbottle  (2 
Hare,  492,)  and  Mozleyy.  Alston  (1  Phill. 
70,)  as  to  the  interference  of  this  court  in 
the  internal  administration  of  uicorporated 
companies,  confirmed.  Lord  v.  The  Gov- 
emor  and  Company  of  Copper  Miners, 
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COSTS. 

].  Where  a  suit  is  instituted  by  some  of 

Vor..  II.  86 


a  daai  of  perloiis  on  behalf  of  aO,  those  in- 
dividuals of  the  class  only  who  are  actually 
named  as  parties  to  the  record,  are  respon- 
sible to  the  defendants  for  costs. 

And,  therefore,  in  a  suit  by  some  on  be- 
half of  all  of  the  guardians  of  the  poor  of  a 
parish  against  a  party  alleged  to  be  a  de- 
faulter to  the  parish  funds,  held,  that  a 
person  who  had  been  a  guardian  at  the 
commencement  of  the  suit,  and  one  of  the 
committee  of  guardians  who  authorized  it, 
but  who  was  not  actually  named  as  a  party 
to  the  record,  was  a  competent  witness  for 
the  plaiati£&,  notwithstanding  hb  liability, 
as  between  himself  and  the  other  guardians, 
to  contribute  to  the  costs  of  the  suit ;  such 
liability  being  one  which  could  not  be  en- 
forced in  that  suit,  and  his  incompetency, 
by  reason  of  interest  as  a  rate  prayer,  being 
removed  by  the  statute  3^4  Vict  c.  2£ 
PasedU  v.  8coU,  390 

2.  Where,  after  the  trial  of  an  issue 
directed  by  the  court  below,  the  party  who 
failed  appealed  from  the  order  directing  it, 
the  I^itl  Chancellor,  in  reversing  the  order 
and  directing  a  new  issue,  refused  the  other 
party  the  costs  of  the  appeal,  bat  reserved 
them.    Parker  v.  MorreU,  453 

3.  If  the  nature  of  the  case  be  such  as  to 
render  costs  a  matter  of  discretion  with  the 
court,  the  mere  circumstance  that  they 
form  part  of  the  relief  specifically  prayed 
by  the  bill  does  not  make  them  a  substan- 
tive matter  of  appeal  from  the  decree. 
Lancashire  v.  Lancashire,  657 

4.  The  costs  of  an  issue  directed  on  an 
interlocutory  application  may  be  disposed 
of  after  the  issue  is  decided  without  waiting 
for  the  hearing  of  the  cause.  Malins  v. 
Price,  2  Coll.  190,  over-ruled.  Duncan 
V.  Varty,  696 

5.  A  party  served  with  a  petition  does 
not  forfeit  hw  right  to  the  costs  of  his  ap- 
pearance merely  because  hb  counsel  at  the 
hearing  has  raised  an  unsuccessful  oppo- 
sition to  the  prayer.  In  re  London  and 
South  Western  Railway  Company,    772 

6.  The  trusts  of  a  mixed  residuaiy  gift 
of  real  and  personal  estate  having  failed, 
the  costs  of  a  suit  by  the  next  of  kin  claim- 
ing the  whole,  on  the  ground  that  the  real 
estate  was  converted  out  and  out,  were 
apportioned  between  the  real  and  personal 
estate,  although  the  title  of  the  heir  to  tha 
land  was  held  to  be  so  clear,  that  the  oout 
adjudged  it  to  him  in  the  absence  of  soma 
of  the  next  of  kin.    Christian  v.  Foster, 
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Tw  Ayiifcl  H»»iaUi|lOBIidr  tttftrt^lpUantiff  and  igNt  h  «o  WMfaer  crefitar, 
im^to,  mtA  Ml  HijtnetiMi  to  TMttidB  H  vale  thoagh  collasion  be  rai^gested 


«liinr  a  |i»i^r  «lle^  to  livre  be«o  fiwido- 
leotly  inserted  la  £e  deed,  contained  vari- 
one  ehai^  ef  eppreeaion  and  mificondoct 
a^init  the  defendant,  on  the  ground  of 
which  it  prayed  that  he  mif|^  pay  the  easts 
of  the  sait:  on  a  motion  for  an  injunction 
•npportedby  affidavits  of  those  char^,  the 
defendant  sabmitted  to  an  immediate  ac- 
eonnt,  the  plaintiff  nndertaking  to  pay 
what  should  be  found  due,  and  further  di- 
l^ctions  and  coets  were  reserved.  Held,  on 
a  subsequent  hearing  of  the  cause  for  fur- 
ther directions,  that  the  affidavita  ffled  on 
the  former  occasion  could  not  be  read,  the 
first  ordet  having  shut  out  all  the  merito 
Oxcept  the  account  And  an  order  giving 
the  plaintiff  the  costs  of  the  suit  on  the 

Sund  of  those  affidavits,  was,  on  appeal. 
Hissed,  and  the  defendant  was  allowed 
his  costs  according  to  the  ordinary  rule. 
DuHan  V.  PatUton,  341 

See  Appbal. 

BaeACR  or  TsirsT,  1. 
CasDiTo&*t  Suit,  3. 
Eaaoa  afpaebnt. 

GaATIS  APPKAaANOS. 
lNTBaiX>C0TORT   aiPSKBNOK. 

iRaiODLARmr,  1. 

LmVATIC    MOETGAOKB. 

Nbzt  FaiBND. 

Paujambnt. 

Stat  op  Procbbdinqs. 

StTBorrruTBD  Sbrvicb. 

WUiPUL  Nboiaot. 


COUNSEL. 

If  one  of  two  plaintiffii  appears  in  peivon, 
the  other  cannot  be  heard  by  eounoel ;  for 
oo-plaintiflii  cannot  sever,  nor  can  the  aame 
party  be  heard  both  in  penwn  and  by  ooun- 
•el.    Newton  v  Riekett9t  634 


COURT  OF  RECORD. 

Seo  AwAitD. 


COVENANT. 

CtoeEantTABLB  Mobtoaob. 
JuKisDionoif,  6. 


CREDITOR'S  SUIT. 

Iv  The  Court  will  not,  on  the  ground 
df  liregnlaiity  in  a  decree  in  a  creditor's 
rait,  taio  the  eoDdnct  of  the  suit  from  the 


Widrs  deet^eb  had  been  obtainlMl  fai  two 
drediton'  suits  for  the  AdmHiirtration  of  tb» 
rmtne  estate,  the  Oouil  ordend  that  the 
plaintiff  in  the  suit  in  wluch  the  second  de- 
cree had  been  made,  should  be  at  liberty 
to  attend  the  proceedings  under  the  fiiM 
decree  ;  but,  on  the  ground  that  he  was  a 
stranger  to  that  suit,  refused  to  give  him 
the  conduct  of  it     Smith  v  Gay,        159 

2.  Tenant  for  life,  of  estates  decioed  in 
a  creditor's  suit  to  be  sold  for  payment  of 
debts,  is  a  trustee  for  the  purchaser  within 
the  meaning  of  1  Wm.  4,  c.  60,  a  18.  In 
re  MUfield,  354 


3.  The  usual  direction  in 
creditors'  suits,  that  the  ciediton  shall,  be- 
fore they  are  admitted,  contribute  their  pro- 
portion to  the  expenses  of  the  soH,  does  not 
prevent  the  Court,  on  further  directions,  if 
the  case  warrants  it,  from  ordering  the 
pluntiff  to  pay  all  the  costs  of  the  suit 
But  if  the  suit  be  any  thing  more  than  a 
mere  creditor's  suit,  the  dix«ction  for  con- 
tribution ooe|ht  to  be  limited  to  the  costs  oi 
that  part  of  the  suit  in  which  all  the  credi- 
toiB  have  a  common  interest  with  the 
plaintiffi.    Dunning  v.  Hard§,  394 

See  EvTOBNCB,  3. 
Injunction,  1 


DECLARATION  OF  RIGHT. 

See  Ihjitnctioh,  7. 


DECREE. 

L  Entering  Evidence  tn. 

I.  Where  an  objection  to  evidence  at 
the  hearing  of  a  cause  is  allowed,  the  ten- 
der of  the  evidence  and  its  rejection  ought 
to  be  expressly  recited  in  the  decree,  and 
the  evioence  ought  not  to  be  entered  as 
read.     Wntson  v.  Parker,  5 

3.  Every  decree,  though  it  merely  di- 
rects inquiries,  ought  to  contain  a  state- 
ment of  the  evidence  on  which  it  is 
founded:  and  therefore  a  decree  reciting 
that  ceitafai  evidence  had  been  road,  but 
that  both  parties  consented  that  the  entry 
of  it  should  be  without  prejudice  to  its  ad- 
missibility, and  thereupon  directing  certain 
inquiries,  was  held  to  be  irregular.  iirJKs- 
h&n  V.  Bwrekellt  137 

3.  Every  decree,  although  H  only  di- 
leet  iasues  or  inquiries,  ought  to  redto  the 


IN9SX. 


Ml 


iarai  whan  evideiioe  w  (MMkr«4  and  ob- 
jaeUd  tai  tha  Court  oqffht  i»  (Mda  at 
onoa  upon  its  adounibiUty,  and  not  to  al- 
low it  to  ba  antared  aa  fiid  d§  6«im  9»9* 
Pwrktr  V.  Morr$U,  453 

IL  SfMaioJ  Inquiries, 

Whaia  tha  anawar  to  a  MU  for  an  oc- 
aoaat  lata  up  a  ooontar  okum>  aa  to  which 
it  ia  donhtftil  whethar  it  would  or  would 
Botba  available  to  tha  defandant  aa  an 
Itam  of  diadiarga  undar  tha  ganaral  ac« 
eaont  diraetad  by  the  daorea,  tha  Conrtt  aa 
the  aafar  ooona,  will  make  it  tha  aubjact 
of  a  apadal  inqniiy.    Lord  ▼.  Wigktv^ick, 

10 
8aa  Im^ddit. 


in.  Special  DireetiMU, 

A  party  mad  aa  azaontor  d§  ton  tort 
iointly  with  the  rightful  axaeutor»  ataied> 
hy  h»  amwer,  that  he  had,  before  the  bill 
waa  filed*  aooounted  for  hia  recaipta  and 
paymenta  to  hia  co-defendant  and  paid 
orer  to  him  the  balance  :  Held,  that  auch 
aattlement  would  not  be  binding  on  the 
plaintiff  who  waa  beneficially  intereated  in 
tha  eatate,  and  therefore  the  Court  refnaed 
to  inaert  in  the  decree  the  usual  direction 
aa  to  not  diatnrbing  aettled  or  atated  ac- 
eountB. 

Such  a  direction  ia  applicable  only  to  an 
alleged  aettlement  of  aocounta  between 
plaintiff  wid  defendant  and  not  to  one  be- 
tween oo-defendanta.  CarmicAaaZy.  Car- 
mickaek  HO 


DEMURRER. 

It  ia  no  ground  of  damnmr  by  ana  Da- 
landant  that  a  co-Defendant  appaan  by 
the  bill  to  haira  no  inteieat  Roborto  v. 
Bokerto,  634 

8aa  DnMvaa.  of  Bni.. 
OucxaAL  Oanua,  3. 

PaaaoicAL  RKnaacirrAnTB. 


DEPOSITIONS. 

PiamvATioN  OF  TaarxMoirr. 
WnjFVL  NnouoT. 


DISCOVERT. 


MfiSaW^  OF  MOJU 

Semhle,  After  a  general  demurrer  to 
a  bill  has  been  OTor-ruled  on  argument, 
the  plaintiff  ia  not  entitled  oo  of  coutm  to 
an  order  diamjaring  hia  bill  with  coata. 
Coofnw  V.  ^lata,  178 


ENLARGING  TIMS. 
Sea  FoAsoi^KTas. 


ENROLMENT. 

To  prevent  the  enralamont  of  a  decree, 
the  order  for  aetting  down  the  caoae  to  ba 
reheard  muat  bo  actually  aenred,  and  no- 
tice of  ita  having  been  made  ia  not  sufficient 
Oroom  ▼.  Stintnn^  384 

Sea  FouNUUMoaB. 


EQUITABLE  MORTGAGE. 

An  equitable  mortgagee,  by  deposit,  of 
a  lease  ia  not  compellable  in  equity,  ^ 
the  anit  of  the  lessor,  to  take  a  legal  as- 
signment of  tha  lease,  although  ha  may 
have  entered  into  posseasion  of  toe  premisaa 
and  paid  rent  Nor,  otmhUt  ia  be  liable  to 
the  leaser  upon  the  oovenants,  there  being 
no  privity  between  him  and  the  leaser  un- 
til he  haa  made  himself  legal  aasignea. 
Imcoo  v.  Comorford  (3  K  C.  C.  166,) 
ovarmlad.    Jfoofa  v.  Cfrog,  717 


EQUITABLE  WASTE. 

The  atatntory  rule  which  givea  to  a  ra- 
maindeiman  twenty  yaaia  fimn  the  time 
when  his  title  accruea  in  poaseasion,  for 
bringing  an  action  or  aoit  for  the  property, 
apphes  to  a  claim  for  compensation  for  equi- 
table waate,  aa  well  aa  to  a  claim  to  the 
land  itsalt  And  therefore  an  account  of 
equitable  waate  was  decreed  against  tha 
estate  of  the  tenant  for  life  t&rty-eight 
years  after  the  waste  was  committed,  the 
title  of  tha  plaintiff,  aa  remainderman-  in 
tail,  having  aocmed  within  twenty  yeais 
before  the  filing  of  the  bill. 

Upon  a  claim  to  compenaation  for  equi- 
table waste,  the  Court  does  not  consider 
whether  the  act  complained  of  was  or  waa 
not  a  sound  exercise  of  discretion  with  re- 
ference to  the  state  of  the  property  and  to 
the  interests  of  the  femily  to  which  it  ba- 
longa,  for  a  tenant  for  life  haa  no  right  to 
alter  tha  nature  of  property  baloagii^  to 
another  paiaon. 

Pialinetion  between  acqiiissceiioa  9fid  tba 
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INDfiX. 


Amher$tt  117 


ERROR  APPARENT 

Where  a  bill  to  restrain  an  alleged  in- 
fringement of  a  cop3rright  is  retained,  at  the 
hearing,  with  liberty  to  the  plaintiff  to 
bring  an  action,  and  the  action  is  accord- 
ingly brought  and  fails,  it  is  of  oonrse  that 
the  bill  should  be  dismissed  with  costs, 
and,  therefore,  if  dismissed  without  costs, 
H  is  enor  on  the  face  of  the  decree.  Chap- 
ptU  T.  Purday,  337 

See  AmkL, 

PUEiU>INO,  4. 


ESTABLISHING  WILL. 

In  a  suit  for  specific  performance  by  a 
yendor  whxme  title  was  derived  under  a 
suspicious  will,  it  appearing  that  the  heir 
had  failed  in  an  action  of  ejectment,  and 
afterwards  in  a  motion  for  a  new  trial,  the 
Master  reported  in  favor  of  the  title,  and 
the  Vice-Chancellor  confirmed  the  report, 
and  decreed  specific  performance  without 
requiring  the  plaintiff  to  establish  the  will. 
But  the  Lord  Chancellor,  on  appeal,  re- 
versed that  decision,  holding  that  it  was 
more  consonant  to  the  principles  of  this 
Court  that  the  validity  of  the  will  in  such 
a  case  should  be  conclusively  determined, 
if  possible,  between  the  vendor  and  the  heir, 
than  that  it  should  be  left  to  be  litigated 
between  the  heir  and  the  purehaser  after 
the  purchase  money  should  have  been  paid. 
Grove  v.  Battard,  619 


EVIDENCE. 

1.  In  pedigree  cases  an  old  wUl,  by 
which  the  testator  purports  to  leave  all  his 
property  to  collateral  relations  or  friends, 
is  regarded  as  very  strong  evidence  of  his 
having  died  without  chUdren.  Hungate 
V.  Oascoyne,  25 

2.  An  answer  put  in  by  one  of  several 
partners,  after  dissolution  of  the  partner- 
ship, containing  an  admission  of  a  repre- 
sentation having  been  made  by  such  part- 
ner in  a  partnership  transaction,  prior  to 
the  dissolution,  held  not  to  be  admissible 
as  evidence  of  such  admission  against  his 
co-partneiB,  on  the  ground  that  since  the 
dissolution  of  the  partnership  the  party 
whose  answer  it  was  had  become  bankrupt 
and  obtained  his  certificate,  and  had  there- 
fore at  the  time  of  putting  in  the  answer 
no  common  liability  with  the  oo-partners : 


Held,  alio,  that  even  indepmideiitly  of  that 
objection,  such  answer  would  not  have  been 
admissible  in  evidence,  though  made  in 
the  existing  suit,  without  other  evidence 
to  identify  the  party  whoee  answer  it  wa« 
with  the  partner.    Parker  v.  MorreU,  453 

3.  On  the  rehearing  of  a  creditor's  suit, 
in  which  the  plaintiff  daimed  as  assignee 
of  a  deed  of  covenant  alleged  to  have  been 
executed  by  the  testator,  it  appearing,  from 
the  evidence  of  one  of  his  own  witnesses, 
that  the  benefit  of  the  deed,  which  was  not 
forthcoming,  had  been  assigned  to  him 
without  consideration,  for  the  express  pur- 
pose of  qualifying  the  covenantee  to  be  a 
witness  to  prove  its  contents,  and  the  plain** 
tiff  having  failed  in  the  due  preliminary 
proof  of  Uie  execution  of  the  instrument 
and  of  its  loss,  the  Lend  Chancellor  revers- 
ed the  decree  of  the  Court  below,  by  which 
certain  inquiries  were  directed  as  to  these 
points,  and  retained  the  bill  with  liberty  to 
the  plaintiff  to  bring  an  action. 

Semble,  If  the  execution  and  loss  of 
the  deed  had  been  duly  proved,  the  cove* 
nantee  would  have  been  a  competent  wit- 
ness to  prove  its  contents,  as  he  swore 
positively  on  his  cross-examination  that 
the  assignment  was  absolute,  and  that  he 
had  no  personal  interest  in  the  suit,  and 
the  suit  being  for  payment  out  of  assets  in 
a  course  of  administration,  and  therefore 
not  brought  here  solely  for  the  purptwe  of 
changing  the  jurisdiction.  WaUon  v.  PoT' 
ker,  5 

EXAMINATION  OF  PARTIES. 

1.  l*he  practice  of  allowing  the  parties, 
on  the  trial  of  an  issue,  to  be  examined 
for  themselves,  is  in  the  discretion  of  the 
court,  but  to  be  resorted  to  with  great  cau- 
tion, and  never  unless  under  the  peculiar 
circumstances  of  the  case  justice  could 
not  be  attained  without  it :  and  certainly 
never  when,  from  the  position  of  the  par- 
ties, an  unfair  advantage  would  be  given 
by  it  to  one  over  the  other.  And,  there- 
fore, where  it  appeared  that  the  transac- 
tion to  which  the  issue  related  had  oc- 
curred in  the  presence  only  of  the  plain- 
tiff and  one  other  party,  who,  being  a  late 
partner  of  the  defendants,  was  since  dead, 
an  order  of  the  court  below  directing  that 
each  party  to  the  issue  should  be  at  liberty 
to  be  examined  for  himself,  was  reversed 
on  appeal,  as  calculated  to  give  the  plain- 
tiff an  unfair  advantage.  Parker  v.  Mor- 
reU,  453 

3.  The  rule  that  a  plaintiff  cannot  be 
examined  as  a  witness  in  the  came  is  an 
absolute  rule  of  practice,  not  d^Mnding  on 
the  question  whether  in  the  parUoular  case 


INDEX. 
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be  amy  or  may  not  be  liable  far  ooiCi. 
FUkm'  T.  FUher,  3^36 


EXCEPTIONS. 

Every  exception  to  a  report  ongfat  to 
tender  some  propodtion  on  which  the  court 
may  decide. 

The  nmple  allowance  of  an  exception 
by  the  court,  nnaccompanied  either  by  an 
expresi  declaration  or  a  reference  back  to 
the  Matter  implies  an  adoption  by  the 
court  of  the  proposition  tendered  by  the 
esoeptioB.     Siocken  y.  Dawson,  141 

SeeTrru. 


^  EXECUTORS  OR  ADMINISTRA- 
TORS." 

See  CoNBTRUCneN,  1. 


EXECUTORS. 

See  Stat  of  PEociKniNos,  5. 
SvBSTrruTioif  of  Sxcuettt. 

Wll.FUX«  NXGLIOT. 


EXECUTORY  TRUST. 

See  CoNVTRUCTioif ,  7, 
Heirlooms. 

PoWRRy  3. 


EXHIBITIONS. 
See  Cbaritt,  2. 


FALSE  IMPRISONMENT. 
See  Praotios. 


**  FAMILY. 


f> 


See  Construction,  7. 


FAMILY  ARRANGEMENT. 

Circumstances  to  be  taken  into  consid- 
eration in  judging  of  the  fairness  of  an  ar- 
rangement between  a  father,  tenant  for 
life,  and  son,  tenant  in  tail  for  barring  the 
entail. 

Whore  the  main  consideration  moving 
from  the  son  was  an  undertaking  to  pay 
the  father's  debts,  even  the  circomstances 
of  several  of  the  most  important  it«ms  be-' 


ing  left  in  blank  was  hefd  msnfficient  to 
set  the  transaction  aside,  sis  against  the 
father,  though  the  son  was  only  just  of 
age ;  as  a  family  arrangement  of  that  de- 
scription cannot  be  supposed  to  have  de- 
pended upon  any  very  exact  calculation  a» 
to  the  amount  of  the  debts. 

An  agreement  between  a  father,  tenant 
for  life,  and  an  eldest  son,  tenant  in  tail, 
for  certain  considerations,  to  bar  the  es- 
tate to  the  son,  was  followed  within  a  fort- 
night by  the  sale  of  the  estate  by  tho  sou 
to  the  sohoitor  who  had  acted  for  both  par- 
ties in  the  agreement  In  a  suit  after  the 
death  of  the  son  without  issue,  by  the  next 
remainderman  in  tail,  who  was  also  heir- 
at-law  of  the  sou,  to  set  aside  both  trans- 
actions, and  to  haive  the  estates  resettled 
to  the  former  uses,  the  court  was  of  opu>- 
ion  upon  the  evidence  that  both  transac- 
tions were  but  parts  of  one  scheme,  con- 
trived by  the  solicitor  for  his  own  benefit-; 
but  being  also  of  opinion  that,  on  the  prin- 
ciple of  family  arrangements,  the  agree- 
ment between  the  father  and  the  son  was 
not  necessarily  an  unfair  one  in  itself,  the 
court  set  aside  the  second  only,  and,  dis- 
missing the  bill  as  to  the  fini,  decreed 
the  solicitor  to  convey  the  estate  to  the 
plaintiff  in  fee. 

On  a  bill  being  subsequently  filed  by  the 
father  against  the  plaintiff  in  the  former 
suit,  complaining,  that  since  he  had  got  in^ 
to  possession  of  the  estates  under  that  de- 
cree, he  had  refused  to  perform  the  stipu- 
lations in  the  father's  favor  of  the  first 
agreement,  and  praying  specific  perform- 
ance  thereof ;  the  Vice-Chancellor  being  of 
opinion  at  the  hearing  that  tho  plaintiff  had 
no  equity  for  such  relief,  but  that  he  had  a 
rig^t  to  be  restored  as  far  as  possible  to  the 
condition  in  which  he  stood  at  the  time  of 
that  agreement,  gave  him  leave  to  insert, 
by  amendment,  an  alternative  prayer  for 
relief  of  that  kind ;  and  on  the  amended 
rocord  directed  certain  inquiries  on  that 
footing,  conceiving  that  such  decree  was 
not  inconsistent  with  that  in  the  former 
suit  But,  on  appeal  by  the  plaintiff,  the 
Lord  Chancellor  held  the  contrary,  and 
that,  whether  the  present  plaintiff  was  or 
was  not  entitled  origriually  to  enforce  the 
first  agreement,  the  present  defendant,  by 
taking  a  conveyance  of  the  estate  under 
the  former  decree,  had  waived  any  equity 
he  might  have  had  to  resist  such  a  claim  ; 
and  his  Lordship  made  a  decree  for  spe- 
cific performance,  at  the  same  time  disap- 
proving of  the  order  for  amending  the 
prayer  which  had  not  been  appealed  from. 
Bellamy  v.  Sahine,  425 


FAUBBOOD. 
Bm  Iliamii  CoimAOf . 


FELLOWSHIP. 


FIDUCLkRY  RELATION. 

8m  Punoipal  ard  A«bmt. 


FORECLOSURE. 

The  earolment  of  ma  order  ahMhito  of 
teoolooun  doeo  nott  any  more  thon  an  e»- 
rolment  of  the  deeree  of  foreolosoBOy  pve- 
ehide  the  oonrt  from  again  enlarging  the 
tine  m  a  woper  ease  and  npon  the  nmal 
tama.    Ford  v.  WaUM,  591 


FOREIGN  COURTS. 
See  PUfabation  of  Tigrimwu. 


FOREIGN  LAW. 
See  Illboal  Contraot. 


FOUR  DAY  ORDER. 
See  RnoBina,  3. 


FRAUD. 

1.  A  bill  fMinded  on  an  imputation  of 
frand  and  penoual  oormption  will  not  war- 
rant an  uiquiry,  on  that  ease  being  dispro- 
▼ed,  whether  there  has  not  been  neglect 
or  an  onusnon  of  dnty.    Fenra^  v.  m&- 

956 


■sawed  by  us  bsttd 

of  bottomry.    OUueoti  ▼.  Lmtg, 


aio 


9.  If  a  bill  makes  a  ease  of  aotnal  frand, 
and,  at  the  hearing,  the  fraud  is  dispre?od 
or  not  established,  the  court  will  not  in  ge- 
neral allow  the  bill  to  be  used  for  any  ae- 
oondary  or  inferior  kind  of  relief  to  which 
the  plahitiff  might  otherwise  have  been  en- 
titled, but  will  diamia  it  at  once. 

But,  where  a  bill  sought  to  set  aside  a 
bottomry  bond,  as  having  been  concocted 
in  a  fraudulent  conspiracy  between  the: 
captain  of  the  ship  and  the  oUigee,  though 
the  fruud  was  disproved  at  the  hearing, 
the  court,  at  the  request  of  the  defendant, 
directed  the  usual  inquiries,  for  the  pur- 
pose of  ascertaining  how  much  of  the  snm 


3.  Setnble,  If  a  fi«ud  has  been  prac- 
tised on  a  tenant  in  tail,  which  has  been 
carried  into  eflfect  by  means  of  a  recovery, 
and  the  tenant  hi  tail  dies  without  issue 
and  withoot  confirming  the  transaction, 
the  next  remainder-mim  in  tail  may  mainp 
tain  a  bill  to  set  it  aside.  Sacm^  If  the 
recovery  were  snfftied  with  the  intontiott 
of  barring  the  entail,  and  the  frand 
only  to  some  part  of  the  tranaaotioo 
pendent  of  that  ofajeot 

If  an  arrangement  between  two 
is,  on  general  principles,  fiur  as  between 
them,  it  is  not  invalid  merely  because  it 
may  have  been  concocted  and  brought 
about  by  a  third  party  with  a  fiandnlent 
intention  of  benefitiBg  himMlf. 

In  such  a  case,  so  far  as  regards  the 
third  party,  the  whole  may  be  looked  up- 
on as  one  transaction,  is  order  to  judge  of 
his  motives  and  to  put  a  construction  up- 
on his  acts ;  but,  as  regards  the  other  two, 
who,  though  a&cted  by  one  part  of  the 
transaction,  may  be  total  strangers  to  th« 
other  part,  it  is  not  only  not  necessary, 
but  it  would  be  unjust,  to  consider  every 
part  of  the  transaction  aftcted  by  objec- 
tions which,  in  fact,  apply  only  to  partic* 
nlar  portions  of  it. 

Where  a  young  man,  just  of  age,  waa 
imposed  upon  in  the  sale  of  an  estate. 
Held,  that  his  heir  was  not  precluded  from 
suing  to  set  the  sale  aside  by  the  circum- 
stance of  the  party  defrauded  having,  by 
will,  bequeathed  to  a  third  party  the  bal- 
ance of  purchase-money  remaining  due  at 
his  death. 

The  principle  of  there  being  no  equity 
as  between  teal  and  perMnal  representa- 
tives, has  no  reference  to  such  a  caso  ;  in 
which  the  court  proceeds  upon  the  ground 
that,  as  the  tiansaotion  ou^^t  never  to 
have  taken  place,  the  rights  of  the  parties 
are,  as  far  as  possible,  to  be  placed  m  the 
situation  in  which  they  would  have  stood 
if  there  had  never  been  any  such  transac- 
tion.   Bellamy  v.  SMne,  495 

See  Fajult  Abbamobmsnt. 

JOMSDXCTION,  4. 
MuRSniSBNTATION. 


GENERAL  ORDERS. 


May,  1849. 


I.  Where  a  writ  oi  fi.  fa.k 

the  General  Order  of  May,  1839,  has 

failed  to  satisfy  the  demand,  another  writ 

nay  issBo  mto  aaothfsr  coonty.    Spamen 

It.  AUm.  916 


9»  As  (|lpoMlMi  hf  tL  HMriH  whOf  n 
tfie  ezMntion  of  a  )L  /«.  for  OMte  nnder 
the  order  of  May  1639,  had  Mized  goods 
which  were  claimed  ■■  the  property  of 
third  parttee,  to  be  protected  from  an  ac- 
tion, and  that  the  daimanti  might  come  in 
Co  intere99e  mtOt  refnaed :  the  ■heriff  not 
ing,  like  a  sequestrator,  an  officer  of  this 
court,  and  the  protectioD  giyen  to  him  by 
the  Inteipleader  Act  being  eoniined  to 
axeention  of  procev  at  law.  Rock  v.  CooAr, 
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XXXVIII.  August,  1841. 

3.  A  defendant  cannot,  nnder  the  38th 
Order  of  Aagnst,  1841,  decline  to  answer 
any  interrogatory,  merely  on  the  ground, 
that  the  bill  is  open  to  a  general  demurrer. 
JMosoa  V.  Wakeman,  516 

XIL  May,  1845. 

3.  A  bill  of  discovery  is  not  within  the 
iShh  Order  of  May  1845,  unless  it  be  a 
cross  bill  in  aid  of  a  defence  to  an  original 
bill.    HenUng  v.  Dingwall^  212 

XXXI.  May,  1845. 

5.  When  a  party  against  whom  a  judg- 
ment had  been  recovered,  had  taken  advan- 
tage of  a  stay  of  execution  to  convert  all 
his  property  into  money  and  go  abroad,  after 
notice  from  the  creditor  that  he  intended  to 
file  a  bill  to  enforce  the  judgment  against 
his  real  estate  as  soon  as  the  interval  re- 
quired for  that  purpose  by  the  statute  1  A 
i  Vict.  c.  110,  should  haveezpiied.  Held, 
on  such  bill  being  filed  accordinsly,  that 
the  defendant  was  to  be  considered  as  hav- 
mg  absconded  to  avoid  process  in  this  suit, 
and,  therefore,  at  all  events,  within  the  3 1st 
Order  of  May,  1845. 

But  temhie.  If  it  had  appeared  that  he 
had  gone  abroad  within  two  years  before 
the  filing  of  the  bill,  to  avoid  process  gene- 
rally, that  would  have  been  sufficient  with- 
in the  meaning  of  the  order.  Cope  v. 
jRtMteU,  404 

XXXIIL  May,  1845. 

6.  An  order  tar  leave  iu  serve  a  party 
abroad  is  not  inegular  on  the  face  of  it, 
merely  beeaaw  the  affidavit  on  which  it 
was  obtained  states  only  the  place  of  the 
party's  residence  without  any  other  circum- 
stances to  warrant  the  ofder.  BUnkinsapp 
▼.  BUnkintopp,  I 

XXIX.  and  XXXIII.  May,  1845. 

7.  Where,  in  a  suit  against  a  husband 
and  wife,  the  husband  faUs  to  enter  an  ap- 


peaimoe  ftr  ifaa  wii»»  aa  appeatiftoe  may 
be  entered  for  her  by  the  plaintiff  under  the 
27th  or  33d  Oideis  of  May  1845,  on  proof 
of  the  subpcsna  having  been  duly  served 
upon  the  husband  only.    Steele  v.  Plomcr, 

780 

LVI.  May,  1845. 

8.  Leave  given  to  serve  a  travenomrnota 
on  a  defendant  for  whom  the  plaintiff  had 
entered  an  appearance,  thooefa  the  oase 
was  not  withm  the  56th  Onm  of  May, 
1845,  which  authorixee  sudi  service  only 
on  a  defendant  who  defends  either  m  per- 
son or  by  a  solicitor.    Moat  v.  BuekUy^ 


LXXXI,  May,  1645. 

9.  The  notice  required  by  the  88th  Or- 
der of  May,  1845,  does  not  apply  to  pro- 
ceedings for  appointing  a  receiver,  but  only 
to  his  taking jposseflsion  of  the  estates  when 
appointed.    Areeser  v.  Mortatit  285 


GOOD  FAITH. 

See  laaBGULUUTT 


GRAMMAR  SCHOOL. 
See  CRAarrr,  2. 


GRATIS  APPEARANCE. 

On  the  hearing  of  an  appeal  presented 
by  a  defendant,  Sie  court  having  intimated 
that  a  question  mdnded  in  it,  relating  to 
costs,  could  not  be  gone  into  in  the  absence 
of  co-defendants  who  had  not  been  served, 
counsel  were,  in  the  course  of  the  arp[ument, 
instructed  to  appear  for  them  gratis.  But 
the  Lord  Chancellor  refused  to  sanction 
such  an  appearance,  and  diiposed  of  the 
case  as  if  they  had  not  appeared.  AUoT' 
ney»Oenerai  v.  Gt6&s,  327 


GUARDIAN. 
See  Prscatoet  Woaoa. 

HABEAS  CORPUS. 

Returns  to  writs  of  habeas  corpus,  when 
disposed  of,  are  to  be  sent  to  the  Record  Of- 
fice, and  not  to  be  redelivered  to  the  officer 
who  made  them.    OldJUld  v.  Cobbett, 

289 


886 


INDBX. 


«  HSIBS  OR  FAMILY/' 

See  Comrr&uonoKy  7,  9. 


HEIRLOOMS. 

A  direction  annexed  to  a  bequest  of  chat- 
tels that  they  shall  go  as  heirlooms,  although 
accompanied  ky  a  direction  to  the  execu- 
ton  to  make  an  inventory  of  them,  does  not 
render  iiuch  bequest  executory,  or  give  to  a 
Court  of  Equity  any  power  to  modify  the 
legal  effect  of  the  bequest,  whatever  that 
may  be ;  the  rule,  though  disapproved,  be- 
ing  too  firmly  settled  by  modem  decisions, 
overruling  the  contrary  doctrine  of  Lord 
Hardwicce,  to  be  now  (hsturbed.  Rowland 
w.  Morgan,  764 


HUSBAND  AND  WIFE. 

See  General  Okdeeb,  7. 
Infant. 

Sbparatb  Propertt. 
Stat  of  Progredinos,  4. 


ILLEGAL  CONTRACT. 

Illustration  of  the  distinction  between 
enforcing  illegal  contracts  and  asserting 
title  to  money  which  has  arisen  from  them. 

The  courts  of  this  couutry  will  not  re- 
fuse to  administer  justice  between  joint  im- 
porters of  any  article  of  commerce  merely 
upon  proof  that,  in  the  production  or  expor- 
tation of  such  article,  some  fiscal  law  of  the 
country  of  produce  has  been  violated. 

One  of  two  parties  who  has  possessed 
himsell'  of  the  property  of  the  firm  cannot 
be  allowed  to  retain  it  by  merely  showing 
that,  in  realizing  it,  some  provision  of  some 
act  of  parliament  has  been  violated  or  ne- 
glected. 

A.  and  B.,  British  subjects,  purchased 
and  repaired  an  American  buUt  ship,  on  a 
joint  speculation,  with  a  view  to  employing 
her  in  the  trade  between  the  two  countries, 
until  an  opportunity  should  occur  for  resel- 
ling her  to  advantage ;  for  which  purpose 
they  procured  her  to  be  registered  in  the 
United  States  in  the  name  of  C,  a  citizen 
of  that  country,  upon  a  false  declaration 
that  she  was  bona  fide  the  solo  property  of 
C.  After  the  ship  had  made  several  voy- 
ages, B.,  who  had  had  the  management 
of  her,  attempted  to  exclude  A.  from  his 
share  in  the  speculation,  and,  iu  spite  of 
the  dissent  of  A.,  sent  her  on  another  voy- 
age to  America.  Held,  that,  even  sup- 
posing the  declaration  above-mentioned  and 
the  registration  thereby  effected  to  have 


been  a  fraud  upon  th«  Aimricui  law,  and 
the  subsequent  employment  of  the  ship 
to  registered  to  have  been  a  fraud  upon 
the  English  navigation  Laws,  such  fraud 
would  not  prevent  A.  from  maintaining  a 
suit  against  B.  for  an  account  and  pay- 
ment of  his  share  of  the  realized  profits  of 
the  speculation.  And  in  decreeing  such 
account,  the  court  also  directed  an  inquiry 
what  had  become  of  the  ship  since  she 
was  sent  on  her  last  voyage,  and  what  was 
her  value  when  so  sent,  with  a  view  to 
making  B.  personally  lial>le  for  such  value 
in  case  either  the  ship  or  the  proceeds  of 
her  sale  should  not  be  ultimately  forthcom- 
ing.    Skarp  v.  Taylor,  801 


INFANT. 

1.  The  cases  in  which  this  court  inter- 
feres for  the  protection  of  infimts  are  not 
confined  to  those  in  which  there  is  pro- 
perty. 

The  Court  may  make  an  order  for  the 
delivery  of  an  infant  to  the  party  who  ought 
to  have  the  custody  of  it,  on  petition,  as 
well  as  binder  the  general  jurisdiction  upon 
habeas  corpus. 

A  husband,  whose  wife  had  three  yean 
before  absconded  with  his  infant  children, 
applied  for  an  order,  that  the  wife's  brother, 
who  had  assisted  iu  her  escape,  and  had 
since  transmitted  to  her  the  income  to  which 
she  was  entitled  under  her  marriage  settle- 
ment, of  which  he  was  trustee,  might  either 
produce  the  children  or  disclose  the  place 
of  their  concealment,  or  at  least  discontinue 
the  transmission  of  the  income.  On  an 
affidavit  of  the  brother,  that  the  children 
were  not  in  his  custody  or  under  his  control, 
the  order  was  refused.     In  re  Spence, 

247 

2.  Where,  upon  an  application  by  a  wife 
who  had  obtained  a  sentence  of  divorce 
against  her  husband  for  the  custody  of  her 
children,  the  conduct  of  her  husband  ap- 
peared to  be  such  as  clearly  to  render  it  im- 
proper that  he  should  have  the  custody  of 
the  eldest  child,  a  girl  of  eleven  years  old, 
the  court  made  an  order  for  the  delivery  of 
all  the  children  (two  of  whom  were  under 
seven  years  of  age)  to  the  mother,  hold- 
ing it  unnecessary  to  consider  whether  it 
would  have  made  the  same  order  with 
respect  to  the  second  child,  who  vras  a  boy 
of  nine  years  old,  if  his  case  had  stood 
alone,  as  the  effect  of  the  children  being 
brought  up  iu  different  custodies  would  be 
likely  to  create  factions  iu  the  family. 

The  object  of  the  custody  of  Infant's 
Amendment  Act  (2  Al  3  Vict.  c.  54,)  was 
to  enable  married  women  who  should  be 
ill-treated  by  their  husbands,  to  assort  their 
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ri|^  w  wifMf  widiottt  baiag  vMtniiied  by 
Um  fear  of  being  leparatM  from  their 
ohQdren ;  for  which  piupoee  the  Coait  of 
Chancery  it  invested  by  the  Act  with  a 
diflcretionaiy  power,  which,  hy  its  inherent 
jariadiction,  it  did  not  pooeei,  of  inter- 
fering with  the  common  law  right  of  a 
father  to  the  custody  of  his  children,  such 
power  varying  in  extent  according  as  the 
children  are  under  or  above  seven  yean 
of  age.     Ward€  v.  Worde,  786 


INJUNCTION. 

1.  The  Court  will  not  restrain  a  creditor 
firom  proeecuting  his  legal  remedy  against 
the  petsonal  representaUves  of  his  £btor, 
onless  there  is  a  decree  under  which  the 
creditor  has  a  present  right  to  go  in  and 
prove  his  debt    Rankin  v.  Harwaedy    22 


2.  An  application  for  an  injunction  to  re- 
strain an  alleged  breach  of  covenant  had 
been  once  ordered  to  stand  over  until  the 
decision  of  two  legal  questions  raised  by  the 
defendant.  On  those  questions  being  de- 
cided in  the  plaintiff's  favor,  and  the  mo- 
tion coming  on  again,  the  defendant  raised 
a  third  legal  objection,  and  the  court  below, 
at  his  request,  directed  a  case  to  be  stated 
for  the  opinion  of  a  court  of  law  upon  it, 
but,  on  the  gitmud  of  the  delay  in  bring- 
ing it  forward,  granted  an  injunction  in  the 
mean  time.  On  appeal,  however,  the  Lord 
Chancellor  dissolved  the  injunction,  not 
withstanding  that  circumstance,  on    the 

Eonnd  of  the  much  greater  facility  of  in- 
nmifying  the  plaintiff  than  the  defen- 
dant, according  as  the  one  or  the  other 
might  succeed  at  law. 

3.  Where  the  interference  of  tho  Court 
by  injunction  depends  upon  a  legal  right 
which  is  disputed,  the  Court  ought,  for  its 
own  security,  to  put  the  matter  into  a  course 
for  ascertaining  that  right ;  and  if  that  is  to 
be  done  by  sending  a  case  for  the  opinion 
of  a  court  of  law,  this  court  ought  not  to 
leave  it  to  the  option  of  the  defendant,  but 
ought  itself  to  direct  a  case  to  be  prepared,, 
with  a  reference  to  the  Master  to  settJe  it, 
in  case  the  parties  differ.  Eighy  v.  Tht 
Qrtat  Western  Railway  Company,       44 


wiD  equally  intailbve  by  i^jiisotioiif  iHm* 
ther  the  right  be  at  law  or  under  an  agree- 
ment  wfaieii  cannot  be  otherwise  brought 
under  its  jurisdiction.  Dietrich»en  v.  Ca6« 
hurHf  52 

5.  Principles  which  ought  to  regelate 
the  exercise  of  the  jurisdiction  by  injunc- 
tion.   Spottinooode  v.  Clarke,  154 

6.  The  circumstance  that  a  party  is 
commencing  operations  avowedly  for  a  pur- 
pose which  another  conceivee  to  be  injuri- 
ous to  him  and  illegal,  does  not  warrant 
the  latter  in  applying  for  an  injunction, 
unless  the  circumstances  of  the  case,  al 
the  time  when  the  motion  is  made,  are 
such  as  to  enable  the  Court  either  to  fonn 
its  own  opinion  as  to  the  legality  of  the  me- 
ditated purpose,  or  to  put  mat  question  in- 
to a  course  of  immediate  trial ;  and,  there- 
fore, where  that  is  not  the  case,  the  motion 
will  not  be  allowed  to  stand  over  till  the 
purpose  has  been  so  far  executed  as  that 
its  character  may  bo  judged  of,  but  will  be 
at  once  refused.    Maim$  v.  Taylor,    209 


4.  The  jurisdiction  of  the  Court  to  re- 
strain by  injunction  an  act  which  the  de- 
fendant is  by  contract  bound  to  abstain 
from,  is  not  confined  to  cases  in  which  there 
are  either  no  executory  terms  in  the  con- 
tiract,  or  none  which  a  Court  of  Equity 
has  not  the  means  of  enforcing. 

If  a  bill  states  a  right  or  title  in  the 
plaintiff  to  the  benefit  of  a  negative  agree- 
ment on  the  part  of  the  defendant,  or  of 
his  abstsjning  from  a  given  act,  the  Court 

Vol.  11. 


The  Court  will  not,  generally,  in  doubt- 
ful cases  restrain  by  injunction  the  infringe- 
ment of  an  asserted  legal  right,  until  its 
validity  has  been  established  by  an  action 
at  law :  but,  9eeu8,  where  there  has  been 
long  uninterrupted  enjoyment  under  a  pa- 
tent, that  being  regarded  as  prima  facie 
evidence  of  title. 

When  the  Court  grants  an  injunction, 
the  order  ought  not  merely  to  direct  that 
an  action  shall  forthwith  be  brought,  with 
liberty  to  the  parties  to  apply  in  ease  of  de- 
lay, but  to  give  such  directions  of  its  own, 
in  the  first  instance,  as  will  insure  the 
speedy  trial  of  the  action. 

An  ii^unction  granted  pending  an  action 
to  be  brought  bj  the  plaintiff,  for  the 
speedy  trial  o^  which  special  directions 
were  given,  was  dissolved  on  the  ground, 
of  the  plaintiff  not  having  duly  complied 
with  these  directions.    Stevene  v.  Keating, 

333 

7.  Where  the  matter  io  dispute  is  dis- 
tinctly raised  by  a  motion  for  an  injunction, 
and  is  ready  for  decision,  the  right  dionld 
be  declared  and  the  injunction  founded 
upon  such  declaration,  that  the  order  may 
inform  the  defendant  what  the  opinion  of 
the  court  is  as  to  the  limits  of  his  right, 
Cother  ▼.  Midland  Railway  Company^ 


8.  SemhU.  This  court  will  net  restraia 
a  creditor  of  a  joint  stock  company  from 
enforeing  payment  of  his  debt  against  an 
individual  diareholder,  on  the  ground  mere- 
ly that  the  cvsdttor  is  himself  a  sharsholdsr* 

87 


INDIX 


•ndthsrwlbn  liable  to  eontribato,  m  eiieh 
interferaiicti  would  defeat  the  Tule ,  at  law, 
which,  for  eonrenieiiee)  ODables  crediton 
of  Buch  companies  to  recover  their  debts  by 
•that  form  of  proceeding.     Rheam  v.  Smith , 

See  IifTERPLEADea. 

SpEcinc  Perporhancs,  9. 
•     Supplemental  Aktswer. 


INQUIRY. 

1.  Where  at  the  hearing  of  a  eaoM  an 
inquiry  is  directed,  foondod  on  a  sugges- 
tion in  the  answer,  it  ought  to  be  Btri9tly 
limited  to  the  spmific  case  suggested. 

Where  an  answer  suggested  that  the 
plaintiff  had  for  a  certain  time  occupied  a 
house  of  which  he  was  tenant  in  common 
with  seveml  others,  and  that  by  virtue  of 
such  occupation  rent  became  due  from 
him  to  those  parties,  and  the  bill  was  there- 
upon amended  by  charging  that  the  plain- 
lifT's  occupation  was  not  exclusive,  and  no 
further  answer  was  put  in.  Hold,  that 
that  suggestion  did  not  warrant  an  inquiry^ 
whether  the  plaintiff  had  been  in  occupa- 
tion of  the  premises  dnring  any  and  what 
time,  and,  if  so,  whether  he  ought  to  be 
charged  with  any  and  viiiat  sum  in  respect 
of  such  occnpation. 

The  executor  of  A.  being  sued  for  pay- 
ment of  a  legacy,  set  up  as  a  defence  that 
the  plaintiff  had  for  several  years  occu- 
pied a  house )  part  of  an  estate  of  which  he 
and  A.,  and  other  persons,  were  tenants 
in  common  under  the  will  of  B.,  and  that 
A.'s  share  of  the  rent  due  from  the  plaintiff 
in  rrapoct  of  such  occupation  exceeded  the 
amount  of  the  legacy.  Semhle,  the  court 
will  not  in  a  suit  so  framed  direct  inquiries 
•s  to  the  plaintiff's  liability  for  rent,  or  as 
to  the  amount  due  from  him  to  A.'s  estate 
in  respect  thereof,  although  the  other  par- 
ties interested  in  such  inquiries  be  willing 
to  be  bound  by  them,  but  will  decree  im- 
mediate payment  of  the  legacy  in  question 
without  reference  to  the  counter-claim. 
M'Mahon  v.  Burehell,  127 

2.  Observations  on  the  importance  of 
confining  inquiries,  directed  by  a  decree, 
strictly  to  the  issue  raised  by  the  case  upon 
the  pleadings.    Bellamy  v,  SMne,    426 

See  Decrci,  2. 
Fraud,  2. 
Interpleader. 


INSOLVENT. 
See  JuKispicrriON,  3. 


INTEREST. 

MThere  a  decree  or  order  under  whlcb 
money  has  been  paid  is  reversed  on  appeal, 
the  money  is  in  general  ordered  to  be  re- 
paid toiihout  interest.     Parker  v.  Morrell^ 

453 


INTEEUXX:rUTORY  REFER- 
ENCE. 

Upon  a  reference  to  inqnirs  whether  it 
was  for  the  benefit  of  infants  in  whose  name 
a  suit  had  been  instituted,  that  the  same 
should  be  prosecuted,  the  Master  reported 
that  it  was,  and  exceptions  to  his  report 
were  overruled ;  but  a  petition  to  confirm 
the  report,  and  for  payment  by  the  defend- 
ant of  the  costs  of  the  reference,  was,  by 
the  court  below,  ordered  to  stand  over  till 
the  hearing  of  the  ckuse.  Held,  on  appeal, 
that  such  an  order  was  contrary  to  the 
practice,  and  it  was  discharged,  and  an 
order  made  according  to  the  prayer  of  the 
petition.    Raven  v.  Kerl,  692 

See    Interpleader 


INTERPLEADER. 

It  is  irregular  in  an  interpleading  suit  to 
direct  any  inquiries  as  to  the  confiictii&g 
claims  of  the  defendants  until  the  answers 
of  all  of  them  have  been  put  in. 

Where  an  injunction  has  been  granted  in 
an  interpleading  suit,  all  the  defendants  are 
interested  in  it,  and  all  ought  .therefore  to 
be  served  with  notice  of  a  motion  to  dis- 
solve it« 

On  a  motion  to  dissolve  an  injunction  in 
an  interpleading  suit,  an  order  was  made  di-- 
reeling  an  inquiry  as  to  the  title  of  the  de- 
fendant who  moved,  but  with  respect  to  the 
co-defendant,  who  had  not  answered  and 
did  not  appear  upon  the  motion,  only  di- 
recting an  inquiry  whether  ho  had  made  a 
claim.  After  the  Master  had  made  his  re- 
port and  the  Court  had  pronounced  its  final 
order,  the  order  of  reference  was  diacharsed 
and  the  consequential  proceedings  set  aside 
at  the  instance  of  the  plaintiff,  on  the  ground 
— 1st,  that  the  order  was  irregular  in  not 
reciting  an  aflidavit  of  service  on  the  absent 
defendant.  2ndly,  That  it  was  contrary  to 
the  practice  to  direct  any  inquiry  as  to  the 
title  of  the  defendants  until  the  answers  of 
all  of  them  had  come  in  ;  and  3dly,  That 
the  inquiry  actually  directed  was  defective, 
in  not  extending  to  the  title  of  the  absent 
defendant  as  well  as  to  that  of  the  other. 
Miosttrman  r.  Lewm,  18S 
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IRftEGULAHITY. 

1.  If  a  petitkm  for  an  ex  parte  order  rop- 
presMa  any  fact  which,  whether  material 
or  not»  woold,  if  commnnicatod  to  the  offi- 
cer, whose  duty  it  is  to  draw  up  the  order, 
prevent  him  from  doing  bo  without  mention- 
ing the  matter  to  the  Court,  the  order  will 
be  dischai]^ed  for  irregnlarity.  Cooper  v. 
Lewi»,  178 

3.  An  order  discharged  for  irregularity 
with  costs,  though  the  notice  of  motion  was 
general.  An  order  may  be  impeached  for 
irregularity,  although  the  notice  of  motioo 
do  not  specify  that  as  the  ground  of  it,  the 
omission  being  material  only  as  to  costs,  and 
not  always  even  as  to  them  Brown  v- 
Moberiwnf      .     '  173 

3.  Under  an  order  for  time  to  answer, 
the  defendant  may  pot  in  a  plea,  even  iu 
abatement. 

Where  a  defendant  having  obtained  such 
an  order  upon  grounds  which  would  only 
have  justified  an  extension  of  time  to  put  ior 
an  answer,  afterwarda  availed  himself  of  it 
to  put  m  a  plea  of  outlawry,  an  order  made 
by  the  Court  below  to  take  the  plea  off  the 
file  **  for  irregularity"  was  discharged,  on 
the  ground,  that  whether  the  filmg  of  the 
■^  plea  was  or  was  not,  under  the  circumstan- 
ces, contrary  to  good  faith,  it  was  not  ir- 
regular.   Hunter  v.  'Noekolds,  540 

See  Gbnerai.  Ordem,  6. 

iNTERPLEi^DEa. 

Jurisdiction,  4,  5,  6,  7. 

Laciies. 

Pauper. 

PLEADIItO. 


ISSUE. 

1.  Form  of  issues  directed  in  a  fbredo- 
•ore  suit  to  ascertain  Aether  a  mortgage 
deed  forty-five  yean  old  had  ever  subsisted 
as  a  security,  and  if  so,  whether  it  had 
been  satisfied.     Wynne  v.  Sty  an,        303 

d.  An  issue,  whether  a  security  had  been 
**  unfairly"  obtained,  superadded  to  an  issae 
whether  it  had  been  fraudulently  obtained, 
disapproved,  from  the  uncertainty  of  what, 
in  a  legal  sense,  constitutes  unfairness  as 
dlstins^uished,  if  it  be  distinguished,  from 
fraud.     Parker  v.  Morrell,  453 

3.  At  the  hearing  of  a  suit  to  enforce  an 
equitable  security  for  the  payment  of  an 
aunuity  which  was  impeached  on  the 
ground  of  a  defective  statement  of  the  con- 
sideration ill  the  memorial,  the  Court  below 
directed  4n  JMae  to  try  whethor  the  deed 


was  •  good,  Taltd,  and  bindiag  deed,  md 
whether  the  plaintiff  was,  by  virtue  there- 
of, entitled  to  recover  the  annuity,  but  at 
the  same  time  ordered  that  the  defendant 
should,  on  the  trial,  admit  the  due  execu- 
tion of  the  deed  (such  execution  having 
been  regularly  proved  in  the  cause.)  Held, 
on  appeal,  that  such  order  was  inconsistent 
with  the  form  of  the  issue :  and  further 
that  as  the  plaintiff's  title  to  relief  in  equity 
depended  on  a  legal  right,  the  Court  ought 
not  to  interfere  with  the  trial  of  that  right 
in  a  Court  of  law  by  requiring  the  defendant 
to  admit  any  fact  upon  which  it  depended. 
Elderton  v.  Lack,  680 

4.  On  a  bill  to  restrain  the  continuance 
of  a  trespass  alleged  to  have  been  actually 
committed,  the  Court,  in  putting  the  plain- 
tiff to  his  action,  will  not  require  the  defen- 
dant to  admit  any  fact  that  enters  into  the 
question  of  trespass,  at  least  unless  such  fact 
be  cleariy  and  unqualifiedly  admitted  in  the 
answer.     Duke  ojf  Beaufort  v.  Morris, 

€83 

5.  A  bill  by  a  vicar  claiming,  as  such, 
a  customary  payment  of  6d.  in  the  pound 
on  all  lands  and  houses  within  the  parish, 
was,  on  a  rehearing,  retained  with  liberty 
to  the  plaintiff  to  bring  an  action  ;  the  Lord 
Chancellor  considering  that  a  more  proper 
course  than  the  one  proposed  to  bo  taken 
by  the  Court  below,  of  directing  tint  an  is- 
sue to  try  the  immemoriality  of  the  custom^ 
and  then  taking  the  opinion  of  a  Court  of 
law  upon  the  validity  of  such  a  custom ;  the 
case  being  one  in  which  the  jurisdiction  of 
this  Court  was  resorted  to  merely  as  ancil- 
lary to  a  legal  right 

Suggestion  as  to  the  propriety  in  such 
cases,  of  going  to  law  first  to  ascertain  the 
right,  before  filing  the  bill,  in  this  Court. 
Butlin  V.  MaeterB,  290 

6.  It  being  suggested  that,  iu  consequence 
of  the  subject  matter  of  the  plaintiff  s  claim 
being  an  ecclesiastical  due,  the  proceedings 
necessary  for  ascertaining  his  right  would 
have  to  be  commenced  in  the  Spiritual 
Court,  the  Order  [ante  p.  :^91.)  was  varied 
merely  by  giving  the  plaintiff  liberty  to  take 
such  proceedings  (instead  of  bringing  such 
action,)  as  he  might  be  advised,  for  the  pur- 
pose of  establishing  his  right ;  the  Court  be- 
ing of  opinion  that  the  peculiar  nature  of 
the  demand,  and  of  the  remedy  applicable 
to  it,  afforded  no  reason  for  departing  from 
its  usual  course  of  procedure  in  a  case  in 
which  its  jurisdiction  was  resorted  to  mere- 
ly as  ancillary  to  a  legal  right.  Butlin  v. 
Masters,  529 

See  Costs. 
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jonrr  stock  oompant. 

8m  Injunotion,  8. 

Mui.TlFAKI(KnNBM^ 


JURISDICTION. 

1.  The  eomniittoe  of  a  lonatie  »  penon- 
•Dy  responsible  in  that  character  to  no  ja- 
yiodiction  bat  the  Great  Seal.  Aad,  there- 
forot  where  a  committee  had  neglected  to 
comply  with  an  order  in  lunacy,  authorix- 
ing  him  to  make  certain  payments  out  of 
the  lunatic's  estate,  in  diseharse  of  a  liabil- 
ity which  had  been  established  against  the 
lunatic  in  a  suit  at  the  Rolls ;  an  order  pro- 
nounced by  the  Master  of  the  Bolls  on  a  pe- 
tition in  the  cause,  that  the  payments  be 
made  *'  by  the  lunatic  or  the  committee"  on 
or  before  a  given  day,  was  discharged,  on 
the  ground  that  the  application  ought  to 
have  been  made  in  tho  lunacy,  and  that 
the  Master  of  the  Rolls  had  no  jurisdiction 
to  entertain  it    Amet  y.  ParArtnsofi,    388 

9.  A  builder  agreed,  by  a  written  eontract 
under  seal,  with  a  board  of  guardians,  to 
build  a  workhouse  according  to  a  certain 
plan  for  a  certain  sum :  and  any  deviations 
flrom  the  plan,  which  the  board  or  their  ar- 
chitect might  order  in  the  course  of  the 
work,  were  to  be  valued  in  a  particular 
manner,  and  the  value  added  to  or  deduct- 
ed from  the  stipulated  price,  as  the  case 
might  be ;  but  it  was  expressly  provided  that 
no  allowance  was  to  be  made  to  the  builder 
lor  additional  work,  unless  the  same  ihould 
be  ordered  in  writing.  After  the  buUder 
had  been  paid  for  all  the  work  done  pur- 
suant to  the  written  agreement,  he  filed  a 
bill  against  the  board,  alleging  that  much 
additional  work  had  been  done  with  the 
knowledge  and  sanction  of  the  board,  and 
on  the  faith  of  an  assurance  from  their  agent 
tliat  no  written  order  for  it  was  necessary, 
and  praying  an  account  and  payment  of 
what  was  due  in  respect  of  such  work.  On 
a  general  demurrer  to  the  bill.  Held,  first, 
that  the  subject-matter  of  the  claim  was 
not  of  itself  within  the  jurisdiction  of  this 
court ;  and,  secondly,  that  the  alleged  fraud 
en  the  part  of  the  board,  in  taking  advan- 
tage of  the  want  of  a  written  order  to  avoid 
paying  for  work  which  they  had  sanctioned, 
would  not  give  the  court  jurisdiction,  and 
that  bills  to  enforce  parol  contracts  within 
the  Statute  of  Frauds,  on  the  ground  of  part 
performance  were  difierent,  the  court  hav- 
ing jurisdiction  in  those  cases  over  the  ori- 
ginal subject-matter,  viz.  the  contract,  and 
2ie  question  being  whether  that  jurisdiction 
was  ousted  by  the  want  of  a  writing, 
whereas  here  the  attempt  was  to  make 
th#  want  of  a  writing  the  gromid  sC  ja- 


640 

3.  Craditon  of  an  insotvent  cannot  main- 
tain a  suit  respecting  property  or  rights 
alleged  to  have  belon^Dd  to  the  insolvent, 
and  to  be  vested  in  hM  assignee  under  the 
Insolvent  Debtor's  Acts*  upon  an  allegation 
of  collusion  between  the  assignee  and  the 
party  against  whom  the  relief  is  prayed: 
and  the  same  rule  applies  to  suits  for  asim- 
ilar  (Aject  by  the  insolvent  himselt  Aealb 
V.  Chadwiek,  649 

4-  Proceedings  by  a  creditor  under  tho 
1  dt  2  Viet.  c.  110, 8. 8r  with  a  view  to  ma- 
king the  alleged  debtor  a  bankrupt  in  de- 
fauk  of  his  paying  the  demand,  will  not  bo 
interfered  with  in  a  court  of  equity  on  the 
ground  merely  of  an  allegaticm  that  such 
proceeding  ia  dictated  purely  by  fraud  and 
malice,  and  that  no  debt  is  in  &ct  due. 
Pirn  V.  WOmm,  653 

5.  SemhUt  where  the  right  of  a  party  to 
petition  Pariiament  against  a  bill  ponding 
there,  depends  solely  upon  his  having  some 
private  interest  which  is  likely  to  be  affec- 
ted by  it,  this  Court  has  the  same  junsdie- 
tion  to  restrain  him  by  injunction  from  so 
petitioning,  as  it  would  have  to  restrain  him 
from  bringing  an  action  at  law  or  asserting 
any  other  ri^t  connected  with  such  inter- 
est. Stockton  and  Hartlepool  Railway 
Company  v.  The  Leedo  and  Tkirok  and 
the  Clarence  Railway  CompanieOf      666 

6.  A  covenant  between  yendor  and 
purchaser,  on  the  sale  of  laud,  that  the  pur- 
chaser and  his  assigns  shall  use  or  abstain 
from  using  the  land  in  a  particular  way, 
will  be  enforced  in  equity  against  all  subset 
qnent  purchasers  with  notice,  independent-' 
ly  of  tiie  question  whether  it  be  one  which 
runs  with  the  land  so  as  to  be  binding  upon 
subsequent  purchasers  at  law.  Tulk  t. 
Moxhay,  774 

7.  Semble.  When  an  action  is  referred 
b)'  an  order  at  Nisi  Prins,  this  court  has  no 
jurisdiction  to  interfere  with  the  certificate 
of  the  referee  or  with  the  judgment  en- 
tered up  puTfeuant  thereto,  on  any  ground 
on  which  it  would  not  have  such  jurisdic- 
tion if  the  judgment  had  been  obUined  in 
the  ordinary  course  upon  the  yerdiet  of  m 
jury.     Chtuk  v.  Cremert  477 

See  Account. 
Aw^an. 
Injunction. 
IssuB. 
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LACHES. 

An  objeetkm  of  mere  fornii  not  goma  to 
the  enlstftnoe  of  the  eaee,  ehoald  1m  taien 
■peedily ;  for  if  a  party  being  aware  of 
■Qch  objection  a]k>ws  hie  adrenary  to  take 
ooneeqnentta]  proceedings  without  noticing 
it,  he  wiJI  not  be  allowed  afterwaidi  to 
raiie  it    SteeU  v.  Phmert  780 


LAPSK 
860  CoMvnuonoir,  & 


UEN. 

Tile  charterer  of  a  ship  in  a  foreign  port, 
who  had  notice  of  a  prior  mortgage  on  the 
ship  and  its  future  earnings,  agraed  with 
the  mast^,  who  was  also  owner,  to  ad- 
vance on  bottomry  such  sum  as  should  be 
necessary  to  equip  the  ship  fw  the  home- 
ward voyage,  and  a  bottomry  bond  wus 
accordingly  executed,  but  the  amount  of 
the  necessary  ozpenses  of  outfit  turned  out 
greater  than  that  for  which  the  bond  was 
given.  Held,  that,  as  against  the  mort- 
gagee, he  was  not  entitled  to  set  off  the 
excess  against  the  sum  which  became  due 
under  the  charter-party.    Dobwn  ▼.  Lyall, 

335 


LIMITED  ADMINISTRATION. 
See  AnMncwnLATioN  ad  utem. 


LUNACY. 

I.  Carriage  ef  Commitnon* 

1.  Where  there  is  a  contest  between 
several  parties  for  the  carriage  of  a  com- 
mission of  lunacy,  the  court  considen  only 
which  of  them  is  most  likely  to  bring  out 
the  truth,  and  no  regard  is  paid  to  prox- 
hnity  of  relationship  or  other  considerations 
of  that  kind,  though  these  are  of  import- 
ance when  the  question  is  as  to  the  ap- 
pointment of  a  committee.  In  re  Webb,  10 

3.  On  a  contest  for  the  carriage  of  a 
commission  of  lunacy,  that  party  is  select- 
ed who  is  roost  likely  to  bring  out  the 
whole  truth;  subject  to  which  a  prefer- 
ence is  given  to  the  nearest  of  kin. 

Applications  by  other  parties  for  leave 
to  attend  the  execution  of  the  commiasiou 
are  in  the  discretion  of  the  court,  and  mere 
relations  are  not  generally  allowed  to  do 
■0  nnlesB  they  have  an  interest 

A  fuggettMo  that  a  puty,  who  i^ipUed 


for  sneh  leave  oo  the  gnmnd  of  faiterest 
should,  as  the  condition  of  its  being  grant- 
ed, be  concluded  by  the  verdict,  ovenuled. 
In  re  Neebitt,  245 

IL  Appointment  of  Committee. 

1.  In  a  contest  for  the  committeeship  of 
a  lunatic,  the  party  who  has  had  the  ca)r- 
raige  of  the,  commission  is  not  on  that 
ground  entitled  to  any  preference. 

Where  the  issuing  of  a  commission  of 
lunacy  is  opposed,  or  the  carriage  of  it  con- 
tested, the  court  will  not  prospectively  give 
leave  to  any  party  to  propose  himself  as 
committee  in  the  event  of  the  subject  of  the 
commission  beine  found  of  unsound  mind, 
but  m  issuing  the  commission  will  diroct 
that  no  proceedings  be  taken  for  the  ap- 
pointment of  a  committee  until  further  or- 
der.   In  re  Webb,  10 


2.  A  bastard  tenant  for  life  of  real 
tateo  being  found  lupatic,  leave  was  given 
to  his  natural  daughter,  who  had  resided 
with  him  up  to  the  time  of  his  confinement, 
to  carry  in  proposals  for  a  committee  of 
the  estate  as  well  m  of  the  person,  as  a 
check  upon  the  ramainderman.  In  re 
Webb,  116 

3.  The  mother  and  guardian  of  an  in* 
fant  tenant  in  tail  in  remainder,  preferred 
to  the  nominee  of  the  party  interested  in 
the  personal  estate  of  a  lunatic,  tenant  for 
life,  as  committee  of  his  estate.  In  re 
Webb,  533 

« 

IIL  AUowaneeo  to  Committee, 

1.  The  committee  of  the  estate  of  a  lu- 
natic is  not  entitled  to  any  remuneration 
for  his  trouble.  Where  any  allowance  at 
all  li  made  to  him,  it  is  not  for  his  sake, 
but  for  the  benefit  of  the  estate,  as  where 
rents  cannot  be  eflbctually  collected  by  the 
ooomiittee  without  assistance.  Re  WtUker, 

630 

2.  Allowances,  not  exceeding  5  per  cent 
on  receipts,  to  committee  of  lunatic's  es- 
tate for  expenses  out  of  pocket  in  collect- 
ing rents.    Re  Weetbrooke,  631 

3.  A  committee,  who,  having  been  au- 
thorized by  the  court  to  expend  a  certain 
sum  in  rebuilding  a  farmhouse,  expended 
half  as  much  again  in  building  one  of 
larger  site  on  a  different  site,  was  not  al- ' 
lowed  the  excess  ;  although  what  he  had 
done  appeared  to  be  bene&ial  to  the  es- 
tate.   In  re  LangAum,  299 

4.  On  the  death  of  a  lunatic,  where 
'there  had  been  noorder  fag  a  mainUmmo^. 


84& 
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the  per86tia1  represetitative  ofi^red  to  con* 
aent  to  an  order  for  payment  of  a  liquida- 
ted sain  to  the  interim  committee  for  past 
mainteuance,  in  order  to  avoid  the  expense 
of  a  reference,  the  estate  heing  iucooi^ider- 
able.  But  the  Lord  Chancellor  refused  to 
sanction  the  payment,  unless  on  the  con- 
sent  of  the  parties  beneficially  interested 
in  the  soiplus  of  the  estate.  In  re  Pat- 
rick,  394 

IV.  Allowances  to  RelationB. 

1.  The  modem  practice  of  making  al- 
lowances out  of  lunatics'  estates  for  their 
collateral  relations  disapproved,  and  to  be 
kept  wiihin  narrow  limits. 

A  comparitiveiy  small  sum  which  the 
Master  had  approved  as  proper  to  be  al 
lowed  out  of  the  surplus  income  of  the  lu- 
natic, which  was  very  considerable,  for 
drainage  of  an  estate  of  which  the  lunatic 
wufl  tenant  for  life,  with  remainder  to  his 
brother,  was  disallowed  by  the  Lord  Chan- 
cellor, though  no  one  objected  to  it.  In  re 
Clarke,  282 

2.  Application  for  a  reference  as  to  the 
propriety  of  advancing  a  large  sum  of  mo- 
ney out  of  the  capital  of  a  lunatic's  estate, 
to  enable  his  eldest  sou  to  purchase  an  es- 
tate, refused.     In  re  Thomas,  169 

V.  Securities. 

Securities  belonging  to  a  lunatic's  es- 
tate, ordered  to  be  deposited  with  the  Mas- 
ter for  the  purpose  of  reducing  the  amount 
of  the  committee's  recognizances.  In  re 
Eagle,  201 

VI.  Superseding  Commission. 

The  Lord  Chancellor  will  not  in  general 
supersede  a  commission  of  lunacy  after 
verdict,  without  seeing  the  lunatic. 

A  commission  cannot  be  superseded  as 
to  the  person  of  the  lunatic,  and  at  the 
same  time  continued  in  force  as  against 
the  parties  accountable  for  the  lunatic's  es- 
tate. 

But  a  Inuatic  who  has  recovered  will  be 
allowed,  without  superseding  the  commis- 
sion, to  have  the  control  of  his  fortune, 
and  to  superintend  the  prosecution  of  ac- 
counts atruinst  accounting  parties  without 
th«  intervention  of  the  committee.  In  re 
Joanna  Gordon,  212 


LUNATIC  MORTGAGEE. 

The  costs  of  proceedings  under  the  1  W. 
4,  c.  60,  s.  3,  for  the  purpose  of  obtaining 
k  reconveyance  of  a  mortgagee  estate  from 


a  lunatic  mortgagee,  tore  to  be  borne  1^ 
the  lunatic's  estate.      In  re  Tewnsena, 

348 


LUNATIC  TRUSTEE. 

The  court  may  appomt  a  new  trustee 
on  petition,  under  I  W.  4,  c  60.  s.  22,  al- 
though the  instrument  creating  the  trust 
contains  a  pewer  to  appoint  new  trustees. 
InreFoxhall,  281 


MARRIAGE  ACT. 

In  settling  the  property  of  a  minor,  who 
has  been  married  in  fraud  of  the  provisions 
of  the  Marriage  Act,  4  G.  4,  c.  76,  the 
court  is  bound  to  carry  into  effect  the  direc- 
tions given  by  the  act  for  preventing  the 
ofTeuding  party  from  deriving  any  pecun- 
iary benefit  from  the  marriage,  as  far  as 
may  be  without  prejudicing  the  pecuniary 
interests  of  the  innocent  party  and  the  is- 
sue of  the  marriage.  And,  therefore,  in  a 
case  where  the  minor  was  a  female,  the 
court  refused  its  sanction  to  a  general  power 
of  appointment  being  given  to  her,  in  case 
she  should  die  before  her  husband,  over 
one-third  of  her  property,  though  there 
should  be  children ;  as  she  might  exercise  it 
in  favor  of  her  husband  to  the  prejudice  of 
the  children ;  but  the  court  approved  of 
a  power  being  given  to  her  in  case  she  sur- 
vived her  husband,  though  there  should 
be  children,  of  appointing  such  one-third 
either  by  deed  or  wnll ;  as  it  was  for  her 
benefit  to  be  able  in  that  case  to  make  pro- 
vision for  a  second  marriage. 

Held,  also,  that  it  was  no  objection  to 
the  settlement,  that  a  child  dying  in  the  life- 
time of  the  father,  after  having  attained  a 
vested  interest  under  its  limitations,  mi?ht 
bequeath  such  interest  to  the  father  At- 
tomey-General  v.  Lucas,  753 


MARRIED  WOMAN. 

1.  The  court  will  not  make  a  peremp- 
tory order  upon  a  married  woman,  to  exe- 
cute a  conveyance  of  an  estate  not  settled 
to  her  separate  use.     Jordan  v.   Jones, 
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2.  A  fund  in  court  was  subject  to  a  trust 
for  a  husband  for  life,  remainder  to  his  wife 
tor  life,  remainder  to  their  son  absolutely. 
The  husband  and  eon,  by  deed,  surren- 
dered and  released  their  respective  intents 
to  tho  wife  for  the  express  purpose  of 
niving  her  a  present  absolute  interest  in  the 
fund,  and  thereby  enabling  her  to  assign 
It  at  once  to  the  ton.    But  a  petition  by 


INDEK. 
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the  three  for  payment  «f  the  fund  to  the 
■on  was  refased,  ou  the  ground  that  this 
court  will  not  establish  an  equitable  mer- 
ger by  analog  to  law,  where  the  effect 
would  be  to  defeat  its  own  roles  and  prac- 
tice  in  the  protection  of  married  women 
from  the  marital  control.  Whittle  v. 
Henning,  731 

See  Husband  and  Wifb 
Nkzt  Friend. 


M£RG£R. 
See  Marrikd  Woman,  3. 


MINES. 

The  purchaser  of  shares  in  a  mining  com- 
pany is  not  entitled  to  a  regular  abstract  of 
title  to  the  mines  themselves  as  if  he 
were  purchasing  a  share  in  the  land  in 
which  they  are  worked  ;  but  he  is  entitled 
to  such  evidence  of  the  constitution  of 
the  company  and  of  the  nature  of  the  title 
under  which  the  mines  are  worked,  as 
will  show  that  the  subject  matter  of  the 
purchase  is  what  it  professes  to  be,  and  that 
the  proposed  form  of  transfer  to  him  will 

give  him  a  valid  title  to  the  shares.     Gur- 
ng  V.  Flight,  613 


thft  iioiti  of  tlM  putiwnkip  faaniiflM,  and 
amounting  therefore  to  a  guarantee  by  the 
firm  to  the  parties  concerned,  that  they 
should  he  placed  in  the  same  situation  as  if 
the  fact  represented  was  true. 

2d.  That,  although  the  plaintiff  mi^t 
have  a  right  of  action  at  law  for  the  mo- 
ney, he  had  also  a  concurrent  remedy,  on 
the  ground  of  fraud,  in  equity. 

3d.  That  in  equity  the  effect  of  the  mis- 
representation, so  far  as  regarded  the  Stat- 
ute of  limitations,  was  the  same  as  if  it 
had  been  made  on  the  day  the  fraud  was 
discovered,  notwithstanding  the  partnership 
had  been  dissolved  more  than  six  years  be- 
fore.   Blair  v.  Bromley,  354 


MISTAKE. 

Promises  were  sold  for  the  residue  of  a 
term  of  which  both  parties  at  the  time  sup- 
posed that  eight  years  only  were  uuexpired, 
and  the  price  wao  fixed  expressly  on  that 
supposition.  It  afterwards  appeared  that 
twenty  years  were  in  fact  unexpired  at  the 
time  of  the  sale.  But  a  bill  by  the  vendor 
to  make  the  puruhaser  a  trustee  of  the 
term  for  the  twelve  additional  years  was 
dismissed.     Okill  v.  Whittaker,  338 


MISJOINDER. 
See  Paktixs,  5. 


MISREPRESENTATION. 

A.  and  B.  having  for  many  years  been 
partners  in  business  as  solicitors,  dissolved 
their  partnership  in  1 834,  and  the  business 
continued  to  be  carried  on  by  A.  alone,  un- 
til lH41,  when  he  became  bankrupt,  and  it 
was  then  discovered  that  a  sum  of  money 
which  had  Ix'en  paid  by  u  client  into  the 
joint  account  of  the  firm  at  their  bankers 
in  1829,  for  the  purpose  of  investment,  and 


ted  to  have  been  invested  accordingly,  and 
on  which  he  had  regularly  paid  interest  on 
that  footing,  had,  instead  of  being  invested, 
been  appropriated  by  him  to  his  own  use 
Upon  a  bill  filed  by  the  client  against  B.  to 
make  him  liable  for  the  money, 

Held,  1st,  That,  even  assuming  the  6c- 


MORTGAGE. 

A.  having  mortgaged  an  estate  to  B.  and 
C  in  succession,  agreed  to  sell  it  to  D.  free 
from  incumbrances  ;  part  of  the  purchase 
money  was  to  be  paid  down,  and  the  r^ 
on  the  completion  of  the  purchase.  During 
the  investigation  of  the  title  A.  induced  D., 
who  was  ignorant  of  the  mortgages,  to  make 
further  payments  on  account  of  the  pur- 
chase mimey,  and  having  also  raised  a  fur- 
ther sum  from  E.  on  the  securitv  of  his 
contract,  without  giving  him  notice  of  i'.'s 
mortgage, became  insolvent audabsconded 
A.  thereupon,  with  notice  of  all  that  had 
happened,  paid  off  C  's  mortgage  out  of  the 
balance  of  the  purchase  money  remaining 
due,  and  E.  to  secure  himself,  took  an  assign- 
ment of  B.'s  mortgage.  But  the  balance  of 
which  A.  had  shortly  afterwards  reprrsen-lpurchaso  money  not  being  sufficient  to  pay 


both  E.'s  charge  and  what  E.  had  paid  to  B., 
Held,  reversing  the  judgment  below,  that 
E.  was  not  entitled  to  tack  his  security  to 
B.*s  mortgage,  first,  because  his  security 
was  not  a  security  on  the  estate,  but  only 
on  the  purchase  money  :  and,  secondly,  be- 
because,    altliough    E.    at    the    time    he 


fendant  to  have  been  (as  he  alleged  he  was)  advanced  h's  money  had  no  notice  of 
personally  ignorant,  from  the  beginning  of  any  particular  incumbrance  on  the  estate 
the  whole  transaction,  and  to  have  derived  except  B.'s,  he  knew  that  ho  was  dealiri.'r 
no  benefit  from  the  fraud,  still  he  was  bound  Utr  a  supposed  balance,  out  of  which  D., 
by  the  representation  of  his  partner — such  having  contracted  for  the  estate  free  from 
ropreseniation  relating  to  a  matter  within .  incumbrances,  would  be  entitled  to  pay  off 
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any  fawambniiMito  wUeh  the  wtate  miglit 
bo  found  to  be  fabject,  and  thoBBfoie  the 
equities  of  D.  and  £.  were  not  eqiuL  La* 
eey  v.  IngU,  413 

See  FoRBCxxwuKS. 

LiBN. 

Partibs,  3. 

Pkincifal  and  Su&vnr. 
Statvi  of  LnciTATioiie. 


MULTIFARIOUSNESS. 


An  individual  ehareholder  in  an  inaol- 
▼ent  joint-Btock  company,  being  raed  at 
law  by  a  banking  finn  conaiating  of  five 
^partneiB,  one  of  whom  was  also  a  Mharehol- 
der  in  the  company,  for  a  debt  due  from 
the  company  to  the  bank,  filed  a  bill  against 
the  plaintiff  at  law,  and  all  the  other  share- 
bolden  in  the  company,  praying  that  the 
affiurs  of  the  company  might  be  wound  up, 
and  that,  in  the  mean  time,  the  action 
might  be  stayed.  A  general  demurrer  by 
the  other  four  partnen  in  the  bank  was 
allowed,  on  the  ground  that  the  relief 
prayed  necessarily  involyed  the  winding  up 
of  the  affaire  of  the  bank  as  well  as  of  the 
company,  which,  if  it  had  been  specifical- 
ly prayed,  which  it  was  not,  would  haye 
rendered  the  lull  multifarious.  Rheam  y 
Smitht 


NoncB. 

See  liiur. 

MoaTOAOS. 

NULUTT. 


NULLinr. 

An  order  of  the  Court  of  which  the  party 
afiected  by  it  has  notice,  though  not  formal- 
ly seryed  upon  him,  is  not  to  be  disregarded 
or  treated  by  him  as  a  nullity,  howeyer 
certain  it  may  be  that  the  order  is  errone- 
ous, and  would,  upon  a  proper  application 
for  that  purpose,  be  dischaiged.  Ckuek 
y.  Cremer,  113 


PARLIAMENT. 


MUTUALITY. 
See  Injunction,  3, 4. 


NAVIOATION  LAWS. 
See  Illegal  CoNrnAor. 


Under  an  act  of  pariiament  by  which  tfao 
conseryaton  of  riyer  banks  were  empow- 
ered to  apply  the  funds  under  their  oontnlv 
(which  were  raised  by  a  rate  upon  the  pro- 
prietois  of  adjacent  lands), "  in  doing,  con- 
structing, and  executing  all  such  works, 
acts,  matters  and  things  as  they  diouhi 
from  time  to  time  deem  necessary,  proper 
or  expedient  for  putting  the  banks  into  and 
maintaining  the  same  in  a  permanent  state 
of  stabUity :"  Held,  that  they  were  autho- 
726  rized  to  vpfHy  a  portion  of  the  fund  in 
watching  and,  if  nocessary,  opposing,  a  biU 
in  pariiament  for  a  project  lower  down  the 
river,  which  was  likely  to  be  injurious  to 
the  banks  under  their  superintendenee. 
Bright  y.  North,  316 

See  JuRsnxonoN,  & 


NEXT  FRIEND. 

An  application  by  a  mamed  woman 
plaintiff,  for  leaye  to  change  her  next  friend, 
b  iu  the  discretion  of  this  court,  and  will 
not  be  granted  if  there  be  reason  to  belieye 
that  the  defendant's  security  for  costs  will 
be  thereby  prejudiced. 

Whether  the  court  will  stay  proceedings 
in  a  suit  by  a  mairied  woman  on  the  ground 
that  her  next  fnend  is  not  of  ability  to  an- 
swer costs.     Qumre,    Jonet  y.  Fawett, 

376 


NEXT  OF  KIN. 
See  CoNvmucTiON,  1,  9. 


PARTIES. 

I.  The  absence  of  a  necessary  party  to 
any  part  of  the  relief  prayed  l^  a  bifl» 
though  the  prayer  be  in  the  altematiye,  is 
a  good  objection  on  demurrer. 

An  allegation  that  the  defendant  bemg 
the  perMU  entitled  to  take  out  reprssenU- 
tion  to  a  deceased  party,  refuses  to  a|^y 
for  it,  and  impedes  the  plaintiff  in  procuring 
a  grant  of  it  to  auy  other  person,  is  not  a 
sumcient  answer  to  a  demurrer  founded  on 
the  absence  of  such  representatiye ;  but» 
§eeu9,  if  the  bill  alleges  that  the  grant  of 
representatkm  is  actually  in  litigation  in  the 
Ecdesiasacal  Cooxt.    Pemw  y.  Wati$, 
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3   A  party  entitled  to  a  uMHOty  of  an  aa- 

certained  fund  cannot  maintain  a  suit  for 

payment  of  his  share  without  making  the 

Ipenon  entitled  to  the  other  moiety  a  party. 


%  mjag  to  a  tewoh  «r  traH,  the  vMe 
fond  m  not  jEBrthooming.    iSem6[«  .- 

Azid  the  deeimi  in  l*«rry  ▼.  Knett  (5 
Beav.  393),  to  the  oootmy,  diMpproved. 
JUnagkMi  y.  Smith,  301 

3.  The  penonal  lepreeenUtive  of  a  de- 
eeaied  tenant  fer  life  of  a  moitf^^  eetato, 
iinet  a  neoeauuy  paity  to  a  hiU  by  the 
mortgegee  againet  the  remainderman,  al- 
thoa^  the  Ul  pray  payment  of  an  anrear 
of  intoraii  which  aoonied  dniiag  hk  life- 
lime.     Wptmy.Siyan,  303 

4.  The  rale  whiehallowB  the  tettenent 
in  tail  to  lepreeent  the  fee  in  flaitaaffectm|p 
the  eetato  does  not  apply  to  heinof  entaS 
under  a  Sootch  deed  of  talisie ;  and  theie- 
iore  a  decree  in  a  mit  framed  apon  that 
principle,  for  the  admiaietration  «  a  ~ 
which  in  certain  event  waa  liaUe  4o  be  in- 
▼eiMed  in  the  pnichaae  of  land  in  ^Scotland 
to  the  wee  of  a  Scotch  deed  of  tailiie,  waa 
cpeaed  at  the  instance  of  a  anbaeipMBt  heir 
cf  entail  aader  that  deed. 

How  far  and  in  what  eaaaa  the  bain  ef 
a  Scotch  entail  are  necenary  pai<ica  to  a 
suit  in  this  Ooort  tifnghing  mattenin which 
they  are  intonated  aa  such  heiai  of  entail. 
qumre,    Fwdyce  ▼.  Bridg§9.  407 

5.  Theconthigentant«estefateatator*s 
widow  under  an  ultinato  limitation  of  per- 
•onality,  in  the  event  of  the  death  of  alibis 
children  under  twenty-one,  «  to  those  who 
would  then  be  entitled,  under  the  Statnto 
of  Distribution,"  is  sufficient  to  make  her  a 
proper  party,  aa  co-plaintiff  with  the  chil* 
dien,  in  a  suit  for  administration  ef  the  es- 
tate.   JMerU  ▼.  Boberii,  534 

See  EjUMraATieN  of  PAaTisa. 
PaaaoKAi.  RwiMMTArrrB. 


PARTNER. 

EvumioB,  8. 
FaAOP,  4. 
iMunonoif ,  8. 


fund'  account 


PART  PERFORMANCE. 
See  JumsDionoii,  S. 


PAUPER. 

The  meaning  of  the  common  aflidant 
required  on  apiwcations  for  leave  to  sue  or 
defend  in  forma  pauperit  is,  that  the  par- 
ty hue  not  51  in  the  world  besides  6lc*  avail- 
able for  the  prosecution  or  defence  of  the 
suit :  and  if  he  can  make  the  affidavit  with 


truth  in  tha*MMe»  the 
the  details  of  his  means  and  the  cirenm- 
stances  which  render  theqi  unavailable,  is 
not  such  an  cmisMcn  ef  material  feotaai 
will  uMlaoe  the  Court  en  thai  grsund  alone 
todiiehamtheofdei.    Artcasr  ▼.  Jfsrto% 

386 


PAYMENT  INTO  COURT. 

A  traatee  charged  with  misappUeatkm 
of  trnst«-monies,  admitted  by  Ua  answer 
that  he  had  misapplied  three  eums,  and 
set  feiih  a  debtor  and  creditor  account,  in 
which  he  credited  Umself  with,  amoigsi 
othew,  those  three  sums,  and  also  with  a 
fourth  sum  which  was  equally  inadmissi* 
Me,  but  which  tuned  the  balanoe  of  the 
in  hii  &vor.  On  a  motion  for 
payment  of  the  three  aums  into  court. 
Held  that  the  ^aintiff,  net  having  in  his 
motion  challeaged  the  fourth  sum,  the  mo- 
tion could  only  be  granted  to  the  extent  to 
which  the  answer  adrtiited  a  balance  after 
striking  those  three  items  out  of  the  dia- 
diaige.    JVbAes  v.  ^Scpptaft,  19 


PERPETUATION  0¥  TESTIMONY. 

It  ie  no  objection  to  the  puUicatioa  of 
depositione  which  have  been  taken  in  a 
suit  to  perpetuate  testimony  that  the  pro- 
redings,  for  which  they  are  required,  are 
in  the  court  of  a  foreign  oountiy,  or  that 
other  depositwna  taken  in  a  similar  auit  in 
that  country  have  already  been  pubUshed. 

8§iMe,  Thii  court  haa  jurisdiction  to 
perpetuate  teatimony  with  a  view  to  pro- 
ceeidhigB  m  foreign  oowte.  Miwris  v.  Mer- 
m,  905 


PERSONAL  REPRESENTATIVE. 

On  a  demurrer  to  a  bfll  aeeking  pay- 
ment of  a  legacy  out  of  aaeeta  oome  to  the 
hands  of  the  defondant,  who  was  the  hus- 
band of  the  sole  exeoutriz,  deceaaed :  Held, 
that  an  allegation  that  all  the  testetoi's 
debts  and  the  other  legacies  bequeathed  by 
his  will  had  been  paid,  and  that  there  were 
aaseta  uUru  in  the  hands  ef  the  defendant 
to  satisfy  the  '^ntiff 's  demand,  waa  not 
sufficient  to  dispense  with  the  presence  of 
a  penonal  repreaentetive  of  the  teatotor: 
the  allegation  being  one  which,  even  if  ad- 
mitted by  the  defendant,  the  court  would 
not  take  hie  word  for.    Penmt  ▼.  W^stte, 

149 

See  liONAor. 
Pasties,  3. 
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PETITION  OF  RIGHT. 

1.  The  Lord  ChancaUor  will  not  nmke 
an  order  for  a  oommianoii  upon  a  petition 
«f  right  without  notiee  to  the  Attorney- 
General.    In  re  Rob§on9  64 

9.  The  first  otep  in  proceedings  upon  a 
petition  of  right  on  which  the  royal  en- 
dorsement has  been  made  is,  to  ascertain 
the  facts  in  which  the  petitioner's  claim  is 
fimnded :  and  a  commisHOO  fw  that  pnr 
pose  is  of  eouise,  unless  the  Attorney-Gen- 
eral be  willing  to  admit  the  facts  as  aU 
legedi  and  to  take  ivue  upon  them  by  de- 
/»  rs  jBoron  de  Bode,  85 


PLEA. 

See  InmiouLAurr,  3b 
Rbtitoe. 


PLEADING. 

1.  A  question  between  the  heir  at  law 
and  next  of  km  as  to  conrenion  of  real  es- 
tate, cannot  be  disposed  of  in  a  snit  in 
which  neither  of  thwe  parties  is  plaintiff. 
Rigby  y.  Strangwaya,  175 

2.  A  bill  of  review,  or  a  sopplemental 
bill  in  the  nature  of  a  bill  of  review,  is  ne- 
cessary where  the  title  or  subject-matter  of 
the  cbim  has  been  directly  adjudicated 
upon  in  a  former  suit  by  a  decree  declaring 
or  assuming  a  right  or,  in  the  case  of  a  dis- 
rainal  of  a  bill,  negativing  it ;  but  an  order 
of  dismissal  is  a  bar  only  when  the  court 
has  thereby  determuied  that  the  plaintiff 
has  no  title  to  the  relief  sought  by  the 
bill,  and,  therefore,  the  dismissal  of  so 
much  of  a  bill  as  relates  to  an  iiroe  raised 
by  it  which  is  irretevaut  to  the  relief  pray- 
ed, is  no  bar  to  a  new  bill  by  the  same 
party  (at  a  diflbrent  object  depending  upon 
the  same  iHue. 

The  proper  teet  by  which  to  trr  whether 
a  bill,  which  recites  a  decree  ano  proceed- 
ings in  a  former  suit,  is,  in  reference  to  such 
a  decree,  to  be  considered  a  supplemental 
bill  in  the  nature  of  a  bill  of  review,  is  to 
see  whether,  if  such  decree  and  proceed- 
ings were  omitted  from  the  bill,  they  could 
be  effectually  pleaded  in  bar  to  it:  for 
which  purpose  it  is  not  sufficient  that  the 
plaintiff's  claim  in  the  second  suit  de- 
pends upon  a  determination  of  some  issue 
at  variance  with  the  determination  of  the 
same  issue  in  the  former  suit,  unless  such 
issue  be  relevant  to  the  objects  of  both 
suits,  and  be  raised  between  the  parties 
hi  the  same  rights  and  in  reference  to  the 
snigeot-inatter  of  daim. 


A  pudiasor,  frdm  the  trustees  imder  « 
will  of  1818,  of  part  of  the  devised  estate* 
filed  a  bill  agamst  the  trustees  and  the  par- 
ties beneficiiUly  interested,  suggesting  that 
the  will  had  been  obtained  by  fraud,  and 
was  invalid,  but  praying  no  relief  on  that 
supposition,  but  only  that  the  validity  of 
the  will  might  be  inquired  into,  and  that, 
if  it  should  be  found  to  be  valid,  the  con* 
tract  might  be  specifically  performed.  At 
the  hearing,  the  bill  was  dismisBed  a» 
against  all  the  defendants,  except  the  tms^ 
tMS,  and  that  part  of  it  which  went  i/y 
impeach  the  will  was  dismissed  as  against 
the  trustees  also,  and  the  usual  reference 
was  directed  as  to  title,  and  the  Master 
having  reported  in  fovor  of  (he  title,  a  de^ 
cree  was  ultimately  made  for  specific  per- 
formance. Some  years  after,  the  samo 
plaintiff  filed  another  bill  against  the  par- 
ties in  poBsessiott  of  the  rest  of  the  estate* 
under  the  will  of  1818,  reciting  the  for^ 
mer  decree  and  proceedings  ;  but  cfaargmg 
that  the  will  of  1818  had  been  obtained 
by  fraud  and  when  the  testator  was  in^ 
competent,  and  praying  that  it  might  beset 
aside,  and  that  the  plaintiff  might  be  de- 
clared entitled  to  the  estates  under  a  limita- 
tion in  a  prior  will  of  1815,  under  which, 
supposing  the  will  of  1818  to  be  invatidr 
his  title  had  just  accraed  Held  (revening 
the  decision  below)  that  the  decree  ana 
proceedings  in  the  former  suit  were  no  bar 
to  the  institution  of  the  second,  on  the 
pound,  1st.  That  the  issue  raised  by  tho 
ust  suit  as  to  the  validity  of  the  will  of 
1818  was  not  relevant  to  the  object  of  thai 
suit :  2dly.  That  the  two  suits  were  not 
brought  by  the  plaintiff  in  the  same  right, 
or  3dly,  for  the  same  soUect-matter  of 
claim.     BainhHgge  v.  Baadeley,       705 

A  biU  by  the  representative  of  adeceased 
partner  against  the  surviving  partner,  for 
an  account  of  the  partnership  dealings 
and  transactions,  contained  an  allegation 
that  the  defendant  had  employed  and  in- 
tended to  employ  the  assets  of  the  late 
partneiship  in  carrying  on  the  businesB  on 
his  own  account,  but  preyed  no  relief  in 
reqpect  of  such  allegation,  and  the  decree 
merely  directed  the  ordinary  partnership 
accounts,  reserving  further  directioos.  But 
on  the  death  of  the  defendant  some 
yearn  afterwards,  and  before  the  Master 
had  made  his  report  under  the  decree,  the 
same  i^aintiff  filed  a  bill  of  revivor  and 
supplement  against  the  representatives  of 
the  late  defendant,  repeating  the  allegation 
above-mentioned  as  to  the  employmeiit 
of  the  partnership  funds,  and  praying  an 
account  of  the  profits  made  thereby,  in 
addition  to  the  usual  prayer  for  carrying 
on  the  accounts  directed  by  the  former 
decree.     Held  (rsvunmgthe 


IlTDKk. 
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Iftw)  Uiat  meh  MB  was  noti  in  nftmnbe  to 
tiie  deorae  in  the  original  snil,  a  aopple- 
mental  trill  in  the  nature  of  a  bill  of  review, 
the  new  relief  foanded  upon  the  allegation 
abore-mentioned  not  being  inoonaistent 
with  that  decreoi  but  so  far  from  it,  that 
the  aoeonnts  directed  by  the  deerae  were 
neeeanry  to  raise  the  case  for  sneh  new 
relief,  and  must  have  been  directed,  if 
both  claimB  had  been  united  in  one  suit 

The  question  in  such  eases  turns  upon 
the  matter  of  the  decree,  and  net  upon  al- 
legations m  the  original  bill  to  vdiich  the 
dMree  does  not  apply.  Toulmin  y  Cop- 
Und,  in 

4.  A  bill  of  review  for  error  apparent  on 
the  decree,  apphes  only  to  erron  of  form, 
and  not  to  eiron  of  judgment  upon  the 
meriia.     Trulock  ▼.  Robey,  395 

See  Dbchii. 
FnAUD,  1,  S. 
Inquirt. 

SurPLKMurrAL  Anawsn.  ■ 
WiUTTL  NnaLicr. 


POWER  (DISCRETIONART.) 

L  A  testator  bequeathed  the  residue  of 
his  peisonal  estate  to  three  pexaons,  their 
executon,  administraton,  and  assigns,  in 
trust,  that  they  or  the  survivor  of  them,  or 
the  executors,  administratoiB,  or  assigns  of 
such  survivor,  should  invest  it  in  Ihe  pur- 
chase of  estates  in  England  er  Scotland, 
anch  estates,  if  in  England,  to  be  settled 
nccording  to  the  limitations  of  the  same 
will  as  to  his  own  English  estates,  which 
were  thereby  limited  to  one  for  life,  with 
lemainder  to  his  fiist  and  other  sons  in  tail, 
and,  if  in  Scotland,  aocorduig  to  the  lim- 
itations of  a  Scotch  deed  of  strict  entail,  to 
which  his  own  Scotch  estates  were  then 
subject ;  and  until  such  purchase  could  be 
found,  should  pay  the  income  of  the  re- 
siduary fund  to  the  person  who  would  be 
entitled  to  the  rents  oif  the  English  estates 
no  to  be  purchased  in  case  the  same  were 
actually  purchased.  And  the  will  con- 
tained a  power  to  such  person,  or,  in  case 
of  his  minority,  to  his  guardian,  to  appoint 
new  trustees,  who  were  to  have  all  the 
poweiB  and  capacities  of  those  in  whose 
room  they  should  be  substituted.  The 
three  trustees  invested  the  greater  part  of 
the  residue  in  Scotch  estates,  and  all  died 
during  the  lifetime  of  the  tenant  for  life. 
On  his  death,  his  son,  who  was  entitled 
under  the  Scotch  deed  to  the  Scotch  es- 
tates, as  well  an  under  the  will  to  the 
English  estatea,  conceiving  himself  enti- 
tled absolutely  to  what  remained  of  the 
ftind,  executed  disentailing  deeds,. 


both  of  the  money  and  of  the  Ehiglish  aa- 
tatos,  and  obtained  payment  of  the  fund  to 
himself:  but  his  right  to  do  so  being  dis- 
puted on  his  death  by  the  next  Scotch  heir 
of  entail ;  Held  that  he  had  no  such  right, 
but  that  he  was  entitled  only  to  the  in- 
come of  the  fund  during  his  life,  and  that 
upon  his  death,  there  being  then  no  one 
by  whom  new  trusteees  could  be  appoint- 
ed under  the  power  in  the  will,  and  the 
court  bemg  of  opinion  that  the  discretion- 
ary power  of  selecting  between  English  and 
Scotch  investment  would  not  extend  to 
trustees  appointed  by  the  court,  the  fund 
became  divisible  in  equal  moieties,  one 
half  belonging  to  the  personal  representa- 
tives of  the  deceased,  and  the  other  half  to 
be  invested  m  Scotch  estates,  to  Uie  uses 
of  the  Scotch  deed.    Fordyee  v.  Bridget^ 

497 

9.  A  devise  of  all  the  testator's  property 
m  trust  for  his  niece,  subject  to  a  discretion- 
ary power  in  the  trustees,  on  her  attainmg 
twenty-one  or  marrying,  to  settle  the  whole 
or  such  part  as  they  should  think  fit  upon 
her  and  her  children  if  she  should  have 
any,  with  remainder,  in  default  of  childreui 
to  her  mother  absolutely.  The  niece 
attained  twenty-one;  but  before  any  set- 
tlement was  made  under  the  power  she 
died,  without  having  been  manried.  Heldt 
that  the  power  could  not  be  then  exer- 
cised, and  that  her  heir  was  entitled  to  the 
whole  of  the  real  estate.    Lanet^hire  v. 

657 


See  BucAOB  of  Twowt^  SL 
CoMnujonoM,  4. 


PRACTICE. 

1.  Where  there  is  a  petition  and  crow 
petition,  and  several  respondenta  in  the  one 
unite  as  co-petitioneri  in  the  other,  the 
court  will  not  allow  such  respondents  to  be 
heard  by  separate  counsel,  except  so  for  as 
their  cases  turn  upon  questions  distinct  from 
each  other.    In  re  Stephen,  563 

I.  The  rule  that  this  court  will  not  allow 
its  proceas  to  be  inquired  of  m  a  court  of 
law  is  only  for  the  protection  of  the  party 
who  has  been  instrumental  in  enforcing  it, 
and  does  not  give  the  party  complaining  of 
its  exercise  a  right  to  elect  between  a  re* 
ference  to  the  Master  and  an  action  at  law 
Arrcwamith  v.  Hill,  609 

See  Aonoif. 
Appeal. 
contuipt. 
Costs. 
CaBDiToas*  Smr. 


BzAimfirnoN  ov 
fizounom. 

GftATtt  AmUAAMOK 

Imra. 

lEftBODLUOTt. 

Riosnmu 

Stat  o9  PmobmiHv 


PRECATORY  WORD6L 

A  diraetioii  in  ft  will  tbat  ft  osvtftis  psr- 
ini  riMxtld  be  wupluyed  avftgent  and  mmift^ 
fBT  of  tte  tesfestar^s  ettaUM  whenswr  hii 
Iwtoflft  dioald  fattvo  ooobbbii  ftxr  tiie  fo^* 
oea  of  ft  penon  in  that  capftCityt  Held  not 
to  eroftte  a  trait  which  each  penon  ooold 
enforae.    Pinden  ▼.  Stephmt^f  143 

TTOitit  Of  leoomuieiMiftiioii  of  CMBvni  v 
win,  will  not  nuM  a  tnst  if  raeh  conBlnie- 
tfon  would  ciMiftot  iRrtth  other  provifllone  of 
more  definite  end  poMtire  impdrt  in  the 
eanie  inetrament  \  bnt  the  oovt  will  ^ve 
wosAl  eflfeet  to  tfaein  ai  may  not  be  iuDon* 
dfetent  with  those  pforiiion: 

A  IMier  havingr  by  Mk  will  appdnted 
ft  piaidiao  to  hie  ehildrei^  wifli  a  leaem- 
mendatiott  thaft,  in-  the  etent  of  th«f  r  mo- 
Iher'e  death  daring  their  nineritiM,  ftey 
ahottld  be  i^oksed  mnler  the  eare  of  two 
fbmale  relationB.    Held*  on  a  eonteit  be 


IMS  the  VUmm  hwiis.  (Mrtjfc^-iMP 
pnenmptionv  that  die  had  died  in  lw9| 
and  that  no  petamiBl  repraeeatatiTe  had 
been  heard  of,  the  oonit  ordered  immediata 
payment  to  the  same  party*  of  the  aeca- 
jnalatioiH  rinoe  that  timob  And  in  1847 
it  oniered  payment  of  the  rait  of  the  fwA 
to  the  eame  party  thongh  mideot  abroad^ 
npon  hie  giving  hie  peiwnal  aecority  to  re- 
fondr  in  oaee  &  annnitaat  or  her  penoaal 
r^reaentatiTo  riionU  arer  fataJHirfi  a  afatim. 
C%Mefi  ▼.  Fwrrivt  V^ 


PRINCIPAL  AND  AGENT. 


The  joradictioo  to  protect 
the  pompBwon,  aadtadeoree  the  deUvery 
upi  of  flpecifio  diattlea,  it  not  aoofiaed  tcr 
chattleoi  the  lom  or  injwy  of  which  wovid 
not  be  adequately  compensated  by  dama^ 
gee,  but  extends  ta  all  oase^  in  wiuch  the 
party  in  possession  of  the  chattlea  has  ae* 
quired  soch  possessioo  tium^  an  alleged 
abase  of  power  on  the  part  of  one  standing 
in  a  fidnoiary  relatioa  ta  the  plaint^ 
Wftod  ▼.  RoweUffe, 


PRINCIPAL  AND  SURETT. 

8.,  ui  Muideniion  of  a  loan  of  lO^OOOC 
from  0.r  ataigned  to  die-  latter  two  nmt- 
gagea  Whloih  he  held  npon  an  eetate  beloBg- 
ing  to  N.,  and  execated  another  mottgaga 
of  an  estate  of  his  own  by  way  of  Inrther 


tween  those  ladies  and  the  testamentary  |«Bonrity.    Aflerward^  on  N.'s  raortgagv 

gnarcfiani  in*  reftrence  to  tfi0  management 

of  the  chUdreik  nMr  flitt  mother's  death, 

that  the  ooort  was  bound  to  give  eflect  to 

the  reeommeDdation,  bnt  not  fiirther  than 

hiight  be  oonsis^nt  with  pemrving  to  the 

testamentary  guardian  the  geiMial  super- 

tetendenee  and  eentrdl  trmr  the  Children 

and  their  ftHunes,  wfaidh,  by  ^rtne  of  his 

office,  it  wai  his  right  and  dirty  toeiereiie. 

JTnoff  ▼.  Ootieef  198 


PltESBURE. 
99t  Ti±Mimr,  4 


debts  becoming  itae,  S.  brought  an  aetioa 
ftgahiBt  him  on  the  covenants  m  his  mort*' 

Sige  deedi,  wliich  €^  filed  a  biD  to  rsstnmu 
n  a  motion  before  the  Locd  Chancellor 
to  disehaijge  an  injunction  which  had  been 
granted  hj  the  Viee-ClianeeUar — Held, 
that  it  obl^  not  to  have  been  granted,  ex- 
cept ttpoa  the  terms  of  the  plaintiff  reoon- 
veyimf  S.'s  mortgage  and  releasing  hint 
ttom  his  mortgage  debt,  and  the  puiintiff 
now  dedinmg  these  teims,  and  Sk  under- 
taking that  £e  sum  to  be  reeovered  in  tha 
action  dbottld  be  paid  to  the  plaintiff,  tha 
injanctidn  was  disiolvedr  Chne^  v.  Stf^ 
fmg9,  40 


PRESUMPTION  OF  DEATtt. 

A  sum  oftaotkey  was  set  apart  in  1815 
to  answer  an  annuity  to  a  womatt  then 
supposed  to  be  resident  m  India,  but  who 
was  never  afterwards  heard  of.  In  1837 
the  Master  having  certified,  npon  presump- 
tion, that  she  was  dead,  but  without  find- 
ing when  she  died,  the  court  ordered  pay- 
ment of  Uie  principal  money  to  the  party 
entitlaa  to  U  sn^eet  to  the  annuity.    In 


PHIVILEOED  COMMUNICATK»f  8. 
See  PftODUcrnoM  ov  DocuMciff^  1,3. 

PRODUCTION  OF  DOCUMENTS. 

1.  On  a  motion  for  production  of  docw* 
ments,  it  is  for  the  plaintiff  to  show  from 
the  admiarions  in  the  answet  that  fte  doo- 
mentaialale  to  tfie  eanteata  of  the  biU  aa 


IlMltt 


'^ 


H  ftaiidi  when  the'iHii^ih  is  made.  And, 
therefore,  where  after  an  answer  admittmg 
pQBseAie>&  of  ceHain  documents  relating  to 
the  matten  mentioned  in  the  bill,  or  some 
of  them,  the  plaintiff  amended  his  bill  by 
striking  oaf  pait  of  it,  and  then  moved  opon 
that  answer,  the  motion  was  refteed.  Ifa- 
verfield  ▼.  Pynum,  802 

3.  Latimer  ▼.  Neate,  4  CL  &  Fin.  570, 
explained. 

The  ftieii^  itiCiement,  in  an  ansii^er,  of  the 
snbstanoe  of  a  document,  the  contents  of 
#hie1i  the  defettdaat  is  not  boond  to  dis- 
tffoBe,  does  ikot  make  hun  liable  to  produce 
(he  docoment  itself. 

The  principal  qaestion  in  the  eaose  was, 
Whether  a  party  who  was  equitably  entitled 
for  life  to  a  long  term  of  years  with  a  gene- 
ral power  of  appointment  orer  the  reddne 
of  the  term  had  by  a  certain  deed  assigned 
the  whole  term  to  a  party  under  whom  the 
defendant  claimed,  or  only  her  life  interest. 
The  plaint'dF  asserted  that  the  deed  had 
passed  only  the  life  interest  The  defen- 
dant set  forth  a  diort  abstract  of  the  deed 
as  showing  the  contrary.  A  motion  for 
production  of  the  deed  was  refused. 

Produciion  of  a  deed  constituting  the 
nwt  of  the  plaintiff's  alleged  title,  under 
particular  circumstances  refused.  Olover 
▼.  HaU,  484 

3.  The  question  in  the  cause  was, 
whether  two  of  the  defendants  had  taken  a 
conveyance  of  an  estate  from  the  principal 
defendant,  with  notice  of  a  certain  proceed- 
ing in  the  Ecclesiastical  Court,  in  which 
the  bill  s^ncMrod  that  they  had  acted  as  his 
soKciton.  The  principal  defendant,  by  his 
answer,  denied  that  they  acted  as  his  soli- 
dtors  m  that  proceeding,  but  the  two  other 
defendants,  by  their  answer,  insisted  ou 
withholding  the  production  of  curtain  letters 
In  their  poMession  as  being  privileged  com- 
munications between  the  principal  defen- 
dant and  themselves  while  acting  as  his 
solicitor.  On  a  motion  for  production  of 
the  documents,  held  that  the  plaintiff  wai 
not  entitled  to  read  the  answer  of  the  prin- 
cipal defendant  in  reply  to  that  claim  of  pri- 
vilege ;  but  the  motion  was  ordered  to  stand 
over,  with  leave  to  the  plaintift  to  amend 
their  bill  for  the  purpose  of  pointing  that 
defendant's  attention  to  his  relation  to  the 
oo-defendants  in  reference  to  the  particular 
documents,  and,  upon  his  adswer  to  their 
amended  bill,  production  was  ordered. 
BUnkituapp  v.  BUnkifuopp,  607 


PUBLICAttON. 


ftmEffAT. 

1.  The  cMiditieii  of  a  6ohd  fffveh  by  a 
railway  company  under  the  63th  section 
of  the  8  Vict,  c,  18,  on  taking'  possession  of 
land  before  the  purchase  money  was  as- 
ceYtained,  was  "  on  demand  to  pny  to  the 
owner,  or  on  demand  to  deposit  in  the  bank 
the  amount  ot  such  purchase  money  when 
determined.'^  field,  that  the  conditidn  was 
bad,  as  giving  to  the  p^Tty  claiming  to  be 
owner,  ttie  option  of  compening  payment 
the  substance  either  to  liimself  or  into  the 
bank,  whatever  the  title  might  turn  out,  and 
an  injunction  was  granted  till  a  proper  bond 
should  be  executed.  Pofndtr  v.  The 
Cheat  Northern  Railway,  330 

3.  Question,  whether  under  the  words 
**  Railway  and  works,"  a  railway  company 
had  a  right,  by  the  compulsory  pdwers  of 
their  act,  to  take  a  piece  of  land  for  the 
purpose  of  buUduig  a  iftatSoit.  field,  that 
they  had.  Cother  v.  Midland  Railway 
Company,  469 

3.  The  three  months  allowed  by  the  8 
Vict  c.  18,  s.  13,  to  «<the  artitratorti  or 
their  umpire"  for  making  their  award,  h 
not  one  and  the  same  period,  but  the  um- 
pire has  a  new  period  of  three  months  for 
making  his  award,  trota  the  time  when  the 
arbitration  devolves  upon  him.  Skertatt 
V.  North  Staffordehire  Railway  Compa^ 
ny,  475 

4.  A  Railway  Company  is  entitled,  un- 
der the  Lands  Clauses  Consolidation  Act, 
to  give  a  second  notice  to  the  same  land- 
owner for  land  within  the  limits  to  which 
their  compulsory  powers  extend,  if,  from 
unfoneen  circumstances,  the  land  taken 
under  the  first  notice  turA  tat  to  be  insuffi- 
cient for  the  authorized  purposes  of  thefar 
railway.  Stampe  v  The  Birmingham 
and  Stour  Valkey  Railway  Company,  673 

5.  The  sum  deposited  by  a  railway  com- 
pany in  court  under  the  85th  section  of 
the  Lands'  Clauses  Act,  8  Vict  c.  18,  is 
not  subject  to  any  Hen  for  the  costs  of  the 
vendor ;  but  upon  dte  perfortnanes^of  the 
condition  of  the  bond  mentioned  in  the 
same  section,  the  company  are  entitled  to 
have  the  money  paid  out  to  them,  not- 
withstanding the  pendency  of  a  question 
between  them  and  the  vendor  wKh  respect 
to  such  costs.  In  re  London  and  South 
Weetem  Railway  Exteneion  Act,       773 


RECEIVER. 

1.  A  receiver  who,  without  the  sanetkn 
of  the  eoort,  defends  an  action  bnugbt 


860 


IlfDSX. 


againU  him  by  a  pcity  totlM  MOM,  it  not 
on  that  aooount  dUientitled  to  the  aHbtanoe 
of  the  oonrt,  'm  rocoYering  from  each  party 
the  extra  eotts  of  the  action,  althougfa*  if 
his  defence  had  fiuled,  he  woald  not,  under 
each  drcnnwtancee,  haye  been  entitled  to 
letmbnrwnient.     Brittowe  y.  Needham, 

190 

2.  Upon  the  Maeter's  certificate  that  a 
receiTer  is  in  default,  the  (bur  day  order 
upon  him  is  of  coune.  and,  therefore,  a  mo- 
tion to  dischaine  such  order  on  the  ground 
of  error  or  irregularity  in  the  certificate,  but 
not  directly  impeaching  the  certificate  itself, 
will  be  rafiised    Scott  y.  Platel,         239 

See  GsifsaAL  Oedibs,  9. 


RECOMM  BNDATION. 
See  PUBOATOET  WoaDo. 


RETAINING  BILL. 

.  Where  a  bill  is  retained  at  the  hearing 
with  liberty  to  the  plaintiff*  to  bring  anr  ac- 
tion, the  order  ought  to  go  on  to  direct, 
that  in  case  the  action  be  not  brought  with- 
in a  certain  time,  the  bill  shall  stand  dis- 
Wood  y.  Rowdiffe,  382 

See  EyiDKNoi,  3. 


REVIEW. 
See  Plbaoin  a,  3, 3. 

tUBVIVOR. 

Plea  to  a  bill  of  reyiyor  oyerruled  on  a 
point  of  Ibnn,  as  tendering  an  immaterial 
iMQe.    Andrewo  y.  Loekwood,  398 

REVOCATION. 
See  SuMfiTUTioH  of  Lboaot. 

SACERDOTIUM. 
See  CoLLKon  Statutbs. 

SALARY  OF  COMMITTEE. 

See  LmuOTy  IIL 


SCRIP. 
See  SpBomo  Pimouiaiiob»  I. 


SCOLCH  ENTAIL. 

See  Paktibs,  4. 
PowiE,  3. 


SEPARATE  PROPERTY. 

A  wife,  being  of  unsound  mind  and  in 
confinement,  her  husband  being  poor  and 
unable  to  maintain  her,  the  oouit  ordered 
that  the  sur|Hns  income  of  her  separate 
property,  after  proyiding  for  her  mainten- 
ance, should  be  paid  to  the  Husband,  but 
refused  to  apply  any  part  of  the  principal 
fund  to  reimburM  the  husband  what  he  had 
actually  paid  for  her  past  maintenance. 

Whether,  if  the  expenses  of  her  past 
maintenance  had  been  still  unpaid,  thai 
circumstance  would  haye  made  any  differ- 
ence, Qtt.    Bdwardo  y.  Abrey,  37 


SERVICE. 

L  Abeoab. 

See  Obhseal  OnDEAt  7. 


H.  SuMTIVUTKBi. 

One  of  three  defendants  against  whom  a 
decree  with  costs  had  been  made, 
abroad  and  not  likely  to  return,  and  his 
licitor  being  dead,  the  court  refiued  to  order 
the  taxing-master  to  proceed  with  the  tax- 
ation of  costs  upon  warrants  senred  only 
on  the  solicitor  of  the  two  other  defendants ; 
but  ordered  that  seryioe  at  the  late  resi- 
dence of  the  absent  defendant,  where  some 
of  his  family  were  stiU  residing,  of  a  snb- 
posna  to  appoint  a  new  attorney,  should  be 
good  seryice  on  the  defendant  And  upon 
such  subpoena  haying  been  senred  accord- 
ingly and  no  attorney  appointed,  the  court 
subsequently  ordered  the  Master  to  proceed 
in  the  party's  absence.    Oibmm  v.  IgnOf 

4Q3 


SETTLEMENT. 
See  BfAEEiAOE  Acrr. 

SHERIFF. 
See  GBmEAL  OEDiBi»  8. 
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SOLICITOR. 

Bee  Tazatiow. 


SPECIFIC  PERFORMANCE. 

1.  DemniTer  to  a  bill  against  the  proria- 
kmal  committee  of  a  projected  railway  com- 
pany for  the  specific  performance  of  an 
agreement  to  deliyer  to  the  plaintiff  a  cer- 
tain nnmber  of  scrip  certificates,  allowed  ; 
there  being  no  allegation  in  the  bill  that  the 
defendants  had  in  their  possession  any  scrip 
to  deliver,  but  statements,  from  which  the 
contrary  might  rather  be  inferred. 

Whether  each  an  agreement  is  a  snbject 
for  specific  performance :  Qiuire.  Co  Jtiiii- 
hine  ▼.  ChieJUiter,  37 

9.  By  an  affreement  between  three  in- 
ooiporated  raflway  companies,  A.,  B.,  and 
C,  it  was  agreed  that  A.  .should  purchase 
the  other  two  railways  when  completed, 
and  that,  in  the  meantime,  their  capitak 
should  be  amalgamated  for  the  purpose  of 
such  completion.  A.  undertaking  to  supply 
any  deficiency :  and  it  was  provided  that 
all  the  three  companies  should  concur  in 
applications  to  parliament  for  the  necessa- 
ry powers  to  carry  the  agreement  into  ef 
feet.  At  the  time  the  agreement  was  en- 
tered into  B.  had  power,  with  the  consent 
of  three  fifths  of  its  shareholders,  to  sell  its 
railway  to  A.,  but  C.  had  no  such  power, 
and  neither  B.  nor  C.  had  any  power  of 
amalgamation.  The  agreement  was  duly 
ratifieo  by  three  fifths  of  the  shareholders  in 
each  of  the  three  companies,  and  C.  subse- 
quently obtained  an  act,  giving  it  the  re- 
quired powers :  but  befi»e  a  similar  act  was 
obtained  by  B.  a  large  majority  of  its  share- 
holders had  become  adverse  to  the  project, 
so  that  no  such  act  could  be  obtained  ;  and 
the  directora  of  that  company,  with  the 
sanction  of  theshareholderi,  were  proceed- 
ing to  construct  and  dispose  of  their  rail- 
way in  a  manner  inconsistent  with  the 
agreement.  A  demurrer  to  a  bill  filed  by 
A.  against  B.  and  its  directors  for  specific 
performance  of  the  agreement  and  an  in- 
junction, was  overrulMl,  and  the  injunction 
granted,  it  being  clear  that,  for  the  com- 
pletion of  the  purchase  no  further  parlia- 
mentary powers  were  necessary,  and  it  be- 
ing at  least  doubtful  whether  the  defendants 
could  be  heard  in  this  court  to  say  that  the 
plaintiffi  were*  not  entitled  to  the  perform 
ance  of  that  part  of  the  agreement,  merely 
because  there  was  another  part  (viz.  the 
provision  for  amalgamation)  which  required 
additional  parliamentary  powers  to  give  ef- 
fect to  it,  which  powers  they  refused  to  ap- 
ply for. 

The  ccwt  will  hi  many  oases  interfere 


to  presetre  property  in  »tatu  quo  during 
the  pendency  of  a  suit  in  which  the  rights 
to  it  are  to  be  decided  ;  and  that  without 
expressing,  and  often  vrithout  having  the 
means  of  forming  any  opinion  as  to  such 
rights.  And,  in  order  to  support  an  in- 
junction for  such  purpose,  it  is  not  necessa- 
ry for  the  court  to  decide  upon  the  merits  in 
favor  of  the  plaintiff-  If,  therefore,  the  bill 
states  a  substantial  question  between  the 
parties,  the  title  to  the  injunction  may  be 
good,  and  yet  the  title  to  the  relief  prayed 
may  ultimately  fail.  Oreat  Wettem  Rati' 
way  V.  Birmingham  and  Oxford  Junction 
Company,*  597 

See  EvTABusHNa  Wilx. 
JuusoionoN. 


STATION. 
See  Railway,  9. 


STATUTES  OF  LIMITATION. 

Where  a  mortgagee  is  also  tenant  for 
life  of  the  mortgaged  estate,  the  Statute  of 
Limitations  does  not  begin  to  run  against 
the  mortgage  title  until  his  death  ;  and  the 
same  rule  applies  where  the  mortgagee  is 
tenant  in  common  with  otheis  of  the  mort- 
gaged estate.     Wynno  v.  Btyan^         3(K3 

See  Brkach  op  Trust. 
EaurrABUB  Wasti. 

MiSEBPEBBBNTATION. 


STAT  OF  PROCEEDINGS. 

1.  After  a  suit  for  the  execution  of  the 
trusts  of  a  deed,  by  which  real  estates  had 
been  vested  in  trustees  for  sale  and  pay- 
ment of  hicumbrances,  which  were  very 
numerous,  was  nearly  ripe  for  hearing,  the 
court,  at  tiie  instance  of  the  owner  of  the 
estates,  ordered  all  the  proceedings  to  be 
stayed  on  payment  to  the  plamtiff  of  all  his 
pecuniary  claims  in  the  suit  and  costs  (all 
other  parties  to  the  deed  consenting,)  al- 
though the  plaintiff  insisted  that  the  exe- 
cution of  the  trusts  in  this  suit  would  in- 
cidentally afi^t  other  objects  in  which  he 
was  interested  in  reference  to  the  estates 
comprised  in  it  Darner  ▼.  Lord  Portar' 
lingion,  90 

2.  A  party  prosecuting  a  suit  after  no- 
tice of  a  decree  in  another  suit,  under 
which  he  may  obtain  all  the  relief  which 
he  seeks  in  his  own,  may  be  refused  his 
costs  of  an  application  to  stay  proceedings : 


SfH 


INIWX* 


bat  it  ip  Qoptivy  to  tbe  fwUfia^  tp  «e4bi; 

him  to  pay  oaeh  coiti. 

Such  appUcatioa  may  be  made  by  the 
plaintiff  in  a  suit  in  which  the  decree  has 
been  made,  if  he  have  an  interait  in  stay- 
ing the  proceedingi,  at  well  aa  by  the  de- 
fendant, although  mch  plaintiff  be  not  a 
party  to  the  other  suit  The  Sari  of  Pot' 
turtington  v.  Dameff  263 

3.  Where  two  anita  are  instituted  for  the 
administration  of  the  same  estate,  and  on 
a  decree  bNog  obtained  in  one  of  them,  an 
appUoatioQ  is  made  to  stay  proceedings  in 
the  other ;  the  question  always  is,  whether 
the  latter  suit  asks  an]^  thing  more  than 
can  be  be  obtained  in  the  finmer.  Right 
▼.  StrangwayM,  175 

4.  A  bin  by  a  husband  and  wife,  in  right 
of  the  wife  againft  her  Esther,  for  an  ac- 
count, and  a  cross  bSl  by  the  father  to  es- 
tablish a  set-off  The  husband  having  put 
hi  a  separate  answer  to  the  cross  bfli  with- 
out leave  of  the  court,  and  having  filed  a 
replication  in  the  original  suit,  an  cider  ob- 
tained by  the  father  from  the  court  below, 
to  stay  pcoceedingo  in  that  suit  till  the  wife 
should  have  answered  the  cross  bill,  was, 
on  suspici<m  of  collusion  between  the  fether 
aud  daughter,  discharged.  Lenaghan  v. 
Sviith,  537 

5.  Where  execuUns  against  whom  a  de- 
cree has  been  obtained  in  a  creditor's  suit, 
wish  to  stay  proceedings  in  a  similar  suit  in- 
stituted against  them  ^  snother  creditor  in 
a  di£fitfent  branch  of  the  court,  the  motion 
ought  to  be  made  in  that  branch  of  the 
court  to  which  the  latter  suit  belongs,  and 
not  in  the  other.    Johmn^.  WhiU,  689 

See  iNjuHonov,  1. 


SUBSTITUTION  OF  LEGACIES. 

A  legacy  given  by  an  incomplete  testa- 
mentary paper  held  to  be  in  substitution 
for  two  legacies  of  greater  amount  given  to 
the  same  party  by  a  previous  will  and 
codioiL 

If  an  mcomplete  testamentary  paper, 
made  before  the  1st  January  1B38,  con- 
tains internal  evidence  of  an  intention  to 
make  an  entirely  new  disposition,  and  for 
that  purpose  to  undo  all  that  hod  been 
done  by  a  previous  complete  will,  the 
court  will  give  effi»ct  to  the  new  disposition 
as  far  as  it  goes  in  substitution  for  the  for- 
mer, bu;  wUl  treat  the  former  one  as  oper- 
ative so  far  as  no  substituted  di^osition  is 
provided  in  its  place.    Kidd  v.   North, 

91 


SUBSTITUTajCW  AF  4IBCURITT. 

After  the  dea|b  of  the  obligor  in  a  boiid» 
hki  executor  and  devisee  in  trust  under  his 
will,  by  which  he  had  charsed  his  teal  es- 
tates with  payment  of  his  draia,  gave«new 
bond  in  his  own  name,  for  the  same  amount, 
to  the  obligee,  who  thereupon  delivend  np 
the  oriffinu  bond  and  signed  an  endoise- 
ment  thereon,  stating  that  he  had  accepted 
the  new  bond  «  in  lieu  of"  it.  The  obli- 
gor in  the  new  bond  having  afterwards  be- 
come bankrupt.  Held,  in  a  crecitor's  suit 
for  admmistration  of  the  testator's  estate^ 
thai  the  obligee  had  no  right  of  proof  npon 
the  original  bond.    S^are  v.  Short,     378 


SUPERSEDEAS. 
See  LoKAOT,  VI. 


SUPPLEMENTAL   BILL    OF    B£- 

VIEW. 

When  an  appIk»tion  is  made  for  leave 
to  file  a  snp^emental  bill  of  review  on  the 
ground  of  the  discovery  of  new  evidence, 
the  question  is  not  merely  whether  the 
evidence  is  material,  but  whether  it  is  of 
such  weight  as,  when  taken  in  connection 
with  the  mass  of  evidence  adduced  on  both 
sides  at  the  fonner  hearing,  would  have 
been  likely,  had  it  been  then  brought  for- 
ward, to  have  turned  the  scale.  HungaU 
V.  Oaoeoyno,  35 

See  pLBADDia,  3, 3« 


SUPPLEMENTAL  ANSWER. 

Where  the  ground  on  which  an  injunc- 
tion had  been  granted  was  displaced  by 
matteis  which  occurred  subsequently  to  the 
filing  of  the  answer,  the  court  refiised  to 
dissolve  the  injunction  on  an  affidavit  of 
those  matteiB,  but  gave  leave  to  the  de- 
fendant to  introduce  them  upon  the  record 
by  a  supplemental  answer.  Stamps  v, 
BimungXam  ^  Stow  VaUey  RoUwi^ 
Company,  673 


SUPPRESSION. 

See  laRBouLARrrr,  1. 
PAuran. 


SURVIVORSHIP, 
See  CoNsraucTioN,  3. 
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TAGKINO. 

See  MoftTQAQB. 


TAXATION. 

1.  The  provisioDs  of  the  37th  clause  of 
the  6  d&  7  Vict  c.  73,  for  the  authentica- 
tion hy  fliffnatnre  of  a  solicitor's  bill  of  costs, 
are  intenaed  for  the  protection  of  the  client 
only,  and  therefore  where  a  bill  has  been 
delivered  withoat  such  authentication,  that 
circumstance  is  no  objection  to  an  .appli- 
cation by  the  client  for  its  taxation. 

The  decision  in  Ex  parte  OaiUkell,  in 
which  it  was  held,  that  applications  for  the 
taxation  of  bills,  in  the  second  class  of  cases 
provided  for  by  the  thirty-seventh  section 
of  the  statute,  do  not  require  notice,  con- 
firmed.    R^  Pender,  69 

2.  Under  the  common  order  for  taxation 
of  a  sdicitor's  bill,  it  is  the  duty  of  the 
Taxing  Master,  for  the  purpose  of  ascer- 
taining^ whether  the  bill  has  been  paid,  to 
inquire  wlwt  sums  have  come  to  the  hands 
of  the  solicitor  applicable  to  such  payment ; 
and  that  description  includes  all  sums  re- 
ceived by  him  iu  his  character  of  solicitor. 
Cooper  V.  E  war  it  362 

3.  A  bill  of  costs  incurred  prior  to  the 
passindf  of  the  6  &  7  Vict.  c.  73,  held  to 
he  within  its  operation,  though  nouo  of  tho 
business  included  in  it  was  busiiieMS  for 
which,  br'fore  the  statute,  a  bill  would  have 
been  taxable 

A  special  a^freement,  which  covers  part 
only  of  the  items  of  a  bill  of  costs,  docs  not 
prevent  the  Master  from  proceeding  with 
its  taxation,  and,  consAquently,  such  a  bill 
may  he  referred  for  taxation  without  a  spe- 
cial order. 

Whether  the  Master  is  bound  hy  such 
partial  agreements,  or  whether  he  has  ju- 
risdiction to  decide  upon  their  validity  or 
propriety,  Qutgre. 

If  tht>  a^ement  goes  to  the  whole  bill, 
its  validity  mn«t  be  determined  before  the 
hill  eaii  be  referred  for  taxation  ;  for,  if 
valid,  it  precludes  taxation  Whether  that 
question  can  be  decided  upon  petition,  or 
whether  it  requires  a  bill  to  be  filed,  Qucpre, 
In  re  £iTe,  367 


4.  A  shareholder  and  member  of  the 
managing  committee  of  a  provisionally  re- 
gistered railway  company  held  entitled  to 
an  order  on  petition  for  delivery  ond  taxa- 
tion of  the  bills  of  the  solicitors  employed 
by  such  committee 

A  compromne  of  n  ftolicitor's  claim  for 
costs,  if  eflr«cted  ui^ler  circumstances  of 
)tref«sure    upon  the    client,  does    not    on^t 

Vol.  II.  bU 


the  jurisdiction  of  the  court  to  tax  the  bills 
upon  petition.     In  re  Stephent  5G2 


TENANT-IN-COMMON. 

Mere  occupation  by  one  of  several  ten- 
ants in  common  of  an  estate  if  unaccom- 
panied by  exclusion,  does  not  make  him 
liable  for  rent  to  his  co-tenants.  M^Mahon 
V.  Burchell,  127 

Whether  one  tenant-in-common  of  a 
farm  who  has  alone  occupied  and  cultiva- 
ted it,  is  liable,  independently  of  contractf 
to  account  with  his  co-tenant,  for  a  moiety 
of  the  profits,  Qiuere. 

An  executor  who  had  been  tenant-in- 
common  with  his  testator  of  a  farm  which 
the  latter  had  alone  cultivated,  claiming  to 
be  a  creditor  of  the  estate  for  a  moiety  of 
the  profits,  the  court  directed  an  action  to 
be  brought  to  try  the  right  Henderson  ▼. 
EaBon,  308 

See  Statute  of  Limitations. 


TIME  TO  ANSWER. 
See  Irrkgularitt,  3. 


TITLE. 

Where,  on  a  reference  as  to  title,  the 
Master  has  re\>oTted  in  favor  of  the  title, 
upon  exceptions,  the  court  thinks  he  has 
done  so  erroneously  or  on  insufficient 
{^rounds,  the  course  is  to  give  the  respond- 
ent the  option  of  a  reference  back  to  the 
xMaster  to  review  his  report.  Curling  v. 
Flight,  603 

See  Estarlisiiino  Wim>. 
Mines. 


TRAVERSING  NOTE. 
See  General  Orders,  8. 


TRUSTEE. 

See  Breach  of  Trust. 
Broker's  CoaLMissioN. 


UNFAIRNESS. 
See  Issue,  2. 
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VENDOR  AND  PURCHASER. 

See  Auction. 

Mistake. 
PEcinc  Pbetouiamce. 


WILFUL  NEGLECT  AND  DE- 
FAULT. 

1.  Proof  of  improper  expenditure  of  mo 
ney  by  executors  will  not  suppert  a  decree 
against  them  for  an  account  on  the  footing 
of  wilful  neglect  or  default 

A  bill  by  residuary  legatees  pray^^u 
account  against  the  defendants,  the  ex\i- 
cutore,  on  the  footing  of  wilful  neglect  and 
default,  but  made  no  case  of  misconduct, 
against  them,  except  that  they  had  im- 
properly defended  an  action  in  which  they 
had  failed,  and  the  costs  of  which  they 
da'uned  to  retain  out  of  the  estate.  The 
court,  at  the  hearing,  although  of  opinion 
that  the  action  ought  not  to  have  been  de- 
fended, gave  the  defendants  tlieir  cosU  of 
the  depositions  which  had  been  taken  re- 
lative to  that  subject,  on  the  ground  that 
having  no  connection  with  a  case  of  wilful 
neglect  and  default,  it  was  not  a  proper 
matter  to  be  put  in  issue  at  that  stage  of 
the  suit     Smith  v.  Chambert,  221 


3.  A  tnutee  Isttiaf  «  Utm  originmUy  at 
a  proper  rent,  will  not  be  held  perKmally 
liable  for  the  difference  between  that  rent 
and  the  rent  which,  at  a  subsequent  period 
qf  the  tenancy,  might  have  been  obtained, 
merely  because  he  neglected  to  give  notice 
to  quit  a  few  months  after  there  appeared 
to  be  a  probability  that  the  price  of  agri- 
cultural produce  would  enable  him,  with 
propriety  as  between  landlord  and  tenant* 
to  obtain  a  higher  rent 

And,  temble,  that  rule  would  be  appli- 
cable^ even  to  a  case  in  which  the  tenant 
was  a  near  relation  of  the  trustee,  unless 
there  were  some  other  circumstance  to 
confirm  the  suspicion  of  personal  favor 
which  that  relationship  is  calculated  to  ex- 
cite.   Ferraby  v.  Hobson,  255 


WITNESS. 

See  EviDiNci. 
Costs,  1. 


«  WITHOUT  RESERVE. 
See  AucnoH. 
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